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1.  According  to  feodal  principles,  the  lands  of  a  vassal  or  tenant, 
who  did  not  observe  the  duties  and  services  required  by  his  tenure(a), 


(a)  Wright's  Tenures,  197  ;  Sullivan's  Lectures,  107. 
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were  liable  to  forfeiture,  and  might  be  resumed  by  his  feodal  superioi 
but  during  the  reign(6)  of  Henry  the  Second,  when  the  strictness  c 
the  military  policy  had  in  some  measure  been  relaxed,  the  lord  was  av 
thorized  only  to  seize  the  fee,  in  nature  of  a  di8tress(c),  and  to  withhol 
the  possession  until  his  demand  was  satisfied,  or  the  tenant  appeare 
and  made  his  defence.  Whilst  the  services  to  be  rendered  for  Ian 
continued  uncertain,  or  did  not  admit  of  pecuniary  compensation,  gres 
hardships  were  often  endured  by  the  tenant,  but  the  severity  of  th 
feodal  code  was  mitigated  in  this  respect  by  the  Statute(d)  of  Marl 
bridge,  which  substituted  in  lieu  of  seizure  of  the  feud,  a  right  of  dc 
taining  all  the  moveable  chattels  found  on  the  land,  for  the  purpos 
of  compelling  the  tenant  duly  to  perform  his  services,  and  discharg 
his  rent.  A  distress  then  came  to  be  considered  a  mere  right  of  n 
tention  in  nature  of  a  pledge,  until  the  duties  incident  to  the  tenm 
were  performed. 

2.  A  landlord,  by  making  a  distress,  does  not  acquire  either  a  g< 
neral  or  special  property  in,  or  even  the  possession  of  the  cattle  < 
goods  distrained,  and  though  the  goods  be  removed  to  his  own  hous< 
they  are  not  considered  as  being  in  his  custody(e),  but  in  the  custod 
of  the  law,  and  his  house  as  the  pound :  and  if  the  goods  distrained  I 
carried  away  by  a  third  person,  the  landlord  cannot  maintain  eith< 
trover  or  trespass  for  their  recovery ;  and  being  placed  in  custody  of  tl 
law,  they  cannot  be  used  or  worked,  and  are  only  liable  to  be  sold  l 
force  of  the  Statutes  passed  for  that  purpose(y^ :  a  distress  diflfers  fto: 
a  pledge,  because  the  pawnee  gains  a  special  property(^)  in  the  goo< 
pledged,  which  enables  him  to  bring  an  action  of  trespass  or  trov< 
against  a  wrong-doer,  but  the  property  in  goods  distrained  continues  i 
the  tenant  until  they  have  been  sold. 

If  the  tenant  offered  gages  and  pledges  for  performance  of  the  se 
vices  and  payment  of  the  rent,  and  the  landlord  refused  to  restore  tl 
goods,  the  tenant,  by  suing  out  a  writ  of  replevin,  was  enabled  i 
regain  possession  of  his  property,  and  to  put  the  justice  of  the  se 
zure  into  a  course  of  trial :  and  although  a  rent  were  granted  with 
clause  of  distress,   accompanied  by  an  express  stipulation,  that  tl 

(b)  About  the  year  1160.  112;  2  Vesey,   S.  288,  S.  C. ;  Piggo 

(c)  Districtio  est  pignoris  loco  capere      v,  Birtles,  Tyrw.  &  Gr.  729 ;  I  Meea. 
quicquid  in  feudo  reperitur  donee  do-       W.  441. 

mino  de  relevio  satisf'actum  fuerit.  Co-  (f)  18  Edw.  IV.  c.  1,  Irish  ;  10  &  1 

welli.  Instit.  lib.  ii.  sect.  17.  Car.  I.  c.  7,  Irish;  25  Geo.  II.   c.   1 

(d)  52  Hen.  III.  c.  22,  Stat,  of  Marl-  Irish ;  2  Will.  &  M.  Sess.  1,  c.  5,  En; 
bridge.  lish. 

(e)  The  King  r.  Cotton,  Parker's  Rep.  (g)  Mores  r.  Conham,  Owen,  123. 
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grantee  should  hold  the  goods  distrained  against  gages  and  pledges, 
until  the  rent  should  be  paid,  yet  a  replevin  may  be  prosecuted(A),  as 
it  is  contrary  to  the  nature  of  such  a  distress,  that  it  should  be  irre- 
plevisable. The  chattels  seized,  as  well  as  the  process  of  distraining, 
are  denominated  a  distress. 

3.  By  the  civil  law,  a  landlord  had  a  tacit  hypothec^  or  lien(t),  for 
his  rent,  on  the  fruits  and  produce  of  the  farm,  but  not  extending  to 
the  tenant's  furniture,  cattle,  or  stock ;  and  the  proprietor  of  a  dwelling- 
house,  shop,  or  warehouse,  had  a  similar  hypothec^  or  lien,  on  all  the 
moveables  {inducta  vel  iUata)  brought  into  them  by  the  tenant,  while 
they  remained  on  the  premises. 

4.  The  recovery  of  rent  owing  by  a  tenant,  is  most  frequently  the 
cause  of  distraining ;  but  any  person  in  possession  of  land  may  autho- 
rize his  creditor(  j)  to  enter  and  distrain  in  deSeiult  of  payment,  and  the 
person  giving  such  license  cannot  object  that  he  has  no  estate  in  the 
premises.  A  land-owner  has  also  a  right  to  seize  any  cattle  trespass- 
ing on,  or  any  chattels  encumbering  his  ground,  and  to  detain  them 
until  satisfaction  be  made  for  the  injury  sustained,  or  until  replevied  by 
due  course  of  law. 

Remedies  by  distress  and  sale,  in  nature  of  an  execution,  are  given 
by  many  Acts  of  Parliament  for  recovery  of  duties  and  penalties,  which 
do  not  come  within  the  scope  of  this  treatise. 

5.  Whenever  a  conveyance  in  fee,  or  lease  for  ever,  is  made  of 
lands,  reserving  a  rent,  and  creating  a  tenure(A)  between  the  parties, 
such  reservation  is  a  rent-service,  for  which  a  distress  lies  at  the  suit  of 
the  gprantor  and  his  heirs»  though  no  actual  reversion  be  retained. 

The  right  to  distrain,  being  substituted  for  seizure  of  the  feud, 
was  an  inherent  privilege  belonging  to  the  reversioner,  or  to  such  per- 
8on(/),  as  might  formerly  have  availed  himself  of  a  forfeiture  of  the 
tenant's  estate  for  a  violation  of  the  feodal  contract,  and  hence  the 
right  of  distress  was  deemed(m)  an  inseparable  incident  to  fealty. 
Upon  a  demise  of  land  either  for  lives  or  for  years,  reserving  rent,  if  a 
reversion  be  retained,  the  lessor  may,  by  the  common  law,  enter  and 
distrain,  without  any  express  provision  or  agreement  for  that  purpose ; 
but  if  a  lessee  for  lives  or  years  assign  his  whole  estate(n),  reserving 
rent,  he  cannot  enforce  its  payment  by  distress,  at  common  law,  unless 

(A)  Co.  Litt.  145,  B.  (A)  See  ante.  Book  2,  page  346. 

CO  Digest,  lib.  20,  tit.  2 ;    and  see  (0    Gilb.  Distr.  by  Hunt,  3. 

Bell  on  Scotch  Leases,  362-384.  *      (m)  Co.  Litt.  151,  B.  143,  A. 

(»  Chapman  v,  Beecham,  3  Gale  &  (n)  Gilb.  Distr.  by  Hunt,  29;  Bac. 

Thw.  71.  Abr.  Distress,  A. 
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a  special  authority  for  that  purpose  be  contained  in  the  instrument  of 
transfer. 

A  reversioner,  however,  cannot  distrain  for  rent  reserved  out  ofi 
tithes(o),  or  any  other  incorporeal  inheritance,  as  such  a  procedure 
would  be  inconsistent  with  the  nature  of  the  property  charged. 

6.  Where  a  rent  is  granted  by  deed  to  be  issuing  out  of,  or  is 
charged  upon  specified  lands,  with  an  express  clause  of  distress,  and 
unaccompanied  with  any  reversion  or  future  interest  in  the  soil,  the 
grantee  is  entitled  to  distrain  for  such  a  rent-charge(  p)  by  virtue  of 
the  clause  for  that  purpose ;  and  if  the  deed  omitted  giving  any  such 
authority,  the  rent  was  called  a  "  rent-seek,"  and  the  grantee  had  no  re- 
medy by  distress,  at  common  law,  for  its  recovery.  An  annuity  is  a 
yearly  sum  granted  by  deed,  without  mentioning  any  land  out  of  which 
it  shall  issue,  and  is  only  chargeable  on  the  person  of  the  grantor. 

A  right  to  distrain  may  be  given  against  an  estate,  without  creat- 
ing any  rent-charge  out  of  that  estate  ;  for  if  a  rent  be  granted  issuing 
out  of  the  manor  of  Bewley,  with  power  to  distrain(^)  in  the  manor  of 
Sale,  both  manors  are  charged,  one  with  the  rent,  and  the  other  with 
a  distress  for  the  rent.  The  grantee  of  a  rent-charge,  however,  can- 
not lawfully  distrain  the  cattle,  or  goods  of  a  person  in  possession  of 
premises  under  a  subsisting  demise(r)  made  previously  to  the  creation 
of  the  rent-charge,  because  the  lessee  holds  by  title  paramount  to  the 
charge. 

7.  By  the  Irish  Statute(«)  1 1  Anne,  c.  2,  a  like  remedy  as  in  cases 
of  rent-charge  is  given  for  recovery  of  rents-seek  and  chief-rents, 
which  had  been  duly  paid  for  three  years  within  the  space  of  twenty 
years  before  the  first  day  of  the  then  session  of  parliament,  or  which 
should  be  thereafter  created. 

8.  In  order  to  entitle  a  party  to  the  benefit  of  this  Act,  the  reser- 
vation or  grant  of  rent  must  be  such  as  would,  at  common  law(^),  have 
amounted  to  a  rent-seek,  and  hence,  it  follows,  that  all  rents  issuing 
out  of  freehold  estates,  though  no  power  to  distrain  be  given,  or  rever- 


(o)  Co.  Litt.  142,  A. ;  Jewel's  case,  5 
Rep.  3,  A. 

(p)  1  Bythew.  Conv.  580;  Bredi- 
man's  case,  6  Rep.  57. 

(7)  Butt's  case,  7  Rep.  23,  B. ;  Co. 
Litt.  147,  A. ;  Locke  t7.  Darley,  2  Dru. 
&  Warr.  266 ;  Chapman  v,  Beecham,  3 
Gale&D.  71. 

(r)  Saffery  v.  Elgood,  1  Ad.  &  Ell. 
191,  3  Nev.  &  M.  349  ;  Johnson  v. 
Faulkner,  2  Q.  B.  Rep.  925 ;  2  Gale  & 


Dav.  184;  1  Ro.  Ahr.  669;  Distress  L 
pi.  26 ;  Com.  Dig.  Distress,  B.  2. 

(s)  11  Anne,  c.  2,  s.  7,  Irish.  The 
English  Statute,  4  Geo.  IL  c.  28»  s.  5, 
instead  of  giving  the  like  remedy  as  in 
cases  of  rent-charge^  substitutes  the 
words,  "  as  in  cases  of  rent  reserved 
upon  leases." 

(0  4  Jarman's  Conv,  by  Sweet.  346 ; 
Bradby  by  Adams,  68. 
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sion  be  retained,  may  be  enforced  by  distress  :  so  if  a  tenant  for  years 
assign  his  interest  reserving  rent,  or  grant  a  rent  issuing  out  of  the  pre- 
mises, with  power  to  distrain,  such  reservation  or  grant  constitutes  a 
rent-charge,  for  the  recovery  of  which  a  di8tress(M)  may  be  maintained; 
but  if  such  transfer  or  grant  do  not  contain  any  clause(v)  of  distress, 
the  reservation  or  encumbrance  is  only  an  annuity(M;),  in  nature  of  a 
rent,  and  not  a  rent-seek,  and  cannot  be  enforced(a;)  by  distress :  the 
only  remedy(y)  for  such  a  rent  being  an  action  on  the  contract.  A  les- 
see for  years  having  assigned  his  term,  the  lease  afterwards  came  back 
to  the  original  lessor,  under  an  agreement  with  the  assignee,  that  he, 
the  lessor,  should  hold  the  premises,  paying  a  specified  sum  annually 
above  the  reserved  rent,  and  it  was  ruled,  the  agreement  operated  as  a 
8urrender(z)  of  the  whole  term,  and  that  the  annual  payment  stipu- 
lated for  by  the  agreement  was  not  a  rent  for  which  distress  would 
lie. 

An  inheritor,  who  had  demised  lands  for  sixty-one  years,  reserving 
rent,  afterwards  made  a  lease  of  the  same  lands  to  another  for  years, 
commencing  on  the  expiration  of  the  original  lease,  and  it  was  decided 
that  the  lessor  had  a  right  to  distrain(a)  for  the  rent  reserved  by  the 
original  lease,  notwithstanding  the  grant  of  the  reversionary  term, 
because  the  second  lease  being  made  to  take  effect  infuturo^  only  con- 
ferred an  ^^  interesse  termini^^  and  did  not  pass  any  estate  until  the 
determination  of  the  original  lease. 

9.  If  a  person  seised  of  land  in  fee  simple,  and  possessed  of  other 
land  for  years,  grant  a  rent-charge  for  life  issuing  out  of  both,  with 
clause  of  distress  in  both,  the  chattel  interest  as  well  as  the  inheri- 
tance(6)  is  subject  to  the  distress,  but  the  rent  being  freehold,  can  only 
issue  out  of  fee,  and  not  out  of  the  term,  and  though  the  grantee  may 


(k)  Lamb.  v.  West,  Hutt  114;  Gough 
p.  Howard,  3  Bulstr.  121 ;  I  Ro.  Rep. 
368 ;   Butt's  case,  7.  Rep.  23,  A. 

(i7)  Year  Book,  45  Edw.  III.  fo.  8,  pi. 
10,  by  Finchden;  Bro.  Abr.  Dett.  pi. 
39 ;  Distresse,  pi.  7 ;  Cooper's  case,  2 
Wiis.  375  ;  Parmenter  v.  Webber,  8 
Taunt  593 ;  2  Moo.  656 ;  Poultney  v. 
Holmes,  1  Stra.  405 ;  Whitton  ».  Bye, 
Cro.  Jac.  487  ;  Spatchurst  o.  Minns,  Al. 
57;  Preece  p.  Corrie,  5  Bing.  24  ;  2  Moo. 
&  P.  57  ;  Pascoe  v.  Pascoe,  3  Bing.  N. 
C.  898;  5  Scott,  117;  1  Selw.  N.  P. 
671. 

(ip)  Baker  r.  Gosling,  1  Bing.  N.  C. 
19 :  4  Moo.  &  Sc.  539. 

(«)  Si  je  soy  seisie  de  certain  terre,  et 


jeo  la  lesse  a  un  home  a  terme  d  ans  ren- 
dant  a  moy  quarante  livres  per  an  de 
chescun  terme,  j'avera  briefe  de  det,  et 
auxy  jeo  puisse  distrainer :  mais  si  jeo 
n'ay  que  un  terme  des  ans,  et  jeo  vous 
lesse  tout  mon  estate  del  terme,  rendant 
a  moy  certain  rent,  jeo  croy,  que  jeo  ne 
puis  distrainer,  si  le  rent  soit  aderere. 
Y.  B.  45  Edw.  III.  fo.  8,  pi.  10,  par. 
Finchden.  Ch.  Just. 

(y)  Newconib  t7.  Harvey,  Carth.  161. 

(z)  Smith  V.  Mapleback.  1  T.  R.  441. 

(a)  Smith  r.  Day,  1  Mees.  &  W.  685. 

(6)  Butt's  case,  7  Rep.  23 ;  Co,  Litt. 
147>  B. ;  Collins  v.  Harding,  Cro.  £Iu. 
606-622  ;  see  ante^  349. 
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distrain  upon  the  leasehold,  he  must  avow  for  the  rent  as  derived  solel; 
out  of  the  fee.  If  a  house  and  land,  with  a  stock  of  cattle,  be  de 
mised  for  years  rendering  rent,  and  the  lessee  covenant  to  yield  up  th 
cattle  at  t|^e  end  of  the  term,  though  the  reserved  rent(c)  is  increases 
in  respect  of  the  stock,  yet  it  issues  out  of  the  land  only,  and  not  ou 
of  the  personal  chattels,  and  if  in  arrear,  may  be  levied  by  distress 
and  upon  this  principle  it  was  decided,  that  if  apartments  be  let  fui 
nished(<f),  a  distress  may  be  made  for  the  whole  rent  reserved,  as,  ii 
contemplation  of  law,  it  issues  exclusively  out  of  the  realty. 

10.  A  tenant  from  year  to  year,  or  from  month  to  month(6),  wh> 
demises  to  another  from  year  to  year,  at  a  yearly  rent,  has  a  reversioi 
which  enables  him  to  distrain  for  the  reserved  rent ;  and,  in  like  man 
ner,  a  yearly  tenant  who  redemised  part  of  the  premises  to  his  les 
sor(y*)  from  year  to  year,  was  considered  entitled  to  a  reversion  suffi 
cieiit  to  support  a  distress. 

It  is  matter  of  presumption,  that  the  landlord  has  the  freehold  i 
demised  premises,  unless  it  be  shewn  that  his  title  has  determined  : 
plea  justifying  an  alleged  trespass  in  distraining  for  rent  as  landlor 
under  a  demise(^),  without  showing  any  reversion,  was  held  to  b 
su£Bcient,  as  the  Ismdlord  prima  Jacie  had  a  right  to  distrain,  and  tb 
other  party  was  bound  to  show  there  was  no  such  right ;  but  upon  a 
avowry  of  common  law,  a  reversion  will  not  be  presumed  to  exist  i 
the  avowant(A). 

11.  If  a  lease  be  made  for  a  term  of  years,  and  the  lessor  afterward 
make  improvements  on  the  demised  premises,  in  consideration  of  tb 
tenant*s  undertaking  to  pay  an  additional(t)  yearly  rent,  a  distress  cai 
not  be  maintained  for  recovery  of  such  yearly  sum. 

12.  The  right  to  distrain  is  appurtenant  to  the  estate  in  the  rent,  ( 
in  the  reversion  of  lands,  and  if  the  privity  of  estate  be  destroyed,  tl 
remedy  by  distress  will  be  lost ;  and,  therefore,  if  a  person  be  seised  i 
fee,  or  for  life,  of  a  rent-charge( j),  and  after  arrears  have  incurred  du 
grant  over  the  rent  to  another,  no  distress  can  be  maintained  either  b 


(c)  Spencer's  case,  5  Rep.  16,  A. ; 
Emott  v.  Cole,  Cro.  Eliz.  255. 

(d)  Newman  v.  Anderton,  2  New 
Rep.  244 ;  Farewell  v,  Dickenson,  6  B. 
&  Cress.  251;  9  D.  &  Ry.  245,  S.  C. 

(e)  Peirse  v.  Sharr,  2  Man.  &  Ry. 
418 ;  Pyke  v.  Eyre,  9  B.  &  Cress.  909 ; 
4  M.  &  Ry.  661 ;  Blunden  v.  Baugh, 
Cro.  Car.  305;  Mackay  v,  Mackreth,4 
Doug.  213 ;  2  Chitty  Rep.  461,  S.  C. 

(/)  Curtis  0.  Wbeeler>  Moo.  &  M. 
493. 


C^)  Hooker  v,  Nye,  4  Tyrw.  777 ; 
Cro.  M.  k  Rose.  248 ;  Green  v.  James, 
Mees  &  W.  656. 

(h)  Ryan  v,  M' Auley,  1  Jebb  &  Symc 
324. 

(0  Hoby  V,  Roebuck,  7  Taunt-  15] 
2  Marsh.  433 ;  Donellan  v.  Read,  3  . 
&  AdoL  905. 

(j)  Ognel's  case,  4  Rep.  50,  I 
Dixon  V.  Harrison,  Vaughan,  40;  C 
Litt.  162,  B. 


DISTRESS. 


733 


the  grantor,  or  by  the  grantee(A),  for  such  arrears :  and  upon  the  same 
principle,  if  a  landlord,  after  arrears  of  rent  have  accrued,  grant  away 
his  reversion,  he  cannot  distrain(/)  for  such  arrears,  because  by  his  own 
act  all  privity  of  estate  between  him  and  his  tenant  is  destroyed. 

13.  In  order  to  sustain  a  distress  by  a  landlord,  there  must  be  a  de- 
iDi8e(m),  or  a  contract  for  a  demise(n),  at  a  specified  rent ;  or  a  yearly 
holding  must  be  created  by  payment  of  rent,  or  be  implied  from  circum- 
stances(o)  affording  evidence  of  such  a  tenancy ;  but  the  mere  entry  of 
a  tenant  upon  premises,  in  expectation  of  a  lease,  is  not  sufficient  for 
that  purpose.  A  landlord  cannot  distrain  upon  bl  quantum  valebat(p)^ 
Dor  where  possession  has  been  obtained  under  an  instrument  which  does 
not  fix  the  rent(^),  unless  a  holding  can  be  inferred  from  a  periodical 
payment  of  rent,  or  other  circumstances ;  however,  if  a  tenant  pay,  or 
promise  to  pay(r),  an  ascertained  rent,  or  allow  the  amount  in  account 
with  his  landlord(«),  an  agreement  may  be  presumed  which  will  war- 
rant a  distress.  It  is  not  requisite  that  the  rent  should  be  reducible 
into  money,  as  a  tenant  may  hold  of  his  lord  on  the  terms  of  shearing 
all  the  6heep(^)  depasturing  in  the  lord's  manor,  and  a  distress  lies  for 
non-performance  of  this  service,  because  the  number  of  sheep  can  always 
be  ascertained  by  reference  to  the  manor. 

14.  A  landlord  was  not  authorized,  by  the  common  law,  to  distrain 
for  rent  under  an  executory  agreement  for  a  lease,  but  by  the  Irish 
Statu te(u),  25  Geo.  II.  c.  13,  after  reciting  that  several  lands,  tene^ 
ments,  and  hereditaments  in  Ireland,  are  enjoyed  under  articles,  mi- 
nutes, or  contracts  in  writing,  whereby  the  rent  payable  for  the  same  is 
ascertained,  but  do  not  contain  an  actual  demise,  and  that  avowries,  or 
conusance  upon  distresses  for  rent  cannot  be  made,  as  the  law  then 
atood,  upon  such  articles,  minutes,  or  contracts,  notwithstanding  there 
hath  been  an  ejectment(t;)  (enjoyment)  under  the  same,  and  the  rent 


(k)  G  Williams  v.  Munnington,  Thbs. 
iUym.  200;  1  Ventr.  108;  Flight  v. 
BeDtley,  7  Simons,  149. 

it)  1  Ro.  Abr.  Distres,  O.  plac.  1 1  ; 
Ognell's  case,  4  Rep.  50,  B. 

(m)  Hegan  v.  Johnson,  2  Taunt.  148; 
Dunk  r.  Hunter,  5  B.  &  Aid.  322 ;  Ha- 
ma*ton  V.  Stead,  3  B.  &  Cress.  478-482 ; 
5  D.  &  Ry.  206.  S.  C. 

(»)  25  Geo.  II.  c.  13,  s.  4,  Irish. 

(o)  Knight  V,  Benett,3  Bing.  361  ;  11 
Moore,  227;  Lessee  Smith  v.  Byrne, 
Batty.  464-469. 

(p)  Hamerton  v.  Stead,  3  B.  &  Cress. 
482. 


(^)  Knight  0.  Benett,  3  Bing.  361 ; 
1 1  Moore,  227. 

(r)  Mann  v,  Lovejoy,  Ryan  &  Moo. 
355 ;  Doe  dem,  Westmoreland  r.  Smith, 
1  Mann.  &  Ry.  137;  Regnart  r.  Porter, 
7  Bing.  453 ;  5  Moo.  &  P.  370. 

(s)  Cox  V.  Bent,  5  Bing.  185;  2  Moo. 
&P.  281,  S.  C. 

(0  Co.  Litt.  96,  A. ;  142,  A. ;  Ro- 
bert V.  William,  Year  Book,  7  Edw.  III. 
fo.  38. 

(tt)  25  Geo.  II.  c.  13,  ss.  2  and  4,  Ir. 

(f)  Bushe,  C.  J.,  said  he  had  com- 
pared the  parliament  roll  with  the  printed 
copy  of  the  Statute,  and  found  it  an  ac- 


734  REMEDIES  INCIDENT  TO  TENANCY. 

ascertained  by  such  articles,  minutes,  or  contracts,  it  is  enaciedy  that  it 
shall  be  lawful  for  all  defendants  in  replevin  to  avow,  or  make  conu- 
sance generally,  that  the  plaintiff  in  replevin,  or  other  tenant  of  the 
lands,  tenements,  or  hereditaments  whereon  such  distress  was  made, 
enjoyed  the  same  under  a  grant  or  demise,  or  article,  minute,  or  con- 
tract in  writing(u;),  at  such  a  certain  rent,  during  the  time  wherein  the 
rent  so  distrained  for  incurred ;  and  that  it  shall  be  no  objection  to  anjn 
such  article,  minute,  or  contract,  that  the  same  doth  not  contain  an  ac^ — 
tual  demise. 

If  a  tenant  of  lands  in  Ireland  enter  into  possession  under  an  execu — 
tory  agreement  in  writing  for  a  lease,  or  under  an  accepted  proposal,  a — 
a  fixed  rent,  the  landlord  may  distrain  for  any  rent  which  becomes  du^ 
in  pursuance  of  the  contract,  though  no  rent  has  been  paid  under  it :  ^ 
distress  may  also  be  made(2;)  for  rent  reserved  payable  in  advance,  an»  . 
it  is  not  requisite, that  the  rent  should  have  been  incurred  for  past  encz 
joy  men  t  of  the  premises. 

15.  A  tenant  having  entered  under  an  agreement  containing  stipvu 
lations  for  a  lease,  at  a  fixed  rent,  with  an  engagement(^)  by  the  lanfs 
lord  to  complete  the  house,  and  make  it  fit  for  habitation  :  the  premis 
were  not  completed,  and  no  rent  was  paid,  but  after  an  occupation 
some  years,  when  the  tenant  was  called  on  for  rent,  he  expressed  hr  i 
readiness  to  pay  what  was  due,  provided  the  house  were  finished  accord:^ 
ing  to  the  contract :  the  Court  ruled,  that  as  the  agreement  itself 
not  constitute  a  tenancy,  and  there  was  no  proof  of  an  absolute  and  u 
conditional  promise  to  pay  a  rent  certain,  the  landlord  had  no  right 
distrain.  So  a  person  entered  into  possession  of  a  dwelling-house  at 
fixed  rent,  upon  an  undertaking(z)  by  the  landlord  that  it  should 
suitably  furnished,  and  it  was  ruled  that  the  furnishing  of  the  house  wa.=^ 
a  condition  precedent,  and  that,  in  the  mean-time,  the  landlord  was  no 
entitled  to  distrain.  Where  a  lease  purports  to  demise  two  distinct  sub---' 
jects,  and  rent  is  reserved(a)  payable  out  of  the  entire  premises,  if  onl^ 
one  of  the  subjects  passes  under  the  demise,  the  lessor  cannot  distrain^^ 
as  he  shall  not  be  allowed  to  apportion  the  rent  for  himself. 

16.  By  the  common  law,  neither  the  heirs,  nor  personal(6)  repie— ^ 

curate  copy  of  the  original ;  but  he  had  17. 

no  doubt  the  legislature  intended  to  have  (y)  Regnart  v.  Porter,  7  Bing.  451 ; 

used  the  word   "enjoyment,**  and  not  5  Moo.  &  P.  370. 

"ejectment/*  Charters  D.  Sherrock,  Ale.  (z)  Mechelen  v,  Wallace,  6  Nev.  & 

&Nap.  19.  M.  316;  7  Ad.  &  Ell.  54,  note;   see 

(w)  The  corresponding  English  Sta-  Pistor  v.  Cater,  9  Mees.  &  W.  315. 

tute,  11  Geo.  II.  c.  19,  s.  22,  does  not  (a)  Neale  v,  Mackenzie,  1  Mees.  & 

extend  to  equitable  contracts.  W,  747-750,  by  Ld.  Denman. 

(x)  Charters  v.  Sherrock,  Ale.  &  Nap.  (b)  Co.  Litt.  162,  A. 


DISTRESS.  735 

sentatives  of  a  person  seised  in  fee-simple,  fee-tail,  or  for  life,  of  a  rent- 
service,  rent^eharge,  or  rent^seek,  had  any  remedy  by  distress  for  reco- 
Tery  of  the  arrears  incurred  during  the  life-time  of  the  owner  of  such 
rents;  but  by  the  Irish  Statu te(c),  10  Car.  I.  Sess.  2,  c.  5,  after  reciting 
that  the  executors  or  administrators  of  tenants  in  fee-simple,  tenants  in 
fee-tail,  and  tenants  for  term  of  lives(df)  of  rent-services,  rent-charges, 
rents-seek,  and  fee-farms,  have  no  remedy  to  recover  such  arrearages  of 
the  rents,  or  fee-farms,  as  were  due  unto  their  testators  in  their  lives, 
nor  yet  the  heirs  of  such  testator,  nor  any  person  having  the  reversion 
of  his  estate  after  his  decease,  may  distrain^  or  have  any  lawful  action 
to  levy  any  such  arrearages  of  rent,  or  of  the  fee-farms  due  unto  him  in 
his  life,  by  reason  of  which  the  tenants  of  the  demesne  of  such  lands, 
tenements,  or  hereditaments,  out  of  which  such  rents  were  due  and  pay- 
able, who  of  right  ought  to  pay  the  rents  and  farms,  at  such  days  and 
terms  as  they  were  due,  do  many  times  keep  and  retain  such  arrearages 
in  their  own  hands,  so  that  the  executors  and  administrators  of  the  per- 
sons to  whom  such  rents  or  fee-farms  were  due,  cannot  have,  or  come 
by  the  said  arrearages,  towards  the  payment  of  the  debts,  and  perform- 
ance of  the  will  of  the  testator :  Jbr  remedy  whereof^  it  is  enacted^  that 
the  executors  or  administrators  of  every  such  person,  unto  whom  any 
such  rent  or  fee-farm  shall  be  due,  and  not  paid  at  the  time  of  his  death, 
shall  have  an  action  of  debt  for  all  such  arrearages  against  the  tenant 
or  tenants,  who  ought  to  have  paid  the  rent  or  fee-farm  so  being  behind 
in  the  life  of  their  testator,  or  against  the  executors  or  administrators 
of  such  tenants  :  and  also,  that  it  shall  be  lawful  for  every  such  execu- 
tor and  administrator  of  any  such  person,  unto  whom  such  rent  or  fee- 
farm  shall  be  due,  and  not  paid  at  the  time  of  his  death,  to  distrain  for 
the  arrearages  of  all  such  rents  and  fee-farms,  upon  the  lands,  tene- 
ments, and  other  hereditaments,  which  were  charged  with  the  payment 
of  such  rents  and  fee-farms,  and  chargeable  to  the  distress  of  the  testa- 
tor, so  long  as  such  lands,  tenements,  or  hereditaments  continue  and  be 
in  the  seisin  or  possession  of  the  tenant  in  demesne,  who  ought  imme- 
diately to  have  paid  such  rent  or  fee-farm,  so  being  behind  to  the  tes- 
tator in  his  life,  or  in  the  seisin  or  possession  of  any  other  person 
claiming  the  said  lands,  tenements,  and  hereditaments,  only  by  and 
from  the  same  tenant,  by  purchase,  gift,  or  descent,  in  like  manner  and 
form  as  their  testator  might  have  done  in  his  life-time ;  and  the  said 
executors  and  administrators  shall  for  the  same  distress  lawfully  make 


(c)  10  Car.  I.  Sess.  2,  c.  5,  Irbh;  32  (d)  In  the  English  Statute,  <*  Tenants 

Hen.  VIII.  c.  37,  Eog.  for  term  of  life." 
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avowry  upon  their  matter  aforesaid  :  and  if  any  husband  havinj^  in 
of  his  wife  any  estate  in  fee-simple,  fee-tail,  or  for  term  of  li 
or  in  any  rents  or  fee-farms  which  shall  be  due  in  his  wife's  life- 
then  such  husband,  after  his  wife's  death,  his  executors  and  admin 
tors,  shall  have  an  action  of  debt  for  such  arrears,  against  his  ten; 
the  demesne^  who  ought  to  have  paid  the  same,  his  executors  and 
nistrators :  and  also  that  such  husband,  after  his  wife's  death,  ma 
train  for  such  arrears  in  like  manner  as  he  might  have  done  if  sh 
been  then  living,  and  make  avowry  upon  his  matter  as  aforesaid. 

The  third  section  enables  tenants  pur  outer  vie^  their  executoi 
administrators,  to  have  an  action  of  debt  for  arrears  of  rent,  due  i 
decease  of  the  cestuique  me,  against  the  tenant  in  demesne^  who  s 
have  paid  the  same  :  and  also  to  distrain  for  such  arrears  upon  the 
and  tenements  out  of  which  such  rents  were  payable,  in  such  mam 
they  might  have  done  if  such  cestuique  vie  were  living. 

17-  The  personal  representatives  of  lessee  for  a  term  of  years, 
underlet  the  land,  reserving  rent,  were  entitled,  at  common  law,  t 
train(e)  for  arrears  which  accrued  in  the  life-time  of  the  deceased  te 
because  the  arrears  of  rent  were  annexed  to  the  reversion,  which  be 
vested  in  the  personal  representatives,  and  is  wholly  diiferent  froi 
reversion  of  a  freehold  estate,  which  descends  to  the  heir,  while  tl 
rears  of  rent  devolve  on  the  executors  or  administrators. 

This  Statute  being  a  remedial  law,  is  construed  liberally,  an 
tends  to  the  personal  representatives(y)  of  all  tenants  for  life,  and 
them  a  double  remedy,  either  by  action  of  debt,  or  by  distress. 
action  of  debt,  however,  only  lies  against  the  tenant  who  oug 
have  paid  the  rent,  or  against  his  personal  representatives,  but  the 
may  be  distrained  for  any  arrears  of  rent  while  they  continue  in 
session  of  the  tenant  who  suffered  such  rent  to  accrue  due,  or  o 
person(^)  deriving  from,  or  under  him,  by  purchase,  gift,  or  des 
A  distress  cannot  be  supported  against  a  person  holding  the 
charged  by  title  paramount(A)  to  the  estate  of  the  grantor  of  the 
as  for  instance,  the  lord  by  escheat,  or  tenant  in  dower.     So  if  1 
pur  outer  vie  make  an  underlease  for  years(t),  reserving  rent,  an 
chief-landlord,  upon  the  decease  of  cestuique  vie^  enter  and  demi 

(e)  1  Ro.  Abr.  672,Dbtre8,  O.  pi.  13 ;  H.  Bla.  465;  MUes  r.  Willoughbv 

Wade  V,  Marsh,  Latch.  211.  Eliz.  547. 

(/)  Hool  V.  Bell,  1  Ld.  Raym.  172;  (A)  Co.  Litt.  1G2,  R.;  Ld.  Fail 

2  Lutw.  1230;  18  Vin.  Abr.  542,  S.  b.;  Ld.  Derby,  2  Vern.  612,  and  the 

Hargr.  note  298  to  Co.  Litt.  162,  B.  Anon.  1  Leon.  302,  cai>e  418. 

(g)  Ogner8ca8e,4  Rep.50,  A.,  third  (i*)  Lambert    r.    Austin,    Cro. 

resolution;  Braithwaite  v.  Cooksey,    1  332;  Owen,  117. 
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the  undertenant;  an  arrear  of  rent  which  was  due  by  the  undertenant 
to  his  immediate  lessor,  when  the  intermediate  lease  determined  by  the 
death  of  the  cestuique  vte,  cannot  be  enforced  by  distress,  though  the 
undertenant  continues  in  possession,  because  he  derives  by  title  para^ 
mount.  If  a  person  possessed  of  lands  for  a  term  of  years  in  right  of 
his  wife,  grant  a  rent-charge,  and  then  die,  leaving  his  wife  surviving, 
the  lands(7)  cannot  be  distrained  for  the  rent,  as  the  wife  does  not  de- 
rive from  her  husband  ;  but  if  he  had  aliened(A)  the  term,  or  survived 
his  wife,  the  rent-chai^e  would  have  been  binding. 

If  9^  feme  sole  seised  of  a  rent  in  fee(/),  marry  whilst  the  rent  is  in 
arrear,  and  afterwards  die,  leaving  further  arrears  due,  her  husband, 
by  the  common  law,  could  not  have  recovered  the  arrears  due  before 
the  marriage,  but  might  have  recovered  by  action  of  debt,  the  arrears 
which  accrued  during  the  marriage :  the  second  section  of  the  Statute, 
however,  gives  him  the  arrears  which  were  due  prior  to  the  marriage, 
and  he  may  either  distrain  or  bring  debt,  as  well  for  the  arrears  due  at 
the  time  of  his  marriage,  as  for  those  which  became  due  during  the 
covertiire,  the  Statute  giving  him  further  remedy  for  that  which  the 
common  law  gave  him. 

If  a  person  seised  in  fee  make  a  lease  for  life,  with  remainder  for 
life,  remainder  in  fee,  reserving  rent,  and  the  tenant  for  life  does  not 
pay  the  rent,  and  both  lord  and  tenant  for  life  afterwards  die(m),  the 
executors  of  the  lord  cannot  distrain  for  the  arrears  upon  him  in  remain- 
der, because  the  remainder-man  does  not  claim  by  or  from  the  tenant  for 
life  :  but  if  a  person  seised  in  fee  grant  a  rent-charge  to  J.  S.  pur  auter 
vie^  and  let  the  lands  to  one  for  life,  with  remainder  over,  and  the 
tenant  for  life  suffer  the  rent  to  run  in  arrear,  and  both  cestuique  vie 
and  tenant  for  life  die,  J.  S.  may  distrain  the  remainder-man(n)  for  all 
the  arrears,  by  force  of  the  third  section  of  the  preceding  Statute. 

The  Statute  is  confined  to  the  personal  representatives  of  such  per- 
sons as  were  seised  in  fee,  in  tail,  or  for  life,  and  where  J.  S.  was  tenant 
for  life  of  a  rent-charge,  of  which  a  moiety  was  extended  under  an  eh' 
git,  it  was  ruled(o),  that  after  the  decease  of  the  tenant  for  life,  a  dis- 
tress could  not  be  sustained  by  the  elegit  creditor,  for  arrears  of  the 
rent  which  became  due  in  his  debtor's  life-time,  because  the  tenant  by 


^ 


f)  Co.  Litt.  184,  B.  (m)  Co.  Litt.  162,  B. ;    Lambert  v. 

(k)  Hargr.  note  66  to  Co.  Litt.  184,  Austin,  Cro.  Eliz.  332;  Owen,  117. 

B.,  and  Batler's  note  304  to  Co.  Litt.  (n)  Co.  Litt.  162,  B. ;  Edrich's  case, 

351,  A.  5Rep.  118,  A. 

(0  Co.  Litt.  162,  B. ;  Sharp  w.Pool,  (o)  Pool  v.  Neel,  2Sid.  28-62;  Pool 

Benloe,  263,  pi.  273 ;  1  Anders.  47,  pi.  v.  Duncomb,  Bull.  N.  P.  56. 
120;  Qgners  case,  4  Rep.  51. 
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elegit  is  not  named  in  the  Statute,  and  he  comes  in  by  act  of  law,  and 
not  under  the  tenant  for  life. 

Arrears  of  rent  of  every  description  issuing  out  of  freehold  lands, 
are  within  the  operation  of  the  Act,  whether  reserved  in  money(p), 
com,  cattle,  or  any  other  profit  to  be  delivered  or  yielded,  but  does  not 
include  any  corporal  services,  such  as  work-days,  nor  the  arrears  of  a 
nomine  pcence. 

18.  It  was  formerly  a  subject  of  much  doubt,  whether  upon  a  lease 
for  years  reserving  rent  made  by  a  person  seised  in  fee,  the  executors 
or  administrators  of  the  lessor  were  entitled,  by  force  of  the  Statute  of 
Rcversions(9),  to  distrain  for  arrears  of  rent  incurred  in  the  life -time 
of  the  testator  or  intestate,  as  such  lessor  was  not  within  the  words  of 
the  Statute(/')  "  tenant  in  fee  simple,  fee  tail,  or  for  term  of  lives,"  of 
the  rent,  which  was  only  reserved  to  him  for  years.  In  an  action  of 
trespass  it  appeared  that  the  defendant,  as  executor,  had  distrained  for 
rent  due  to  his  testator  upon  a  lease  for  years(^),  and  Lord  Chief  Jus- 
tice Lee  held  the  reservation  to  be  a  rent-service,  and  to  come  within 
the  meaning  of  the  Statute.  The  same  question  was  again  brought 
under  the  consideration  of  the  King*s  Bench  of  England,  and  it  was 
decided (^)  that  the  executor  of  a  person,  who,  being  seised  in  fee,  de- 
mised for  years,  reserving  rent,  could  not  distrain  for  arrears  of  the  rent 
which  accrued  in  his  testator's  life-time,  for  though  the  reservation  was 
a  rent-service,  the  lessor  was  not  tenant  of  the  rent  as  the  Statute  re- 
quired. But  by  the  Irish  Statute(M)  3  &  4  Vict.  c.  105,  it  is  enacted, 
that  it  shall  be  lawful  for  the  executors  or  administrators  of  any  lessor 
or  landlord,  to  distrain  upon  the  lands  demised  for  any  term,  or  at  will, 
for  the  arrears  of  rent  due  to  such  landlord  in  his  life-time,  in  like  man- 
ner as  such  landlord  might  have  done  in  his  life-time  :  and  that  such 
arrears  may  be  distrained  for  after  the  end  or  determination  of  such 
term  or  lease  at  will,  in  the  same  manner  as  if  such  term  or  lease  had 
not  been  ended  or  determined ;  provided  that  such  distress  be  made 
within  six  calendar  months  after  the  determination  of  such  term  or 
lease,  and  during  the  continuance  of  the  possession  of  the  tenant  from 
whom  such  arrears  became  due,  and  that  all  and  every  the  powers  and 

(p)  Co.  Litt.  162,  B.  Sinclair,  2  Bing.  197;   9  Moore,  376; 

(q)  10  Car.  I.   Sess.  2.  c.  5,   Irish;  Martin  r.  Burton,   1   Brod.  &  B.   279; 

32  Hen.  VIII.  c.  37.  English.  3   Moore,   602;    Meriton    v.  Gilbee,  8 

(r)  Renvin  v.  Watkin,  1  Selw.  N.  P.  Taunt.  159 ;  2  Moore,  48. 

678;   2  Williams   on    Executors,   669;  (t)  Prescott  t».  Boucher,  3  B.  &  Adol. 

Bull.  N.  P.  57.  849 ;  .lones  v,  Jones,  3  B.  \  Adol.  967. 

{8)  Powell  V,  Killick,  Bull.  N.  P.  57  ;  (u)  3  &  4  Vict.  c.  105,  ss.  61,  62,  Ir. ; 

1  Selw.  N.  P.  678,  note;  Staniford  v,  3  &  4  Will.  IV.  c.  42,  ss.  37,  38,  Eng. 
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provisions  in  the  several  Statutes  made  relating  to  distresses  for  rent 
shall  be  applicable  to  the  distresses  so  made. 

The  preceding  Statute  does  not  embrace  a  rent^charge  issuing  out 

of  a  term  of  years,  or  any  rent^charge  granted  for  years,  being  only 

applicable  to  rents  reserved  on  leases ;  and  such  rent-charges  are  not 

<!omprehended  in  the  Statute  of  Reversions,  i^vhich  only  extends  to 

those  who  had  rents  for  lives(t;),  or  of  inheritance. 

A  landlord  who  directed  a  broker  to  distrain  for  rent(2r),  died  be- 
fore the  distress  was  commenced,  and  his  executrix  having  afterwards  re- 
cognized and  adopted  the  act  of  distraining,  it  was  ruled  that  the  broker 
had  a  right  to  make  cognizance  of  the  taking,  as  bailiff  of  the  execu- 
trix under  the  Statute(x),  although  the  distress  was  made  before  pro- 
bate. 

19.  If  an  administrator  make  an  underlease  of  a  chattel  interest 
which  belonged  to  the  intestate,  reserving  rent  to  himself,  his  execu- 
tors, &c.,  the  personal  representatives(^)  of  the  administrator,  and  not 
the  administrator  de  bonis  non  of  the  intestate  shall  have  the  rent,  and 
such  personal  representatives  of  the  lessor  may  distrain  under  the  Sta- 
tute(2:)  3  &  4  Vict.  c.  105,  for  any  arrear  of  rent  which  accrued  due  in 
his  life-time,  but  as  the  reversion  belongs  to  the  administrator  de  bonis 
non  of  the  intestate,  no  distress  lies  for  rent  becoming  due  after  the 
decease  of  such  lessor. 

20.  If  a  testator  seised  in  fee  devise  his  estate  in  lands,  together 
with  such  rent  as  shall  be  owing  to  him  at  the  time  of  his  decease,  the 
devisee  will  be  entitled  to  distrain  for  any  rent  falling  due  after  the 
testator's  death,  as  being  incident  to  the  reversion,  but  the  arrears  of 
rent  which  accrued  due  in  his  life-time  belong  to  his  executor  and  not 
to  the  devisee,  and  a  distress  for  such  arrears  can  only  be  supported  in 
the  executor's  name :  devisees,  like  heirs,  have  a  right  to  distrain  in 
respect  of  their  estate  in  the  reversion,  but  where  a  chattel  real  is  spe- 
fically  bequeathed,  the  legatee  cannot  distrain  for  the  rent,  unless  the 
executor  assent  to  the  bequest,  for  until  such  assent  be  given,  the  term 
continues  vested  in  the  executor. 

If  a  person  seised  in  fee  bind  his  goods  and  lands  to  the  payment 
of  a  yearly  rent  to  J.  S.,  this  is  a  good  rent^charge(a)  conferring  a  right 

(»)  Turner  v.  Lee,  Cro.  Car.  471.  Norton  r.  Harvy,  1  Ventr.  259. 

(w)  Whitehead  v.  Taylor,  10   Ad.  &  (2)  3  &  4  Vict.  c.  105,  ss.  61,  62,  Ir. ; 

EU.  210  ;  2  P.  &  Dav.  367,  S.  C.  3  &  4  Will.  IV.  c.  42.  ss.  37,  38,  En^. 

(x)  10  Car.  I.   Sess.  2,  c.  5,  Irish ;  (a)  Spicer's  case.  Year  Book,  18  Edw. 

32  Hen.  VIII.  c.  37,  English.  III.  fo.  32,  pi.  7  ;  18  Assis.  fo.  54,  pi.  1 ; 

(y)  Drue   v.  Baylye,  1    Freem.  392-  Co.  Litt.  147,  A. 
403;    2  Lev.    100;    3   Keb.  298^95; 


740 


REMEDIES  INCIDENT  TO  TENANCY. 


of  distress,  though  there  are  no  express  words  of  charge,  nor  to  dis- 
train :  so  where  lands  were  devised  by  a  testator  to  his  widow  for  life, 
with  remainders  over,  subject  to  and  charged  with  the  payment(6)  of 
twenty  pounds  yearly  to  J.  S.  during  her  life,  to  be  paid  by  the  widow 
80  long  as  she  should  live,  and  after  her  death,  by  the  persons  in  re- 
mainder, it  was  ruled  that  the  annuity  was  a  direct  charge  on  the  lands 
which  might  be  recovered  by  distress. 

21.  Upon  the  execution  of  a  mortgage,  the  legal  estate  in  the 
mortgaged  premises  immediately  vests  in  the  mortgagee,  and  unless 
previously  demised  to  tenants,  the  mortgagee(c)  has  a  right  to  enteT{d) 
into  the  actual  possession,  and  if  the  lands  were  subject  to  prior  leases, 
the  mortgagee,  being  assignee  of  the  reversion,  may  levy  by  distress 
the  rents  reserved  by  such  prior  leases.  If  the  mortgagee  choose  to 
enter  into  receipt  of  the  rents  of  lands  which  were  demised /irtor  to  the 
mortgage,  he  must  serve  notice  on  the  tenants  requiring  them  to  pay 
him  or  his  agent  all  rents  due,  or  to  become  due  from  them  out  of  the 
mortgaged  premises,  and  after  such  notice  the  mortgagee  has  a  right 
to  distrain(6)  for  all  rents  due  from  the  tenants  at  the  time  of  delivering 
such  notice,  and  which  shall  afterwards  become  due :  any  rents  paid  to 
the  mortgagor  prior  to  such  notice,  are  considered  to  have  been  re- 
ceived with  the  assent  of  the  mortgagee,  and  such  payments  are  pro- 
tected by  the  Statute(y)  abolishing  the  necessity  of  attornment. 

Leases  granted  by  a  mortgagor  after  the  execution  and  r^stry  of 
a  deed  of  mortgage,  are  absolutely  void(^)  as  against  the  mortgagee, 
and  the  mortgagor  may  be  treated  as  a  trespasser,  and  he  and  all  per- 
sons deriving  from  him  subsequently  to  the  mortgage,  may  be  evicted 
without  notice  to  quit  or  demand  of  possession.  Where  a  lease  is  made 
by  the  mortgagor  subsequently  to  the  mortgage,  and  the  mortgagee 
afterwards  requires  that  the  rent  should  be  paid  to  him(A),  and  it  is  paid 
accordingly y  the  relation  of  landlord  and  tenant  may  arise  between  the 
parties,  as  it  would  be  absurd  to  compel  the  mortgagee  to  go  through 
the  form  of  an  ejectment,  in  order  to  put  the  occupier  in  the  position 


(6)  Battery  v,  Robinson,  3  Ring.  392 ; 
Dennett  v.  Pass,  1  Ring.  N.  C.  388 ;  1 
Scott,  218 ;  Rodham  v.  Rerry,  4  Prop. 
Law.  36. 

(c)  See  Coote  on  Mortgf^es,  415. 

yt)  Doe  d&n,  Fisher  v.  Giles,  5  Ring. 
421 ;  2  Moo.  &  P.  749,  S.  C. 

(e)  Moss  V,  Gallimore,  I  Doug.  279 ; 
Pope  V.  Riggs,  9  R.  &  Cress.  245 ;  4 
Mann.  &  Ry.  193,  S.  C. 

(/)  6  Anne,  e.   10,  s.  10,   Irish  ;  4 


Anne,  c.  16,  s.  10,  English. 

{g)  Keechcfem.  Warne  v.  Hall,  1  Doug. 
21  ;  Thunder  (iem.  Weaver  v.  Belcher,  4 
East,  449. 

(A)  Doe  dem.  Higginbotham  v.  Bar- 
ton, 11  Ad.  &  £11.  307-315;  3  P.  & 
Day.  198 ;  Rogers  v,  Humphreys,  4  Ad. 
&  Ell.  299 ;  5  Nev.  &  M.  51 1,  S.  C. ; 
Kingsmill  v,  Watson,  2  Huds.  &  Br. 
608 ;  and  see  Pope  o.  Riggs,  9  B.  & 
Cress.  245 ;  4  Mann.  &  Ry.  193. 


DISTRESS.  741 

of  tenant.  However,  the  mere  fact  of  notice  by  the  mortgagee  to  the 
t;enant  of  the  mortgagor  holding  under  a  lease  posterior  to  the  mort- 
g^ge,  will  not  of  itself  cause  the  tenant(t)  to  hold  of  the  mortgagee, 
snd  enable  him  to  distrain  for  rent  payable  by  such  tenant :  but  if  the 
tenant(j')  agree  to  pay  his  rent  pursuant  to  the  notice,  a  yearly  tenancy 
is  created  between  the  mortgagee  and  the  tenant,  according  to  the 
terms  of  the  demise  made  by  the  mortgagor. 

Where  it  was  covenanted  by  the  mortgage  deed,  that  the  mortga- 
gor, while  he  continued  in  possession,  should  pay  an  annual  rent(A)  of 
fifty  pounds  to  the  mortgagee,  and  that  the  mortgagee  should  have 
such  remedies  by  distress  and  sale  for  its  recovery,  as  landlords  have 
upon  common  demises  for  recovery  of  rent,  provided  that  such  reser- 
vation should  not  prejudice  the  mortgagee's  right  to  enter  into  posses- 
sion, and  evict  the  mortgagor  and  all  other  tenants  and  occupiers  of 
the  premises,  it  was  ruled,  that  a  distress  by  the  mortgagee  for  a  yearns 
rent  did  not  create  the  relation  of  landlord  and  tenant  between  the 
parties,  and  that  after  making  such  distress,  the  mortgagee  might  evict 
the  mortgagor  by  ejectment,  without  any  previous  notice  to  quit. 

A  mortgagee  of  lands  in  Ireland  is  seldom  advised  to  enter  into  re- 
ceipt of  the  rents,  or  to  interfere  with  the  possession  of  the  mortgaged 
premises :  the  course  usually  adopted  is  to  proceed  in  a  Court  of 
Equity,  either  on  p^tition(/),  or  by  bill  to  have  a  receiver  appointed 
over  the  property.  A  mortgagor  in  possession  has  a  right  to  distrain 
for  rent  issuing  out  of  any  part  of  the  premises  demised  by  him  subse- 
quently to  the  mortgage,  but  he  cannot  sustain  a  distress  in  his  own 
name  for  rent  reserved  by  lease  made  prior  to  the  mortgage. 

22.  It  was  formerly  the  practice  for  the  sheriff  to  deliver(i9i)  actual 
possession  of  a  moiety  of  the  debtor's  ft'eehold  lands  to  the  elegit  credi- 
tor ;  but  the  course  subsequently  pursued  has  been  to  procure  a  re- 
turn to  the  writ  of  elegit^  that  the  sheriff  has  delivered  such  possession^ 
and  the  creditor  then  proceeds  by  ejectment  to  establish  his  right : 
tenants  in  possession  holding  under  leases  made  after  the  entry  of  the 
judgment  on  which  the  writ  of  elegit  is  founded,  either  may  be  evicted, 
or  must  execute  deeds  of  attornment(n),  covenanting  with  the  creditor 
for  payment  of  their  rents,  and  authorizing  him  to  distrain  in  case  of 

(t)  Evans  v.  Elliott,  9  Ad.  &  Ell.  342;  &  Dav.  275 ;  12  Ad.  &  Ell.  481. 

1  P.  &  Dav.  256,  S.  C. ;  Waddilove  ».  (I)  12  Geo.  III.  c.  10,  Irish. 

Barnett,  2  Bing.  N.   C.  538 ;  2  Scott,  (m)  Taylor  v.  Cole,  3  T.  R.  295 ;  Un- 

763,  S.  C.  derhill  v.  Devereux,   2  Saund.  69,  A, 

(J)  Brown  v.  Storey,  1  Mann.  &  Gr.  note  3. 

117;  7  Scott,  N.  C.  9;  see  Wheeler  v.  (n)  15  Geo.  II.  c.  8,  s.  8,  Irish;  11 

Branscombe,  7  Jurist,  1131.  Geo.  II.  c.  19,  s.  11,  English. 

(A)  Doe  dent.  Garrod  v.  Olley,  4  P. 
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non-payment.  It  was  generally  supposed  that  a  creditor  by  elegit  could 
not  obtain  actual  possession  of  extended  lands  without  an  ejectment, 
and  could  not  enforce  pajrment  of  rent  from  an  occupying  tenant  of 
the  premises  by  action  or  distress,  without  previous  attornment ;  but 
Gibbs,  Ch.  Justice(o),  stated,  he  had  always  entertained  a  different 
opinion ;  and  that  if  the  sheriff  found  the  land  in  the  debtor's  posses- 
sion, he  might  put  the  creditor  into  actual  possession  without  any 
ejectment ;  and  if  the  lands  were  in  possession  of  tenants  holding  un- 
der prior  demises,  they  were  thenceforward  bound  to  pay  their  rents  to 
the  creditor  :  however,  it  has  been  since  settled,  that  tenants  by  ele^ 
git(jp)  cannot  enforce  payment  of  rent  from  a  person  holding  the  land 
by  lease  prior  to  the  judgment  on  which  the  elegit  was  founded,  either 
by  action  or  by  distress,  without  previously  obtaining  an  attornment 
from  the  lessee,  or  without  the  interposition  of  a  Court  of  Equity.  A 
creditor  by  elegit  may  evict  the  possession  of  a  tenant  holding  by  lease 
made  subsequently  to  the  rendition  of  the  judgment,  but  has  no  right 
to  distrain  for  the  rent  payable  by  such  lessee,  as  no  privity  of  contract 
or  of  estate  exists  between  such  parties,  unless  an  attornment  be  exe- 
cuted. 

However,  by  the  provisions  of  the  Irish  Statu te(9)  3  &  4  Vict, 
c.  105,  the  sheriff,  under  a  writ  of  elegit^  is  authorized  to  make  and 
deliver  execution  unto  the  party  suing,  of  all  su<jh  lands,  tenements, 
rectories,  tithes,  rents,  and  hereditaments,  as  the  person  against  whom 
execution  is  sued,  or  any  person  in  trust  for  him  shall  have  been  seised 
or  possessed  of,  at  the  time  of  entering  up  the  judgement.  Where  a 
writ  of  elegit  was  delivered  to  the  sheriff  before  any  rent  became  due, 
but  the  inquisition  was  not  taken  until  after(r)  half  a  year's  rent  had 
accrued,  it  was  ruled  that  the  execution  creditor  was  not  entitled  to  re- 
cover the  half  year's  rent,  as  such  arrear  was  merely  a  chose  in  action, 
and  was  no  part  of  the  reversion. 

23.  The  remedy  by  elegit  has  been  greatly  facilitated  by  the  Irish 
Statute(«)  5&6  Will.  IV.  c. 55,  which  enables  any  person  entitled  to  sue 
out,  or  who  hassued  out  a  writ  oi elegitMi^on  any  judgement  recovered  in 
any  of  the  superior  Courts  at  Dublin,  on  petition  to  a  Court  of  Equity, 
to  have  a  receiver  appointed  over  the  whole  of  the  debtor's  land,  or  a 

(o)  Rogers  w.  Pitcher,  6  Taunt.  202-  dem.  Hull  v.  Greenhill,  4]  B.  &  Aid. 

206;  1  Marsh.  541,  S.  C;  and  see  Le-  684  ;  Co.  Litt.  321,  B. 
froy  on  Elegit;  2  Cruise's  Digest,  title  (9)  3  &  4  Vict.  c.  105,  s.  19,  Irish; 

Stat.  Merchant.  1  &  2  Vict.  c.  1 10,  s.  20,  English. 

(d)  Harris  v,  Booker,  4  Bing.  96;  (r)  Sharp  v.  Key,   9  Mees.    k    W. 

12  Moore,  283  ;  Walshe  v.  Onge,  4  Law  379 ;  9  Dowl.  Pr.  Ca.  770,  S.  C. ;  Barry 

Rec.  162, 2nd  Ser. ;  Cooper  v.  Smith,  4  v,  Wilkinson,  I  Irish  Eq.  Rep.  564. 
Law  Rec.  166,  2nd  Ser. ;  and  see  Doe  («)  5  &  6  Will.  IV.  c.  55,  s.  31,  Irish. 
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competent  part  thereof:  and  by  the  Statute(^)  3  &  4  Vict.  c.  105, 
8. 21,  any  person  entitled  to  sue  out,  or  who  has  already  sued  out  any 
writ  of  elegit  upon  any  judgement  recovered  in  any  of  Her  Majesty's 
Courts  at  Dublin,  is  authorized  to  apply  by  petition  to  the  Court  of 
Chancery,  or  to  the  Court  of  Exchequer  in  Equity,  for  an  order  that  a 
receiver  may  be  appointed  over  any  lands,  tenements,  &c.,  the  pro- 
perty of  the  debtor,  which  could  be  made  available  for  payment  of  such 
judgement  debt  under  the  Act.     The  proceeding  by  appointment  of  a 
receiver  in  equity  has  been  found  so  much  preferable  to  extending  the 
property  of  the  debtor  at  law,  that  the  latter  mode  of  enforcing  pay- 
ment of  a  debt  due  by  judgement  has  been  almost  wholly  abandoned. 
24.  A  receiver  is  a  person  appointed  by  a  Court  of  Equity  to  col- 
lect the  rents(u)  and  profits  of  lands,  or  other  property,  the  subject  of 
litigation,  and  is  an  ofiBcer(t;)  of  the  Court  for  that  purpose,  and  under 
its  order  and  control.     Receivers  are  also  appointed  for  the  protection 
uid  management  of  the  property  of  infants  and  lunatics,  and  for  the 
benefit  of  creditors  by  judgement,  or  mortgage.     After  a  person  has 
been  approved  of  as  receiver  by  one  of  the  Masters  in  Chancery,  and 
bas  entered  into  the  usual  recognizance,  an  order(t£;)  must  be  entered 
and  served  on  the  immediate  tenants  of  the  property  over  which  he  has 
been  appointed,  requiring  payment  of  their  rents ;  and  whenever  rent 
shall  be  in  arrear  for  five  months  after  it  shall  have  become  due,  in 
case  of  a  half-yearly  reservation ;  or  for  two  months  after  rent  shall 
become  due,  in  case  it  is  reserved  by  quarterly  payments ;  or  so  soon 
as  it  shall  become  due,  in  case  such  rent  is  payable  weekly  (or  at  any 
time  after  any  half-yearly  or  quarterly  rent  shall  have  become  due,  if 
the  Master  shall  deem  it  expedient  to  allow  him  to  do  so),  to  proceed 
by  distress  for  recovery  of  such  rent,  without  any  rule  or  order  for  that 
purpose. 

The  receiver  cannot  support  a  distress  upon  lands  of  which  the  per- 
8on(:E)  over  whose  interest  he  is  appointed  remains  in  possession  ;  and 
an  order  must  be  obtained  that  the  officer  of  the  Court  shall  proceed 
to  let  the  premises  in  the  defendant's  possession.  When  a  receiver  is 
appointed  over  the  interest  of  a  lessee(^),  the  landlord  is  not  suffered  to 

(0  3  &  4  Vict.  c.  105,  s.  21,  Irish;  Chancery,  Rules  145  and  146;  and  see 

tiiere  is  no  corresponding  enactment  in  the  General  Orders  of  the  Exchequer  in 

loj  Enjflihh  Statute.  Equity,  Rules  131  and  132. 

(It)  Smith  on  Receivers.  (x)  Griffith  v,  Griffith,  2  Ves.  S.  400 ; 

(p)  White  17.  Baugh,  9  Bligh's  P.  C.  and  see  the  General  Order  of  the  Ex- 

ISI ;  3  Cla.  &  Finn.  44;  Salwey  v.  Sal-  chequer.  No.  131. 

weT,4  Russ.  60;  2  My.  &  K.  215.  (y)  Walsh  v,  Walsh,  1  Irish  Eq.  Rep. 

(it)  General  Orders  of  the  Court  of  209. 

VOL.  II.  C 


744 


REMEDIES  INCIDENT  TO  TENANCY. 


distrain  for  the  rent  to  which  he  is  entitled,  without  obtaining  an 
order  of  the  Court  for  liberty  to  proceed  at  law ;  but  where  a  re- 
ceiver is  placed  over  the  estate  of  an  inheritor  or  superior  landlord, 
and  the  lands  are  occupied  by  under-tenants(2),  the  intermediate 
tenant  may  distrain  the  occupiers  for  rent  without  any  order  for  that 
purpose :  the  inconvenience  and  expense  sustained  by  landlords  from 
the  appointment  of  a  receiver  over  the  interests  of  tenants,  has  caused 
the  introduction  of  a  condition  into  leases  at  rack-rents,  rendering  such 
leases  void,  in  case  any  order  appointing  or  extending  a  receiver  over 
the  demised  premises  shall  be  carried  into  effect. 

The  receiver,  having  no  estate  in  the  lands,  in  case  a  replevin  be 
issued,  can  only  make  conusance  as  bailiff,  in  the  name  of  such  per- 
sons as  are,  at  law,  entitled  to  the  rents,  and  being  considered  as  the 
agent  of  all  parties  in  the  suit,  he  is  not  bound  to  produce(a)  any  ex- 
press authority  warranting  or  recognizing  his  right  to  distrain :  every 
agent  has  an  implied  authority(()  to  do  all  subordinate  acts  whicb 
are  usually  incident  to,  or  are  necessary  to  effectuate  the  principal  oW 
ject  in  the  most  convenient  manner :  an  authority  to  receive  a  debt; 
enables  the  agent  to  cause(e)  the  debtor  to  be  arrested ;  and  so  an 
authority  to  collect  rents,  and  to  distrain  for  the  amount,  entitles  the 
agent  himself  to  distrain,  or  to  employ(e/)  a  bailiff  or  other  fit  persof^ 
to  effect  such  distress.   A  receiver  in  an  Equity  cause,  having  demised 
to  the  plaintiff  in  replevin  for  years,  reserving  a  rent  of  twenty  pounds 
yearly  to  the  then,  or  to  any  future  receiver,  it  was  objected(e),  tha^ 
as  the  nature  of  the  lessor's  title  appeared  by  the  lease,  the  conusance 
should  have  been  made  in  the  names  of  the  persons  beneficially  in'- 
tcrested,  and  not  in   the  name  of  the  receiver,  and  that  he  could  na^ 
distrain,  as  he  had  no  reversion  in  the  premises;  but  the  Court  held^ 
that  the  plaintiff  having  taken  a  lease  from  the  receiver  could  not  b^ 
suffered  to  dispute  the  lessor's  title. 

25.  Where  any  proceeding  at  law  is  instituted(y),  for  the  purpose 
of  contesting  the  title  of  officers  appointed  by  a  Court  of  Equity,  whe^ 
ther  receivers  or  committees,  without  leave  of  the  Court,  the  proseca^ 


(r)But  see  Lord  Lanesborough,  a  Lu- 
natic, 3  Law  Rec.  240  and  249,  Ist  Series. 

(a)  Bennett  v,  Robins,  5  Carr.  &  P. 
379 ;  Brandon  v.  Brandon,  5  Madd.  473. 

(jb)  Bac.  Abr.  Leases,  J.  8 ;  Howard 
17.  Baillie,  2  H.  Bla.  618 ;  Richardson  v. 
Anderson,  1  Campb.  N.  P.  C.  43,  note. 

(c)  Randal  v,  Harvey,  Godb.  358  ;  2 
Ro.  Rep.  390 ;  Walter  v.  Rumball,  4 
Mod.  385,  388 ;  3  Ld.  Raym.  75,  78. 

(d)  Tomlinson  v.  Benson,  1  Ro.  Abr. 


339  ;  Baylife,  C.  pi.  4 ;  Robinson  v.  Hof^ 
man.  4  Bing.  502 ;  1  Moo.  &  P.  474  ; 
Bennett  v.  Robins,  5  Carr.  &  P.  379  ; 
Eagleton  v.  Gutteridge,  1 1  Mees.  &  W. 
465. 

{e)  Dancer  v.  Hastings,  4  Bing.  2  ; 
12  Moo.  34,  S.  C. 

(/)  Aston  v»  Heron,  2  M.  &  Keen* 
390  i  Lees  v.  Waring,  2  Moll.  216;  and 
see  Angel  v.  Smith,  9  Ves.  335. 
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tion  of  the  action  will  be  restrained,  and  the  persons  concerned  in 
bringing  it  are  liable  to  punishment,  as  for  a  contempt:  because,  if  an 
ejectment  on  the  title  could  be  maintained  against  the  possession 
of  a  receiver,  the  order  appointing  him  would  be  indirectly  dis- 
charged, or  its  execution  frustrated.  Where  the  process  of  a  Court 
of  Equity  has  been  irregularly  or  illegally  executed,  and  the  proceed- 
ings have  been  set  aside,  and  the  party  discharged  from  custody,  the 
Court  exercises  a  discretionary  authority  in  restraining  an  action(^) 
against  its  officer  for  false  imprisonment,  and  will  not  only  prevent  any 
other  tribunal  from  judging  of  the  regularity  of  its  orders,  but  from  ex- 
amining into  the  regularity  of  their  execution.  The  acts  of  the  re- 
ceiver in  the  administration  of  an  estate,  are  the  acts  of  the  Court, 
and  if  any  wrong  has  been  committed(A)  by  him  in  conducting  a 
distress  for  rent,  the  Court,  if  it  thinks  fit,  may  assert  and  assume  ex- 
clusive jurisdiction  of  the  matter,  but  is  not  bound  to  exclude  the  inter- 
vention of  other  tribunals,  if,  upon  the  facts  disclosed,  such  a  course 
should  be  deemed  preferable.  A  receiver  having  levied  by  distress(t) 
a  sum  due  for  rent,  the  tenant  brought  an  action  of  trespass  against 
him  and  against  the  bailiif  who  made  the  levy ;  an  injunction  was 
granted  to  restrain  further  proceedings  at  law,  because  it  was  not 
shewn  there  had  been  any  irregularity  in  the  performance  of  the  re- 
ceiver's duty,  nor  was  any  distinct  question  raised  of  contested  right, 
proper  for  the  cognizance  of  common  law  Courts. 

If  a  tenant  replevy  chattels  distrained  by  a  receiver,  or  com- 
maice  an  action  against  the  receiver  or  his  bailiif  for  any  alleged  irre- 
gularity(7)  in  the  conduct  of  a  distress,  the  receiver  should  obtain  the 
directions  of  the  Court  on  the  subject,  and  under  ordinary  circum- 
stances, the  matter  of  complaint  against  the  officer  will  be  referred  to 
one  of  the  Masters  of  the  Court  for  investigation,  and  the  action  will 
be  restrained. 

26.  A  bailiff  may  collect  rents,  and  enforce  their  payment(A)  by 
distress,  under  a  parol  or  verbal  authority  from  the  landlord,  and  does 
not  require  any  warrant  in  writing  for  that  purpose,  but  if  the  bailiff 

(g)  Prowd  V.  Lawrence,  1  Jac.  &  W.  (i)  Aston  v.  Heron,  2  M.   &   Keen, 

655;  CUrke,  ex  parte,  1   Russ.   &   M.  390;  Nugent  v.  Nugent,  2  Moll.  372; 

56S ;  Cha]ie  v.  Pickering,  1  Keen's  Rep.  and  see  Pry  dem,  Townsend  o.  Ejector, 

749 ;    Hyde   v.  Holmes,   2   Moll.   373 ;  Ale.  &  Napier,  228. 
Batchelor  ©.  Blake,  1  Hogan,  98 ;  Phil-  (J)  Swaby  r.  Dickon,  5  Simons,  629. 

Hps  V,  Worth,  2  Russ.  &  M.  638.  (A)  Sir  John  Souch's  case,  Cro.  Eliz. 

(A)  Aston  r.  Heron,  2  M.  &   Keen,  22;  Moor.    141,   case   282;  Robson  v. 

396 ;  Swaby  r.  Dickon,  5  Simons,  629 ;  Douglas,  1  Freem.  535 ;  3  Lev.  20;  Coles 

Johnes  v,  Claughton,  Jacob.  573 ;  Brick-  v.  Trecothick,  9  Vesey,  250. 
Bell  91  Stamford,  1  Beav.  368. 
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be  not  known  to  the  tenants,  or  if  rescue  or  riot  be  apprehended,  h 
should  be  furnished  with  a  warrant,  signed  by  the  principal  or  his  au 
thorized  agent,  directing  the  bailiff  to  levy  by  distress  a  specified  sun 
due  for  rent  out  of  a  particular  farm  or  dwelling-house.  A  warran 
authorizing  a  bailiff  to  distrain  need  not  be  under  seal,  and  does  no 
require  any  stamp. 

If  a  person  distrain  as  bailiff  of  another,  without  any  authority  fo 
that  purpose,  and  afterwards  he  in  whose  right  the  distress  was  made 
recognize  the  bailiff's  authority,  such  assent(Q  shall  have  relation  to  th* 
time  of  distraining,  and  be  as  effectual  as  a  prior  warrant  to  distrain 
provided  such  distress  were  made(m)  for  the  benefit  of  the  person  rati 
fyingthe  seizure.  Lord  Wynford  observes  that  the  subsequent  sanctio 
of  an(n)  agent's  acts  is  more  satisfactory  than  an  authority  given  before 
hand,  because  where  an  authority  is  given  beforehand,  the  party  muf 
trust  to  his  agent,  but  if  given  subsequently,  the  party  knows  that  a. 
has  been  done  according  to  his  wishes.  Where  a  distress  was  cone 
menced(o)  by  a  bailiff  after  the  death  of  his  principal,  a  subsequex 
recognition  of  the  bailiff's  acts  in  carrying  on  the  distress,  by  the  part 
interested,  was  deemed  sufficient :  and  a  distress  has  been  sustaine 
upon  a  ratification  given(/>),  after  plea  pleaded,  by  a  person  in  whoz 
the  legal  estate  in  the  premises  was  vested. 

An  instrument  in  writing  given  to  a  bankrupt  by  his  assignees,  au 
thorizing  the  tenants  of  certain  premises,  which  had  been  the  propert] 
of  the  bankrupt  prior  to  his  failure,  to  pay  their  rents  to  him,  and  t4 
take  his  receipts  as  a  discharge,  does  not  confer(9)  on  him  any  powei 
to  distrain,  though  the  rents  were  to  be  received  for  his  own  benefit. 

27.  Where  a  bailiff  or  agent  exceeds  his  authority,  and  is  guilty  ol 
misconduct  in  distraining  goods  privileged  by  law  from  distress(r),  the 
landlord  is  prima  facie  liable  for  the  acts  of  the  bailiff  or  agent  em- 
ployed  by  him,  but  if  the  landlord,  as  soon  as  he  becomes  acquaints 


(Z)  Year  Book,  7  Hen.  IV.  fo.  34,  case 
1 ,  by  Gascoigne,  C.  J. ;  1  Ro.  Abr.  339 ; 
Baylife,  B.,  pi.  2;  Godb.  110,  case  1^9, 
by  Anderson,  C.  J. ;  2  Leon.  196,  case 
246 ;  Whitehead  v.  Taylor,  10  Adol.  & 
Ell.  210 ;  2  P.  &  Dav.  367 ;  Hull  v. 
Pickersgill,  1  Brod.  &  B.  282  ;  3  Moore, 
612 ;  Potter  v.  North,  1  Saund.  347,  C. 
note  4. 

(m)  Wilson  v.  Barker,  4  B.  &  Aid. 
614;  1  Nev.  &  M.  409,  S.  C. ;  4  Instit. 

317. 

(n)  Maclean  v,  Dunn,  4  Bing.  722 ; 
1  Moo.  &  P.  761,  S.  C. 


Co)  Whitehead  r.  Taylor,  10  Ad.  f 
Ell.  210;  2  P.  &  Dav.  367,  S.  C. ;  Ra 
ti  habit io  mandato  aequipollet.  Dig.  lib 
46,  tit.  3,  s.  12. 

(  d)  Myles  V,  Johnston,  3  Law  Rec 
16,nrstser. ;  Hull  v,  Pickersgill,  1  Brod 
&  B.  282;  3  Moore,  612;  Duncan  i 
Meikleham,  3  Carr.  &  P.  172;  but  se 
Taylerson  v.  Peters,  2  Nev.  &  P.  621 
by  Lord  Denman. 

(^)   Ward  V.  Shew,  9  Bing.  609 ; 
Moo.  &  Sc.  756,  in  an  action  of  trover 

(r)  Hurry  v.  Rickman,  1  Moo.  &  Rol 
126. 
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vitb  the  circumstance,  repudiates  and  disclaims  the  unauthorized  acts 
of  his  agent,  and  does  not  derive  any  benefit  from  them,  he  will  not  be 
nswerable :  the  landlord,  however,  must  extricate  himself  by  proof 
from  ihe  prima  facie  liability  imposed  on  him  by  his  bailiff's  act,  and 
die  mere  non-concurrence  of  the  employer  will  be  insuiSScient  for  that 
purpose. 

A  master  is  responsible  for  the  conduct  of  his  bailiff  or  servant  in 
doing  a  lawful  act  negligently,  but  an  act  done  by  a  servant  without 
iQthority,  which  is  altogether  unlawful,  will  not  expose  his  master  to 
inaction  of  trespass  for  the  injury  sustained:  where  parties  occupied 
idjoiniog  gardens,  and  it  appeared  that  the  plaintiff's  horse  had  been 
trespassing  on  the  defendant's  garden,  but  after  having  escaped(«)  into 
tk  highway,  the  defendant's  servant  drove  back  the  horse  into  his 
■aster's  garden,  and  then  distrained  it  AdLmdLgQ-feasant :  the  same  ser- 
Tint  had,  on  other  occasions,  distrained  cattle  trespassing  in  the  same 
garden,  by  his  master's  directions,  but  it  was  ruled,  in  an  action  of 
trespass  against  the  master,  that  2l  prima  facie  case  had  not  been  made 
out,  shewing  that  the  master  had  authorized  the  distress,  and  the 
Court  also  held  that  the  master  had  not  adopted  his  servant's  act  by 
pleading  a  justification.  If  my  servant,  without  my  knowledge(0,  put 
ay  cattle  upon  another's  land,  he  is  the  trespasser,  and  not  his  em- 
ployer, because  it  was  his  own  act,  for  otherwise  it  would  be  in  a  ser- 
nut's  power(u)  to  subject  his  master  to  any  actions  or  penalties  he 
pleased :  or  if  I  command  my  servant  to  distrain,  and  he  ride  the(v) 
lione,  which  he  took  as  a  distress,  he  shall  be  punishable,  and  not  his 
master. 

Where  bailiffs  distrained  lawfully  for  rent,  but  during  the  night  got 
drunk,  broke  some  furniture,  and  were  guilty  of  other  gross  miscon- 
insx{w) ;  in  an  action  of  trespass  against  the  landlord  who  employed 
them,  it  was  ruled  that  he  was  not  answerable  for  the  wilful  and  unau- 
thorized acts  of  his  bailiffs,  committed  by  them  to  his  prejudice  :  the 
eases  in  which  landlords  have  been  made  responsible  for  trespa8ses(a;) 
committed  by  their  servants  in  the  care  and  conduct  of  a  distress,  are 
all  cases  in  which  the  landlords  have  taken  a  part  personally,  either  by 
acting  or  directing,  or  in  which  they  have  assented  to  acts  done  for 

(#)  Lyons  v,  Martin,  3  Nev.  &  P.  509;  Trespass,  pi.  211 ;    Noy's  Maxims,  by 

8  Adol.  Ik  EU.dl2 ;  M'Kenzie  v.  M'Leod,  Bythewooa,  c.  44,  fo.  218. 

JO  Biog.  385.  (w)  Thy  line  v.  Russell,  I  Jebb&  Symcs» 

(1)  2  Ro.  Abr.  553,  Trespass,  2,  pi.  1.  155. 

(«)  Kingston  v.  Bootb,  Skinn.  228.  {x)  Thvnne  v.  Russell,  1  Jebb  &  S. 

(»)  Year  Book,  21  Hen.  Vll.  fo.  23,  161. 
21,  by  Rede,  C.  J. ;    Bro.    Abr. 
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their  benefit.  However,  the  mere  ratification  of  a  previous  trespass 
does  not  make  the  party  ratifying  a  trespasser(y)  :  it  was  laid  down  by 
Gascoyne,  C.  J»{z)9  that  if  a  bailiff  take  a  heriot,  claiming  property  in 
it  for  himself,  the  subsequent  assent  of  the  lord  to  the  caption,  for  ser- 
vices due  to  him,  would  not  excuse  the  trespass  :  but  if  he  had  taken 
the  cattle  as  bailiff  of  the  lord,  and  not  for  himself,  without  any  autho- 
rity, the  subsequent  ratification  of  the  lord  would  be  sufficient  to  make 
him  bailiff  at  the  time ;  for  the  assent(a)  shall  have  relation  to  the  time 
of  the  distress  taken.  A  landlord  or  master  may  be  responsible  for  the 
negligence  of  his  bailiffs  or  servants,  in  the  performance  of  a  duty  in- 
trusted to  them(&),  but  where  he  is  so  liable,  the  action  must  be  brought 
in  case,  and  not  in  trespass. 

28.  Any  one  joint-tenant  may  constitute  a  bailiff  to  distrain(c)  for 
rent  due  to  him  and  his  companions,  without  their  assent,  as  one  joint- 
tenant  may  recover  the  whole  arrear  of  rent,  and  give  a  valid  discharge 
for  the  full  amount,  and  having  authority  to  distrain  for  himself  and 
for  others,  it  is  the  same  thing  whether  he  distrains  by  himself  or  by  a 
bailiff.  If  a  joint-tenant  grant  a  rent-charge,  the  cattle  of  his  compa- 
nion are  not  distrainable((/)  for  the  arrears,  because  such  cattle  are 
lawfully  upon  the  land,  by  an  independent  right.  A  surviving  joint- 
tenant  may  distrain  for  arrears  of  rent  which  accrued  due  in  the  life- 
time of  his  companion(6),  as  well  as  for  rent  which  afterwards  became 
due  in  his  own  time. 

Tenants  in  common  hold  by  different  titles,  have  several  estates, 
and  are  entitled  to  receive  their  several  proportions  of  the  reserved  rent 
from  the  occupying  tenants :  a  lessee  holding  under  two  tenants  in 
common,  having  paid  his  entire  rent  to  one  of  them,  after  getting  no- 
tice from  the  other  requiring  payment  of  his  share,  it  was  ruled(y), 
that  the  party  giving  the  notice  might  afterwards  distrain  for  his  pro- 
portion of  the  rent.  If  one  tenant  in  common  demise  for  years,  and 
the  lessee  assign(/7)  his  interest  to  the  other  tenant  in  common,  the 
lessor  may  distrain  for  his  rent,  and  in  like  manner,  under  a  lease  by 


(y)  Wilson  r.  Tummon,  21  Law  Jour. 
306. 

(z)  Year  Book,  7  Hen.  IV.  fo.  34, 
pi.  1  ;  Bro.  Abr.  Tresp.  pi.  86  ;  18  Yin. 
Abr.  Ratihabition  A.  1 ;  Fuller  v.  Trim- 
well,  2  Leon.  215. 

(a)  Godb.  110;  2  Leon.  196,  S.  C. 

(6)  Turner  v,  Hawkins,  1  Bos.  &  P. 

472. 

(c)  Robinson  v,  Hofman,  4  Bing.  562; 


1  Moo.  &  P.  474 ;  Leigh  tr.  Shepherd, 

2  Brod.  &  B.  465 ;  5  Moore,  297,  S.  C. 

(d)  1  Ro.  Abr.  669,  Distress,  L  pL 
26 ;  Com.  Dig.  Distress,  B.  2. 

(e)  Year  Book,  33  Hen.  VL  fo.  20, 
pi.  15,  par  Choke  et  Littleton ;  2  Ro. 
Abr.  86,  Joint. Tenants,  B.  pi.  1. 

(/)  Harrison  o,  Barnby,  5  T.  R.  246. 

Q)  Hudson  V.  Snellgar,  2  Ro.   Rep. 

212;  Snclgar  r.  Henston,  Cro.  Jac.  611. 
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one  tenant  in  common  of  his  undivided  share  to  his  companion(A)  at  a 
yearly  rent,  a  distress  may  be  supported. 

A  corporation  aggregate  may  authorize  a  bailiff  to  distrain  for  rent 
without  writing(t),  but  they  can  only  appoint  a  bailiff  by  deed  to  enter 
upon  lands  for  a  condition  broken,  in  order  to  revest  their  estate  :  how- 
ever, if  the  agent  or  chamberlain  of  a  corporate  body  demise  lands(  j), 
and  the  tenant  enter  and  pay  rent  to  the  corporation  under  such  let- 
ting, a  tenancy  from  year  to  year  is  raised  by  legal  construction,  and 
the  corporation  may  distrain. 

29.  A  rent  service  becomes  apportionable,  when  the  reversion  to 
which  it  is  incident  is  severed  or  divided  by  grant  or  devise,  and  each 
grantee  or  devisee(A)  severally  may  recover  his  own  share  by  action 
of  debt,  or  by  distress ;  and  the  distress  may  be  sustained,  whether  the 
party  distraining  be  an  assignee  of  part  of  the  reversioriy  or  an(/)  as- 
signee of  the  reversion  only  in  part  of  the  demised  premises :  so  a 
devise  of  part  of  a  rent,  though  severed  from  the  reversion(m),  is  a 
valid  apportionment,  and  is  recoverable  in  .like  manner;  but  a  tenant 
is  not  bound  by  an  arbitrary  apportionment  of  his  rent  made  by  his 
landlord  without  his  as8ent(n),  and  is  entitled  to  have*  the  amount 
fixed  by  the  verdict  of  a  jury,  to  which  his  holding  is  to  continue 
subject.  A  rent-charge  may  be  divided  by  the  owner,  either  by  devise, 
or  by  any  conveyance  operating  under  the  Statute  of  Uses,  so  as  to 
enable  the  assignee(o)  of  each  portion  to  distrain  separately  for  his 
undivided  share. 


(A)  Fitzh.  Abr.  Avowrie,  pi.  241. 

(t)  Smith  V.  The  Birmingham  Gas- 
Light  Co.,  1  Ad.  &  Ell.  526 ;  3  Nev.  & 
M.  771,  S.  C. ;  Doe  </em.  Dean  of  Ro- 
chester V,  Pierce,  2  Campb.  N.  P.  C. 
96;  Gary  v.  Matthews,  1  Salk.  191 ;  Yin. 
Abr.  Bailiff,  B.  pi.  5 ;  Manby  v.  Long, 
3  Lev.  107. 

(i)  Wood  V.  Tate,  2  New  Rep.  247. 

(A)  Roberts  v.  Snell.  1  Mann.  &  Gr. 
577  ;  West  V.  Lassels,  Cro.  Eliz.  851 ; 
Collins  V,  Harding,  13  Rep.  57,  B. ;  Cro. 
EL  606,  622 ;  Walter  v.  Maunde,  1  Jac. 
&  W.  181 ;  Harrison  v.  Barnby,  5  T.  R. 
246 ;  Wyat  WUd's  case,  8  Rep.  79;  Co. 
Litt.  148. 


(/)  Roberts  v.  Snell,  1  Mann.  &  Gr. 

577. 

(m)  Ard  r.  Watkins,  Cro.  Eliz.  651 ; 
Moor.  549 ;  1  Ro.  Abr.  234,  Apportion- 
ment,  B.  pi.  4 ;  Ewer  v,  Moyle,  Cro. 
Eliz.  771. 

(n)  Bliss  r.  Collins,  5  B.  &  Aid.  876 ; 
1  D.  &  Ry.  291 ;  Same  case  in  Equity, 
4  Madd.  229,  and  on  appeal,  1  Jac.  & 
W.  426. 

(o)  Rivis  V.  Watson,  5  Mees.  &  W, 
255 ;  Colborne  v.  Wright,  2  Lev.  239 ; 
Thos.  Jones,  119,  S.  C. ;  but  see  Exe- 
cutors  of  Kennedy  v.  Stewart,  4  Law 
Rec.  160,  N.  S. 
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AT  WHAT  TIME. 

30.  Rent  need  not  be  demanded  prior 

to  distraining. 

31.  Unless    reserved  payable  off  the 

Land:  or  as  a  penal  Rent ;  or 
the  Days  of  Payment  are  uncer- 
tain, 

32.  Rent-Days  cannot  be   varied  by 

Parol, 

33.  Distress  made  illegal  by  previous 

Tender, 

34.  Distress  after  Sunset,  and  before 

Sunrise:  on  Sunday, 

35.  Distress  \by  Statute  for  six  Months 

after  Lease  determined, 

36.  Fraudulent  Removal  of  Chattels, 

37.  Several  Distresses  for  the   same 

Gale  dfRent, 

EXEMPTIONS   FROM. 

38.  Goods   not  distrainable    at   com- 

mon Law,  unless  capable  of  being 
restored  in  the  same  Condition, 

39.  Animals  untamed  not  liable  to  Dis- 

tress, 

40.  Things  fixed  to  the  Freehold. 


41 .  Growing  Crops, 

42.  Goods  sent  to  be  wrought  or  ma- 

nufactured, 

43.  Chattels  supplied  by  Owner  for  th€ 

Benefit  of  his  own  Trade, 

44.  Chattels  exempted  for  public  Con- 

venience. 

45.  Indemnity  to  Bailiff  making  Dis- 

tress. 

46.  Goods  in  actual  Use, 

47.  Beasts  of  the  Plough, 

48.  Goods  in  Custody  of  the  Law, 

49.  Goo€ls  of  Bankrupt  Tenant, 

50.  of  Insolvent  Debtor. 

51.  Landlord  allowed  a  Fear's  Rent 

out  of  Goods  under  Execution, 

52.  Sheriff  bound  to  retain  a  Vear^s 

Rent  for  Landlord. 

53.  Sheriff  not  bound  to   seize^  until 

Landlord's  Demand  satisfied. 

54.  Landlord  only  entitled  to  Rent  due 

at  the  Time  of  Seizure. 

55.  Right  confined  to  immediate  Land- 

lord, 

56.  To  what  Execution  Statute  is  ap- 

plicable, 

57.  Rights  of  the  Croum. 


30.  Rent  not  being  payable  until  the  last  moment  of  the  natural  day 
upon  which  it  is  reserved,  a  distress  cannot  be  maintained  for  it  until 
the  following  day(a)9  so  that  if  half  a  year's  rent  fall  due  on  Lady-day, 
the  landlord  has  no  right  to  distrain  until  the  following  day :  where  a 
lease  contains  a  clause  of  distress,  in  case  the  rent  shall  be  behind, 
after(&)  being  lawfully  demanded,  or  after(c)  reasonable  demand,  there 
is  no  necessity  for  demanding  the  rent  before  distraining,  for  such  a 
clause  is  only  introduced  in  furtherance  of  the  power  to  distrain  given 
by  the  common  law ;  and  though  an  express  clause  be  inserted  in  a 
lease,  authorizing  a  distress,  in  case  the  rent  be  unpaid  for  a  week(cQ, 


(a)  Aske  v,  Brounflet,  Year  Book,  21 
Hen.  VI.  fo.  40;  Duppa  v.  Mayo,  1 
Saund.  287. 

(h)  Browne  v,  Dunnery,  Hob.  208; 
Hutton,  23  ;  King8well  w.  Crawley,  Moor. 
883 ;  Gilb.  on  Renta,  75,  79. 


(c)  Doe  dem,  Ld.  Shrewsbury  v.  Wil- 
son, 5  B.  &  Aid.  363,  383 ;  2  Ro.  Abr. 
426;  Rent,  I.  PI.  1  and  2 ;  Bac.  Abr.  Con- 
ditions, O.  2. 

(rf)  Co.  Litt  204,  B. 
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or  for  a  month  after  it  becomes  due,  the  lessor  may  distrain  upon  the 
day  after  it  accrues,  as  the  words  are  affirmative,  and  cannot  restrain 
that  which  is  incident  of  common  right  to  every  rent-service. 

31.  If  rent  be  reserved  payable  at  a  place  off  the  land,  with  a 
clause,  that  after  lawful  demand  made  at  such  place,  then  the  lessor 
may  distrain,  a  previous(6)  demand  of  the  rent  must  be  made  at  the  ap- 
pointed place,  in  order  to  warrant  a  distress,  because  the  place  which 
the  law  appoints  for  payment  has  been  altered  by  agreement  of  the 
parties :  and  if  a  landlord  proceed,  by  distress,  for  recovery  of  a  penal 
rent,  or  penalties,  a  previous(/*)  demand  is  requisite ;  for  though,  in 
ordinary  cases,  a  distress  for  rent  includes  a  demand,  because  the  tenant 
ought  to  be  in  attendance  to  pay  his  rent,  when  due,  yet  a  tenant  is  not 
bound  to  be  in  readiness  to  pay  a  penal  rent(^)  before  notice^  as  he 
cannot  be  aware  whether  the  landlord  means  to  insist  on  the  penalty, 
and,  therefore,  in  such  cases,  a  distress  cannot  be  deemed  equivalent 
to  a  demand,  and  an  actual  demand,  infact^  must  be  previously  made. 
It  is  to  be  observed,  however,  that  the  assignee  of  a  leasehold  interest 
is  only  chargeable(A)  with  penalties  incurred  during  his  ownership. 

Where  the  contract  does  not  afford  precise  notice  of.the  time  for 
payment  of  the  rent,  a  demand(t)  must  be  made,  infact^  prior  to  a 
distress :  rent  being  reserved  payable  quarterly,  or  half-quarterly  if 
required,  and  being  received  for  the  first  year  in  quarterly  payments, 
it  was  ruled  that  a  distress  for  a  half-quarter's  rent  could  not  be  sus- 
tained, without  an  express  request. 

32.  Premises  being  let  by  agreement  in  writing  at  a  yearly  rent, 
without  specifying  any  days  of  payment,  the  tenant,  after  the  contract 
had  been  signed,  said  he  would  like  to  pay  his  rent  quarterly ;  several 
quarterly  payments  were  made,  and  the  landlord  having  distrained  for 
a  quarter's  rent,  it  was  ruled,  in  an  action  for  an  illegal  distress(j),  that 
nothing  but  a  new  agreement  between  parties,  operating  as  a  fresh  de- 
mise on  different  terms  of  letting,  could  put  an  end  to  the  original  con- 
tract, and  that,  under  a  written  agreement  stipulating  for  a  yearly 
reservation,  a  distress  for  a  quarter's  rent  could  not  be  sustained. 

33.  Tender  of  the  rent  in  arrear  made  before(A),  or  at  the  time  of 


(e)  Browne  v.  Dunnery,  Hobart,  208, 

2  Ro.  Abr.  426 ;   Rent.  1.  pi.  3 ;  Gilb. 
Rents,  78. 

(/)  Browne  r.  Dunnery,  Hob.  208; 
Lamb  v.  West,  Hutt.  114. 
{p)  Mallam  v.  Arden,  10  Bing.  299; 

3  Moo.  &  Sc.  793. 

(Jk)  Thjnn  v.  Chomley,  Moor.  357; 
Cro.  Eliz.  383;  Gouldsb.  129-186. 


(t)  Mallam  v.  Arden,  10  Bing.  299; 
3  Moo.  &  Sc.  793. 

(t)  Turner  v.  Allday,  Tyrw.  &  Gr. 
819 ;  but  see  Lysaght  v.  Callanan,  Hayes, 
141-152. 

{k)  The  Six  Carpenters'  case,  8  Rep. 
147,  A.;  2  Instit.  107;  Hobbs  v.  Escot, 
2  Sid.  40 ;  and  see  post.  Replevin,  Book 
V.  c.  7,  No.  71. 
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di8training(Q,  renders  the  distress  tortious :  and  tender  before 
pounding  makes(m)  the  detainer,  and  not  the  taking,  wrongful 
detainer  after  impounding(n)  comes  too  late,  and  does  not  mak 
the  taking  or  detaining  unlawful,  the  cause  being  put  to  the  tris 
law,  to  be  there  determined :  in  like  manner,  tender  of  amend 
distraining(o)  makes  a  distress  taken  dam3,ge^Jeasant  unlawf 
when  made  after  distress,  and  before  the  impounding,  the  det 
the  cattle  becomes  unlawful.  Cattle  which  were  distrained  c 
feasanty  being  placed(p)  in  a  private  pound,  until  they  couU 
moved  to  a  public  pound,  it  was  decided  that  tender  of  amends 
the  cattle  remained  in  the  private  pound,  was  made  in  sufficiei 
but  a  tender  after  goods(9)  were  distrained y&r  rent^  and  impou 
the  demised  premises  pursuant  to  the  Statute,  was  held  to  be  \ 

By  the  English  Statute(r),  11  Geo.  II.  c.  19,  it  is  enacted 
a  landlord  shall  distrain  growing  crops  for  rent  in  arrear,  and  tb 
or  his  assigns  shall  pay  or  tender  to  such  landlord,  or  his  knowi 
the  whole  rent  then  in  arrear,  with  the  full  costs  and  charges  at 
such  distress,  at  any  time  before  such  crops  shall  be  ripe,  s 
cured,  or  gathered,  the  distress  shall  thereupon  be  restored 
Irish  Statute(«),  authorizing  the  distress  of  growing  crops  f 
does  not  contain  any  similar  provision,  but  recites,  that  it  is  res 
the  remedies  of  landlords  in  Ireland  should,  in  this  respect,  b 
tensive  as  they  are  in  England ;  it  is  therefore  not  unreasonab 
fer,  that  a  distress  of  growing  crops  made  in  Ireland,  for  rent, 
redeemed  by  tender  of  such  rent,  with  the  costs  and  charges, 
time  before  such  crops  have  been  gathered. 

34.  In  order  to  afford  a  tenant  an  opportunity  of  preventin 
tress  by  tendering  his  rent,  the  landlord  is  not  permitted  to  disi 
rent  during  the  interval  between(^)  sunset  and  sunrise  ;  but  a 
may  be  taken  in  the  night-time(t^),  damage-^^a^a/z^,  for  other^ 


(2)  Fortescue  o.  Jones,  Noy.  22. 

(m)  Evans  v.  Elliott,  6  Nev.  &  M. 
606,  and  the  notes;  5  Ad.  &  Ell.  142; 
Browne  v.  Powell,  4  Bing.  230;  12  Moo. 
454;  Ladd  v.  Thomas,  12  Ad.  &  £11. 
117;  4  P.&Dav.  9;  Vertue  r.  Beasley, 
1  Moo.  &  Rob.  21. 

(n)  Pilkington  v.  Hastings,  Cro.  El. 
813;  5  Rep.  76;  SherifiT  v.  James,  1 
Bing.  341 ;  8  Moo.  234;  Firth  v,  Pur- 
vis, 5  T.  R.  432 ;  Ellis  r.  Taylor,  8  Mees. 
&  W.  415;  Anscombo.  Shore,  1  Campb. 
N.  P.  C.  285 ;  2  Chitty's  Plead.  723,  5th 
edition. 

(o)  Browne  r.  Powell,  4  Bing.  230; 


12  Moo.  454 ;  2  Ro.  Abr.  561, 
G.  pi.  7;   Bro.   Abr.  Replevir 
Fitzh.  Nat.  Br.  69,  G. ;   Year 
Hen.  IV.  fo.  17,  pi.  14. 

(»)  Browne  r.  Powell,  4  Bi 
12  Moo.  454. 
{(f)  Firth  V,  Purvis,  5  T.  R. 
(r)  11  Geo.  II.  c.  19,  s.  9,  E 
(4  56  Geo.  III.  c.  ^y  s.  15, 
(0  Co.  Litt.  142,  A. ;  Year 
Hen.  IV.  fo.  5,  pi.  18  ;  Read  t 
Brownlow,  17G;   Aldenburgh  \ 
6  Carr.  &  P.  212. 
(m)  Co.  Litt.  142,  A. 
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cattle  might  be  gone  before  they  could  be  seized,  being  only  liable  to 
distress  while  in  the  act  of  trespassing.  The  same  principle  which  pro- 
hibits a  distress  for  rent  in  the  night-time,  equally  applies  to  prevent  a 
landlord  from  distraining  for  his  rent(v)  on  Sunday,  because  the  law 
does  not  presume  that  the  tenant  attends  upon  the  land  prepared  to  pay 
his  rent  on  that  day.  A  distress  for  rent  does  not  come  within  the 
strict  meaning(u;)  of  a  proceeding  at  law,  as  the  party  does  not  require 
the  aid  of  a  court  of  justice  for  the  purpose,  and  cannot  be  considered 
as  process  within  the  provisions  of  the  Statute(a7)  <^  for  the  better  ob- 
servation of  the  Lord's  Day."  A  demand  of  rent  made  on  Sunday(y) 
has  been  held  sufficient  to  support  an  ejectment  for  a  forfeiture ;  but  in 
the  absence  of  express  decision  on  the  subject,  the  authority  of  Shep- 
pard,  in  his  Abridgement,  may  be  relied  on,  as  shewing  the  opinion 
entertained  in  his  time,  that  at  common  law  no  such  distress  for  rent 
could  be  sustained. 

35.  By  the  common  law,  a  lessor  had  no  right  to  distrain  for  rent 
reserved  by  lease,  after  the  determination  of  the  demise,  by  which  the 
privity  of  estate  existing  between  the  parties  was  destroyed ;  nor  could 
any  distress  be  lawfully  made  for  rent  falling  due(2;)  on  the  last  day  of 
the  term,  because  such  rent  not  being  payable  until  the  last  moment  of 
the  day,  a  distress  could  not  be  levied  until  after  the  lease  had  expired. 
For  the  purpose  of  obviating  this  inconvenience,  it  was  enacted  by  the 
Irish  Statute(a),  9  Anne,  c.  8,  that  it  shall  be  lawful  for  any  person 
having  any  rent  in  arrear,  or  due  upon  any  lease  for  life,  or  lives,  or 
for  years,  or  at  will,  ended  or  determined,  to  distrain  for  such  arrears, 
after  the  determination  of  such  respective  leases,  in  the  same  manner  as 
they  might  have  done  if  such  leases  had  not  been  ended  or  determined, 
provided  that  such  distress  be  made  within  the  space  of  six  calendar 
months  after  the  determination  of  such  lease,  and  during  the  continu- 
ance of  such  landlord's  title  or  interest,  and  during  the  possession  of  the 
tenant,  or  those(b)  claiming  under  him j  from  whom  such  arrears  became 
due. 

If  the  tenant  die  before  the  term  expires,  and  his  personal  represen- 


(9)  1  Shepp.  Abr.  566,  title,  Distress ; 
Tbb  book  appears  to  have  been  printed 

A.  D.  1675,  prior  to  the  enactment  of  the 
English  Statute  for  the  observance  of  the 
Lord's  Day,  which  was  passed  A.  D. 
1677 ;  &nd  see  Spelman*s  Original  of 
Terms,  76  and  93 ;  Com.  Dig.  Temps. 

B.  3;  Twigg  v.  Potts,  3  Tvrw.  969; 
Lessee  Cowan  v.  Chambers,  Hayes,  546. 

(it)  Hughes  V.  Ring,  1  Jac.  &  W.  392. 


(x)  7  Will.  IIL  c.  17,  Irish;  29  Car. 
IL  c.  7,  English. 

(y)  Lessee  Cowan  v.  Chambers,  Hayes, 
546. 

(z)  Co.  Litt.  47,  B.  and  Hargr.  note 
304. 

(a)  9  Anne,  c.  8,  s.  7,  Irish ;  8  Anne 
c.  14,  88.  6  and  7*  English. 

(6)  The  words,  *'  or  those  claiming  uiu 
der  him,"  are  not  in  the  English  Statute. 
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tatives  enter  into  possession,  and  continue  to  bold  the  premises  after 
the  expiration  of  the  term,  the  landlord  may(c),  within  the  period  pre- 
scribed, distrain  for  arrears  which  accrued,  as  well  before  as  after  the 
tenant's  decease.  So  where  a  tenant,  by  his  landlord's  permission,  re- 
mains in  possession ((/)  of  part  of  a  farm,  after  the  expiration  of  his  te- 
nancy, the  landlord  may  distrain  on  that  part  within  six  months  after 
the  end  of  the  tenancy,  and  it  is  settled(6)  that  the  Statute  is  not  con- 
fined to  a  tortious  holding  over,  or  to  cases  where  the  tenant  remains 
in  possession  of  the  whole  farm.  There  must,  however,  be  a  keeping 
possession  of  some  part  of  the  farm,  to  the  exclusion  of  other  people,  in 
order  to  render  the  Statute  applicable ;  and  the  mere  circumstance  of 
the  tenant  leaving  cattle  on  the  land  after  he  had  quitted,  will  not  be 
sufficient.  The  tenant  of  a  farm  having  remained(y^  for  a  few  days 
after  the  expiration  of  his  lease,  and  after  the  entry  of  the  new  tenant, 
went  away,  leaving  a  cow  and  some  pigs  on  the  land,  without  giving 
any  intimation  of  a  purpose  to  return,  or  to  continue  holding  any  part 
of  the  land :  it  was  decided,  that  the  landlord  was  not  justified  in  dis- 
training the  property  so  left,  for  arrears  of  rent  due  by  the  late  tenant, 
under  the  Statute.  Where  part  of  the  tenant's  corn  remained  in  a  bam 
on  the  demised  premises,  beyond  the  period  of  six  months  after  the  ex- 
piration of  the  lease,  but  within  the  time  allowed  by  the  custom  of  the 
country  for  the  outgoing  tenant  to  get  in  and  dispose  of  his  crop,  it  was 
held(^),  that  the  corn  might  be  distrained  for  rent  due  by  the  outgoing 
tenant,  upon  the  principle,  that  if  by  the  tacit  consent  of  landlord  and 
tenant  the  agreement  between  them  is  extended  beyond  the  time  for 
which  they  originally  contracted,  all  the  rights  and  properties  incident 
to  the  original  tenancy(A)  must  be  continued. 

After  judgement  in  ejectment  for  non-payment  of  rent(t),  the  land- 
lord may,  within  six  months  next  ensuing  the  day  of  the  demise  laid  in 
the  declaration,  distrain  for  the  rent  on  account  of  which  the  ejectment 
had  been  brought,  as  there  is  nothing  in  the  Statute(y)  limiting  the 
particular  mode  by  which  leases  shall  be  determined,  and  such  a  dis- 
tress made  after  judgement  in  ejectment(^'),  is  not  a  waiver  of  the  for- 


(c)  Braithwaite  v,  Cooksey,  1  H.  Blft. 
465. 

(d)  Nuttall  V.  Staunton,  4  B.  &  Cress. 
51;  6  Dowl.  &  Ry.  155,  S.  C. ;  Stam- 
ford V.  Sinclair,  2  Bing.  193  ;  9  Moore, 
376. 

(e)  Nuttall  V.  Staunton,  4  B.  &  Cress, 
by  Ld.  Tenterden,  56 ;  Taylerson  v.  Pe- 
ters, 7  Ad.  &  Ell.  110-114;  2  Nev.  & 
P.  622,  S.  C. 

(/)  Taylerson  v,  Peters,  7  Adol.  & 


Ellis,  1 10 ;  2  Nev.  &  P.  622,  S.  C. 

(g)  Lewis  V,  Harris,  1  H.  Blackst.  7, 
note;  Beavan  v,  Delabay,  1  H.  Bla.  8; 
Boraston  v.  Green,  16  East,  81,  by  Bay- 
ley,  J. 

(A)  Beavan  v.  Delabay,  1  H.  Bla.  8. 

(t)  Dwjer  V.  Peacock,  2  Fox  &  Smitb, 
34. 

(J)  9  Anne,  c.  8,  s.  7,  Irisb ;  8  Anne, 
c.  14j  88.  6  and  7*  Eng. 

(A)  Dwyer  v.  Peacock,  2  Foz&  Smith, 
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feiture  incurred  by  Don-payment  of  rent.  The  landlord,  after  having 
served  a  summons  in  ejectment  for  non-payment  of  rent,  may  distrain 
for  rent  which  had  previously  become  due(/),  without  defeating  his 
prior  proceedings,  provided  it  shall  be  proved  upon  the  trial  of  the 
ejectment,  or  by  affidavit,  in  case  of  judgement  by  default,  that,  after 
giving  credit  for  the  produce  of  the  distress,  an  arrear  of  rent  remains 
due  sufficient  to  support  the  ejectment.  The  pendency  of  an  ejectment 
on  the  title,  brought  for  the  purpose  of  defeating  a  lease  alleged  to  have 
been  made  contrary  to  a  leasing  power,  does  not  deprive  the  reversioner 
of  his  remedy  by  distress(m)  for  rent  reserved  by  the  lease,  either  pre- 
viously due,  or  subsequently  accruing. 

It  was  observed  by  Patteson,J.,  at  Nisi  Prius(n),  that  the  Statute  of 
Anne,  which  allowed  a  distress  after  a  tenancy  had  expired,  applied  only 
to  cases  in  which  the  tenancy  had  been  determined  by  lapse  of  time,  or 
perhaps  by  notice  to  quit,  and  not  to  cases  where  it  had  been  put  an 
end  to  by  the  tenant's  own  wrongful  disclaimer.  The  Statute,  how- 
ever, does  not  contain  any  expression(o)  fixing  the  particular  mode  by 
which  leases  shall  be  determined,  but  on  the  contrary  embraces  all 
leases  for  lives,  for  years,  or  at  will,  ended,  or  determined. 

36.  According  to  the  common  law,  if  the  landlord,  coming  to  dis- 
train for  rent,  see  cattle  on  the  demised  premises,  and  the  tenant,  in 
order  to  prevent  a  distress,  drive  them(p)  off  the  land,  the  landlord 
may  make  fresh  pursuit,  and  distrain  them :  but  if  the  landlord  did  not 
see  the  cattle  on  the  premises,  he  could  not  lawfully  distrain  them, 
though  they  were  driven  away  on  purpose  to  avoid  his  distress.  How- 
ever by  the  Irish  Statute(^),  9  Anne,  c.  8,  enlarged  and  extended  by 
the  Irish  Statute(r),  15  Geo.  II.  c.  8,  it  is  enacted,  that  in  case  any 
tenant,  or  any  person^s)  paying  any  rent^charge^  lessee  for  life  or  lives, 
term  of  years,  at  will,  sufferance,  or  otherwise,  of  any  messuages, 
lands,  tenements,  or  hereditaments,  upon  the  grant,  demise,  or  holding 
whereof,  any  rent  is  or  shall  be  reserved,  due,  or  made  payable,  shall 


34 ;  Hartshome  v.  Watson,  4  Bing.  N. 
C.  178;  5  Scott,  506. 

(Q  Lessee  Burchell  t?.  Hanly,  Batty, 
17,  note;  Cornwalls,  Minors,  1  Hogan, 
147;  and  see  the  note  to  2  Howard's 
Law  Exch.  Pr.  104 ;  Pennant's  case,  3 
Rep.  64. 

(m)  Rogers  r.  Humphreys,  4  Ad.  & 
Ell.  299-315;  5  Nev.  &  M.  511,  S.  C. 

(»)  Doe  dem.  David  ».  Williams,  7 
Carr.  &  P.  322. 

(o)  Dwyer  v.  Peacock,  2  Fox  &  Smith, 
42 ;  Taylerson  v.  Peters,  7  Ad.  &  Ell. 


110,  by  Patteson,  J. ;  2  Nev.  &  P.  622, 
S.C. 

(/>)  Poole  r.  Longuevill,  2  Saund. 
284,  note 2;  Co.  Litt.  161,  A.;  John's 
case.  Year  Book,  44  Edw.  IIL  fo.  20, 
pi.  18. 

{q)  9  Anne,  c.  8,  s.  3,  Irish ;  8  Anne, 
c.  14,  s.  2,  English. 

(r)  15  Geo.  IL  c.  8,  s.  1,  Irish;  11 
Geo.  II.  c.  19,  s.  1,  English. 

(«)  The  words  "  person  paying  any 
rent-charge,"  are  not  in  the  English 
Statute. 
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fraudulently  or  clandestinely  convey  away,  or  carry  oflF  or  from  such 
premises,  his  goods  or  chattels,  to  prevent  the  grantee,  or  grantees  of 
rent-charges,  grantor,  or  grantors  of  fee-farms,  landlords,  or  lessors, 
from  distraining  the  same  for  arrears  of  rent  so  reserved,  due,  or  made 
payable ;  it  shall  be  lawful  for  every  grantee,  or  grantees,  landlord,  or 
lessor,  or  any  person  by  him  for  that  purpose  lawfully  empowered,  within 
the  space  of  twenty  days(^)  next  ensuing  such  conveying  away,  or  car- 
rying off  such  goods  or  chattels,  to  take  and  seize  such  goods  and 
chattels,   wherever  the   same  shall  be  found,  as  a  distress  for  such 
arrears  of  rent,  and  the  same  to  sell,  or  otherwise  dispose  of,  in  such 
manner  as  if  such  goods  and  chattels  had  actually  been  distrained  by 
such  grantee,  lessor,  or  landlord,  in  and  upon  the  premises,  for  such 
arrears  of  rent :  provided  that  no  landlord(ti),  or  lessor,  or  other  person 
entitled  to  such  arrears  of  rent,  shall  take  or  seize  any  such  goods  as  a 
distress  for  the  same,  which  shall  be  sold  bond  fide^  and  for  a  valuable 
consideration,  before  such  seizure  made,  to  any  person  not  privy  to  such 
fraud :  and  that  if  any  such  grantor(t7),  fee-farmer,  tenant,  or  lessee, 
shall  fraudulently  remove  and  convey  away  his  goods  or  chattels,  or  if 
any  person  shall  wilfully  and  knowingly  aid  or  assist  any  such  grantor, 
fee-farmer,  tenant,  or  lessee,  in  such  fraudulent  conveying  away,  or 
carrying  off  of  any  part  of  his  goods  or  chattels,  or  in  concealing  the 
same ;  every  person  so  offending  shall  forfeit  and  pay  to  the  landlord 
or  lessor,  from  whose  estates  such  goods  and  chattels  were  fraudulently 
carried  off,  or  to  the  person  entitled  to  such  rent-charge,  or  fee-farm 
rent,  double  the  value  of  the  goods  by  him  or  them  respectively  carried 
off,  or  concealed,  to  be  recovered  by  action  of  debt  in  any  of  His  Ma- 
jesty's Courts  of  Record  in  Dublin.     And  by  the  fourth  %eQ\xon{w)  it 
is  enacted,  that  where  the  goods  or  chattels  so  fraudulently  carried  off, 
or  concealed,  shall  not  exceed  the  value  of  twenty  pounds(:r),  it  shall 
be  lawful  for  the  grantee,  or  grantees  of  rent-charges,  grantor  of  fee- 
farms,  landlord,  or  lessor,  from  whose  estate  such  goods  or  chattels  were 
removed,  his  or  their  bailiff,  servant,  or  agent,  in  his  or  their  behalf,  to  ex- 
hibit a  complaint  by  civil  bill  against  such  offender  or  offenders,  before(^) 
the  judges  of  the  respective  assizes  to  be  held  for  the  several  counties 
wherein  such  offender  or  offenders  do  reside  respectively,  or  before  the 
justices  at  the  quarter-sessions  to  be  held  for  the  county  of  Dublin,  or  for 

(0  "  Thirty  days"  in  the  English  Sta-  (x)  '•  Fifty  pounds"   in  the  English 

tute.  Statute. 

(ii)  Section  2.  (y)  By  the  English  Statute,  the  reme- 

{v)  Section  3.  dy  given  is  by  summary  proceeding  be- 

(to)  15  Geo.  II.  c.  8,  s.  4,  Irish;  11  fore  two  justices  of  the  peace. 

Geo.  II.  c.  19,  ss.  4,  5,  and  6,  English. 
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nty  of  the  city  of  Dublin,  in  case  the  premises,  from  which  such 
I  is  made,  lie  within  those  districts ;  who,  upon  full  proof  of  the 
and  also  of  the  value  of  the  goods  and  chattels  by  such  tenant, 
or  other  person,  so  fraudulently  carried  off  or  concealed,  shall 
J  and  decree  the  offender  or  offenders  to  pay  double  the  value  of 
ods  and  chattels  to  such  grantee  or  grantees  of  rent-charges, 
of  fee-farms,  landlord,  or  lessor,  his  or  their  bailiff,  servant,  or 
vith  the  like  execution,  and  remedy  by  appeal,  as  in  other  cases 
biU. 

i  preceding  Statute  is  remedial  so  far  as  it  enlarges  the  remedy 
he  landlord  had  against  his  tenant,  but  is  so  far  penal(2r),  that  the 
1  who  seeks  to  visit  a  third  person  with  its  consequences,  must 
le  case  by  strict  proof  within  the  words  of  the  enacting  clause, 
5t  shew  that  such  third  person  assisted  in  the  removal,  or  con- 
it  of  the  goods,  with  the  intent  of  preventing  the  landlord  from 
ing.  The  provisions  of  the  Act  do  not  apply  to  cases  where  the 
*emoves(a)  his  goods  fraudulently  and  clandestinely  before  the 
comes  due ;  nor  is  a  landlord  entitled  to  follow  goods  which 
moved  after  the  tenancy  had  really  ceased(6),  by  reason  of  the 
1  having  conveyed  away  his  reversion.  A  tenant  having  openly, 
;he  face  of  day,  with  his  landlord's  knowledge(c),  removed  his 
without  leaving  sufficient  property  on  the  premises  to  satisfy 
It,  it  was  determined,  that  the  removal  being  fraudulent, 
not  clandestine,  the  landlord  was  justified  in  distraining  the  ef- 
lich  had  been  so  removed,  but  it  must  be  proved  that  sufficient 
(d)  was  not  left  on  the  demised  premises  to  satisfy  the  arrear  of 
Jthough  goods  are  removed  at  night  by  a  tenant  for  the  admitted 
»f  avoiding  a  distress,  yet  the  removal  will  not  be  considered  frau- 
e),  if  the  property  was  carried  away  under  a  belief  that  it  was  not  of 
strainable,  and  was  not  done  with  any  view  of  preventing  a  right- 
'ess.  The  Statute  only  extends  to  the  removal  of  the  goods  of  an 
ate  tenant,  and  not  to  the  removal  of  the  goods  of  an  underte- 
ir  of  a  third  person,  for  the  cattle  of  a  stranger(y*)  may  be  re- 


ister  V,  Brown,  3  D.  &  Ry. 
Carr.  &  P.  121,  S.  C. ;  Brooke 
is,  8  B.  &  Cress.  537 ;  2  Mann. 
(0,  S.  C. 

and  o.  Vaugban,  I  Bing.  N.  C. 
Scott,  670,  S.  C. ;  Watson  v. 
Espin.  N.  P.  C.  15 ;  but  see  Fur- 
Fotherby,  4  Campb.  N.  P.  C. 
)perman  v.  Smith,  4  D.  &  Ry. 


(6)  Ashmore  ».  Hardy,  7  Carr.  &  P. 
501. 

(c)  Opperman  v.  Smith,  4  Dowl.  & 
Ry.  33. 

(d)  Parry  v,  Dmican,  7  Bing.  243 ;  5 
Moo.  &  P.  19;  Moo.  &  Malk.  533. 

(c)  John  V.  Jenkins,  3  Tyrw.  170- 
173;  1  Cro.  &  Mees.  227,  S.  C. 

(/)  Thornton  o.  Adams,  5  M.  &  Selw. 
38 ;  Postman  v.  Hurrell,  6  Carr.&  P.  222. 
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moved  by  the  owner,  after  the  rent  of  the  premises  on  which  they  ha* 
been  placed  has  fallen  due,  for  the  purpose  of  protecting  them  again 
the  landlord's  distress.  The  authority  conferred  on  the  landlord  i 
merely  to  follow  goods  which  belonged  to  the  tenant  at  the  time  of  t] 
removal(^),  and  continued  to  be  his  property  at  the  time  of  theseizur 
and  not  even  those,  if  bond ^de  transferred  to  an  innocent  person,  £ 
value. 

In  an  action  against  a  tenant  for  the  fraudulent  removal  of  'k 
goods,  in  order  to  avoid  a  distress,  it  is  not  necessary  to  shew  his  actm. 
participation  in  the  removal,  if  done  with  his  privity.  In  an  actm 
against  one  Wharton,  for  assisting  a  tenant  in  removing,  and  in  cmz 
cealing  his  cattle  and  goods,  to  hinder  the  landlord  from  distraining-  ^ 
was  held  unnecessary  to  prove  that  the  tenant  himself  took  any  par  -^ 
the  frttud(A),  or  that  the  landlord  had  it  in  contemplation  to  distraa 
provided  he  was  in  fact  entitled  to  distrain  at  the  time  of  thefraudul  -« 
removal ;  and  it  is  considered  a  concealment,  if  cattle  are  withdrik- 
frt>m  the  demised  premises,  and  removed  to  places  in  which  the  la^ 
lord  was  not  likely  to  find  them.  A  creditor  may,  with  his  debt^ 
consent,  take  possession  of  and  remove  the  effects  of  his  debtor  fii — 
demised  premises,  for  the  purpose  of  satisfying  a  bondJide(i)  debt, 
though  the  creditor  was  aware,  at  the  time,  that  his  debtor  was  in  cz 
tressed  circumstances,  and  apprehended  that  the  landlord  would  distra^  : 
but  if  a  tenant  were  to  procure  a  person  to  make  a  pretended  purch^i 
of  his  effects  on  the  premises,  and  the  property  was  removed  under  ^ 
lour  of  such  purchase,  the  landlord  might  seize  the  goods  so  removec 
within  the  prescribed  period,  or  might  recover  their  double  value  froa 
the  pretended  purchaser,  under  the  Statute.  A  plea  justifying  a  dis- 
tress under  this  Statute,  ought  to  shew  how  the  demise  arose(j),  and 
such  a  plea,  stating  the  demise  in  general  terms,  cannot  be  supported 
on  special  demurrer. 

It  is  to  be  observed,  that  where  goods  fraudulently  or  clandestinely 
carried  away,  are  put  into  any  house  or  place  locked  up,  or  otherwist 
secured,  so  as  to  prevent  their  being  distrained,  the  landlord  is  autho 
rized,  by  the  English  Statute(A),  11  Geo.  II.  c.  19,  by  adopting  cer 
tain  proceedings,  to  break  open  such  house  or  place,  and  distrain  th( 
goods,  but  that  the  corresponding(/)  Irish  Statute  does  not  contain  an^ 
similar  enactment. 

(g)  Fletcher  r.  Marillier.  9  Ad.  &  Ell.  (j)  Bowler  t.  Nicholson,  4  P.  &  Dm 

456  ;  1  P.  &  Dav.  364.  S.  C.  16 ;  12  Ad.  &  Ell.  341. 

(A)  Stanley    v.  Wharton,    10   Price,  (k)  11  Geo.  II.  c.  19,  s.  7,  English. 

138;  9  Price,  301-309.  (/)  15  Geo.  II.  c.  8,  Irish. 

(0  Bach  V.  Meats,  5  M.  &  Selw.  200. 
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37.  Every  gale  of  rent  forms  a  distinct  debt,  and  where  several  suc- 
cessive gales  of  rent  become  due,  a  separate  distress  may  be  made  for 
each  gale,  and  the  landlord  is  not  obliged  to  include  the  whole  arrear 
of  rent  in  a  single  distress.  A  person  having  distrmned  and  avowed 
for  a  rent-charge  due  at  Michaelmas,  1659,  afterwards  distrained  and 
avowed  for  another  portion  of  the  same  rent-charge(m),  which  had  pre- 
viously accrued  due  at  Michaelmas,  1658,  and  it  was  ruled,  that  an 
avowry  for  rent  due  at  a  later  day  could  not  be  a  discharge  for  rent 
due  at  a  former  day.  A  landlord  has  not  a  right  to  split  the  rent  due 
for  a  whole  gale^  and  distrain  for  part  at  one  time,  and  afterwards  for 
the  residue,  because(n)  such  several  distresses  for  an  entire  rent  are 
vexatious  and  oppressive :  but  if  a  landlord  distrain  for  one  whole  gale 
of  rent,  and  only  mistake  the  value  of  the  goods  seized,  there  is  no 
reason  why  he  should  not  afterwards  complete  the  execution,  by  ma- 
king a  further  seizure  for  any  deficiency.  By  the  Irish  Statute(o) 
7  Will.  III.  c.  22,  s.  3,  it  is  enacted,  that  where  the  value  of  the 
cattle  distrained  shall  not  be  found  to  be  to  the  value  of  the  arrears 
distrmned  for,  that  the  party  to  whom  such  arrears  were  due,  his  exe- 
cutors or  administrators,  may,  from  time  to  time,  distrain  again  for  the 
residue  of  such  arrears. 

38.  All  cattle  and  moveable  articles  found  upon  demised  premises, 
whether  belonging  to  the  tenant  or  to  any  other  person(p),  are  liable 
to  be  distrained  by  the  landlord  for  his  rent,  but  this  general  rule  is 
subject  to  many  exceptions  and  qualifications. 

Goods  distrained  were  formerly  considered  in  the  nature  of  a  pledge, 
and  such  things  only  were  deemed  liable  to  distress(^),  which  could  be 
removed  and  restored  to  the  tenant  without  injury  to  their  condition : 
fruit,  milk,  and  other  similar  articles  were  exempted  from  distress  on 
account  of  their  perishable  nature,  and  neither  grain  nor  flour  were 
suffered  to  be  taken  out  of  a  sack,  or  other  repository,  nor  hay  to  be 
taken  away  from  a  barn,  because  the  quantity  could  not  be  ascertained, 
nor  was  corn  in  sheaf  deemed  distrainable,  because(r)  the  grain  must 
be  shed  and  scattered  in  the  removal,  unless  it  happened  to  be  found 
io  a  cart,  when  it  might  be  conveyed  away  without  injury.    However, 

(m)  Palmer  v.  Stanage,  I  Lev.  43;  1  (o)  7  Will.  III.  c.  22,  s.  3,  Irish;  17 

Siderf.  44;    Thos.   Raym.  21,    S.  C. ;  Car.  II.  c.  7,  s.  4,  English. 

Fouatain    v.  Gnales,  Comb.  59;  Gam-  (/?)  Jason  r.  Dixon,  1  M.  &  Selw.  601. 

brell  r.  Ld.  Falmouth,  4  Ad.  &  Ell.  73.  Iq)  Gilb.  on  Distress,  by  Hunt,  35 ; 

(»)  Wallis  V.  Saville,   2  Lutw.  532;  Johnson  v.  Falkner,  2  G.  &  Dav.  184; 

and  see  Lord  Mansfield's  observations  in  2  Q.  B.  Rep.  925,  S.  C. 

Hatchins   v.  Chambers,   1  Burr.   589;  (r)  Co  wper  t7.  Pollard,  W.Jones,  197; 

Anon.  Cro.  Eliz.  13,  case  8 ;  Moor.  7»  Co.  Litt.  47,  A. ;  Year  Book,  21  Hen. 

case  26.  VII.  fo.  39,  pi.  55. 

VOL.  II.  D 


760  REMEDIES  mcroENT  TO  TENANCY. 

by  the  Irish  Statute(«)  7  Will.  III.  c.  22,  as.  4,  5,  it  is  enacted,  that  it 
shall  be  lawful  for  any  person  having  rent  arrear  and  due  upon  any 
demise,  lease,  or  contract,  to  seize  and  secure  any  sheaves  or  cocks  of 
com,  or  corn  loose,  or  in  the  straw,  or  hay  lying  or  being  in  any  barn, 
or  granary,  or  upon  any  hovel,  stack,  or  rick,  or  otherwise,  upon  any 
part  of  the  land  charged  with  such  rent,  and  to  lock  up  or  distrain  the 
same  in  the  place  where  the  same  shall  be  found,  for  or  in  the  nature  of  a 
distress,  until  the  same  shall  be  replevied  upon  good  security  to  be  given 
to  the  sheriff;  and  in  case  such  distress  shall  not  be  replevied  or  owned 
within  the  space  of  eight  days(0  next  after  the  taking  thereof,  then  the 
same  to  be  appraised  and  sold  according  to  the  laws  and  customs  of 
this  kingdom :  provided  that  such  corn,  grain,  or  hay  so  distrained,  be 
not  removed  by  the  person  distraining  to  the  damage  of  the  owner 
thereof,  out  of  the  place  where  the  same  shall  be  found  and  seized,  bat 
be  kept  there  as  impounded,  until  the  same  shall  be  replevied  or  sold. 
The  preceding  Act  extends  to  corn  threshed(tt)  or  unthreshed,  and 
it  is  probable  that  the  ancient  rule  of  the  common  law,  with  respect  to 
the  perishable  nature  of  the  goods,  in  cases  of  distress  for  rent,  would 
only  be  deemed(t7)  applicable  to  articles  which  were  liable  to  deteriora* 
tion,  within  the  period  prescribed  by  the  statute  law  for  the  sale  of  dis- 
tresses, and  it  may  be  stated,  as  a  general  proposition(fc;),  that  all  move- 
able chattels  are  distrainable,  whatever  may  have  been  said  in  former 
times,  restraining  a  distress  to  those  things  which  partook  of  the  profits 
of  the  soil. 

39.  It  is  laid  down  by  Lord  Coke(x),  that  dogs,  deer,  and  other 
animals  which  wre/erce  naturce  are  not  distrainable  for  rent,  as  no  person 
can  have  a  valuable  property  in  them,  but  it  is  observed  by(^)  Wil- 
les,  C.  J.,  that  the  nature  of  such  things  is  so  much  altered,  that  the 
reason  given  for  the  rule  fails,  as  it  is  clear  that  a  person  may  have  a 
valuable  property  in  a  dog  :  it  is  now  established(2r),  that  deer  in  an 
enclosed  park  may  be  distrained  for  rent,  and  the  same  principle  ap- 
plies to  any  animals  which  have  been  tamed  or  domesticated,  or  which 
are  confined  and  yield  profit  to  the  owner. 

40.  Things  fixed  to  the  freehold(a),  or  belonging  to  the  realty,  are 

(«)  7  Will.  III.  c.  22,  88.  4,  5,  Irish;  perty,  pi.  20. 

2  Will.  &  M.  Sess.  1,  c.  6,  8.  3,  Eng.  (y)  Davies  v.  Powell,  Willes*  Rax  46. 

(0  Five  day8  in  the  English  Act.  (z)  Sir  W.  Filow*8  case,  Year  Book* 

(u)  Bellasyse  v.  Burbridge,  1  Lutw.  12  Hen.  VIII.  fo.  3 ;  Bro.  Abr.  Pro- 

214.  perty,  pL  44. 

(v)  Bradby  on  Distresses,  148.  (a)  Pitt  v.  Shew,  4  B.  &  Aid.  206; 

(w)  Gorton  v.  Falkner,  4  T.  R.  567,  Simpson  v,  Hartopp,  Willcs,5l2;  Twin 

by  Ld.  Kenyon.  v.  Potts,  3  Tyrw.  969 ;  I  Cro.  M.  &  R. 

(x)  Co.  Litt.  47,  A. ;  Bro.  Abr.  Pro-  89 ;  Darby  v.  Harris,  1  Q.  B.  R^  895; 
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not  distrainable,  and  this  rule  applies  not  only  to  subjects,  which  by 
uuiejcadoD  become  an  inseparable  parcel  of  the  inheritance,  but  to  fix- 
tores  put  up  by  a  tenant  for  purposes  of  trade,  or  of  ornament,  and 
which  he  has  a  right  to  remove  at  any  time  before  the  expiration  of 
Us  term :  not  only  furnaces,  chimney-pieces,'  g^tes,  steam-engines, 
and  fixed  machinery  are  exempted  from  liability  to  distress,  but  matters 
eoBstmctiyely  annexed,  or  belonging  to  the  freehold,  such  as  doors(6), 
windows,  keys,  and  implements  necessary  for  working  such  machines, 
aie  protected  :  and  this  privilege  is  extended  to  a  fixture  detached  for 
the  purpose  of  being  repaired,  for  if  a  mill-stone  be  removed(c),  that  it 
dMrakl  be  picked  and  hammered  for  the  use  of  the  mill,  the  protection 
ii  eontinued.  Upon  the  same  principle(d),  charters  and  muniments 
of  title,  which  are  deemed  parcel  of  the  inheritance,  are  not  liable  to 
distress.  Machinery  erected  in  a  factory,  and  only  secured  by  bolts 
and  screws,  though  capable  of  being  removed  and  replaced  elsewhere 
without  sustaining  injury,  is  not  subject  to  distress(e),  and  even  where 
neh  machinery  is  seized  and  severed  under  an  execution  at  the  suit  of 
I  creditor,  the  landlord  is  not  entitled  to  payment  of  a  year's  rent  out 
of  the  proceeds  of  the  sale,  because  the  object  of  the  Statute(y*)  was 
only  to  compensate  the  landlord  for  the  right  of  distress,  of  which  he 
was  deprived  by  the  execution. 

41.  Growing  crops,  being  deemed  parcel  of  the  inheritance,  were 
lot,  by  the  common  law,  distrainable  for  rent,  but  by  the  Irish  Sta- 
tDte(^)  56  Geo.  III.  c.  88,  it  is  enacted,  that  it  shall  be  lawful  for 
e?ery  lessor  or  landlord,  or  his  steward,  bailiff,  receiver,  or  other  per- 
son empowered  by  him,  to  take  and  seize  as  a  distress  for  arrears  of 
rent,  all  sorts  of  com  and  grass,  hops,  roots,  fruit,  pulse,  or  other  pro- 
dnet  whatsoever,  which  shall  be  growing  on  any  part  of  the  estate  so 
demised  or  holden,  as  a  distress  for  arrears  of  rent ;  and  the  same  to 
cot,  gather,  make,  cure,  carry  and  lay  up,  when  ripe^  in  the  barns,  or 
other  place  on  the  premises  so  demised  or  holden  ;  and  in  case  there 
shall  be  no  bam  or  proper  place  on  the  premises  so  demised  or  holden, 
then  in  any  other  bams  or  proper  place  which  such  lessor  or  landlord 
shaU  hire,  or  otherwise  procure  for  that  purpose,  and  as  near  as  may 

IG.  &Dav.  234;  Dalton  v.  Whittem,  (e)  Amos  &Ferr,  259;  and  see  Duck 

1 6.  &  Dat.  260.  V.  BraddvU  M*Clell.  217 ;  13  Price,  455, 

{f)  Bro.  Abr.  Distresse,  pi.  29.  S.  C. ;  Darby  v,  Harris,  1  Q.  B.  Rep. 

{e)  Wrstow's  case.   Year   Book,   14  695 ;  1  G.  &  Dav.  234. 

BoL  yril.   fo.   25,  pi.  6;    Gorton  v.  (/)  9  Anne,  c.  8,  s.  1,  Irish;  8  Anne, 

FaDmer,  4  T.  R.  566.  c.  14,  s.  1,  Eng. 

(iOBro.Aln*.  Distresse, pi. 29;  Brown-  {g)  56  Geo.  III.  c.  88,  s.  15,  Irish  s 

kv,  laa  11  Geo.  II.  c.  19,  s.  8,  English. 
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be  to  the  premises,  and  dispose  of  tbe  same  towards  satisfaction  of  tt 
rent  for  which  such  distress  shall  have  been  taken,  and  of  the  charg-^ 
of  such  distress  and  sale,  in  tbe  same  manner  as  any  other  goods  an^ 
chattels  distrained  for  non-payment  of  rent. 

This  Statute  does  not  extend  to  trees,  shrubs,  or  plants  growing  io 
nursery  ground(A),  because  the  word  ^*  product"  is  confined  to  8uc& 
matters  as  are  capable  of  ripening,  and  of  being  cut,  gathered,  and 
made  up  when  ripe.     Standing  com,  growing  potatoes,  or  other  crops 
distrained  for  rent(t)  cannot  be  sold,  until  after  they  become  ripe,  and 
have  been  severed  or  gathered,  and  must  afterwards  be  put  up  in  banu, 
or  other  proper  places  on  the  demised  premises,  or  if  there  be  no  such 
proper  place,  then  they  may  be  removed  to  such  bam  as  the  landlord 
can  conveniently  procure,  and  situated  as  near  to  the  demised  premises 
as  circumstances  will  permit.     Growing  crops  seized  by  the  sheriff 
under  an  execution^  may  be  immediately  sold,  before  they  are  ripe  or 
have  attained  maturity,  and  after  such  sale  cannot  be  distrained  for 
rent  accruing  due  to  the  landlord(y)  subsequently  to  the  sale  by  the 
sheriff,  unless  the  purchaser  suffer  them  to  remain  on  the  ground  for  a 
longer  time(A)  than  is  necessary  for  their  proper  growth  and  manage- 
ment :  but  the  sheriff  is  answerable  to  the  landlord  for  any  sum  not 
exceeding  one  year's  rent,  due  out  of  the  premises  at  the  time  of  the 
seizure.     Where  a  tenant,  upon  the  expiration  of  his  lease,  is  entitled 
to  emblements  or  growing  crops,  which  are  suffered  to  remain  on  the 
lands  for  purposes  of  husbandry,  they  are  not  liable(/)  to  be  distrained 
for  rent  due  by  the  succeeding  tenant,  as  the  outgoing  tenant  is  allo^^ 
a  reasonable  time  to  save  his  crops,  which  privilege  would  be  unav^* 
ing,  if  they  were  liable  to  distress  for  rent  becoming  due  from  ati  ^^ 
coming  tenant. 

The  Statute  authorizing  the  distress  and  sale  of  growing  cr^P*' 
does  not  confer  any  such  right  on  the  grantee  of  a  rent-charge :  ^^^ 
grantee  of  a  rent-charge  being  empowered  to  detain(9n),  manage,  ^^^ 
and  dispose  of  any  distress  made  for  such  rent-charge,  in  the  same  i0^^ 
ner,  in  all  respects,  as  distresses  for  rent  reserved  upon  leases  for  y^^ 


(h)  darker.  Gaskarth,  8  Taunt.  431;  (k)  Parslow  v.  Cripps,  1  Com.    ^^^i 

2  Moore,   491  ;    Clarke   v.  Calvert,  8  204.                                                             , 

Taunt.  754 ;  3  Moo.  114.  (0  Eaton  r.  Southby,  Willes,  131—  r^ 

(i)  Owen  p.  Legh,  3  B.  &  Aid.  470;  (m)  Miller  v.  Green,  in  Error,  8  ^  ^f 

Proudlove  t;.  Twemlow,  3  Tyrw.  260;  92-107  ;  1  Moo.  &  So.  199;  2  Tyr^^' 

1  Cro.  &  M.  326,  S.  C.  2  Cro.  &  Jerv.  143,  S.  C. ;  and  see  J  odd- 

0*)  Peacock  t?.  Purvis,  2  Brod.  &  B.  son  o.  Falkner,  2  G.  &  Dav.  1 84 ;  ^  «- 

362;  5   Moo.   79;    Wright  r.  Dewes,  1  B.  Rep.  925,  S.  C. 
Ad.  &  Ell.  641 ;  3  Nev.  &  M.  790. 
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ich  annuity  was  a  rent  reserved  upon  a  lease  for  years,  it  was 
d  in  the  Exchequer  Chamber,  that  these  words  were  fully 
Y  holding  them  to  grant  the  powers  given  to  landlords  under 
sh  Statute(n)  2  Will.  &  Mary,  c.  5,  without  extending 
le  new  subject  of  distress  granted  by  the  English  Statute(o) 
I.  c.  19,  as  such  power  ought  to  be  construed  strictly,  and 
cially  where  it  was  sought  to  bring  within  its  operation  the 
rops  of  a  stranger  to  the  deed :  but  the  grantee  of  a  rent- 
,  with  a  similar  clause  of  distress,  has  a  right,  under  the  Irish 
f,  to  distrain  and  sell  oats  and  hay  in  stacks  or  trusses,  in  the 
oer  as  a  landlord  may  proceed  for  recovery  of  his  rent.  A 
dll  be  answerable  in  damages,  if  he  distrain  an  unreasonable 
)  or  extent  of  growing  crops,  either  alone  or  jointly  with 
^erty,  for  though  such  crops  may  not,  at  the  time  of  seizure, 
;ale,  yet  the  tenant  may  be  exposed  to  inconvenience  and  in- 
ding  sureties  to  join  in  a  replevin  bond,  or  by  being  deprived 
ilnion  over  his  property. 

oods  delivered  to  a  person (^)  carrying  on  trade  or  business, 
rpose  of  being  wrought,  manufactured,  worked  up,  or  ma- 
he  course  of  such  employment,  or  to  a  carrier  for  hire,  are 
from  distress :  yarn(^)  sent  to  a  weaver,  or  cloth  to  a  tailor, 
o  a  bookbinder,  or  goods(t<)  delivered  to  tradesmen,  artifi- 
arriers(M?),  factors(x),  wharfingers,  auctioneers(^),  carcass- 
or  warehouse-keeper8(z),  in  the  way  of  their  respective  trades, 
)ted  from  liability  to  distress :  so  corn  sent  to  a  mill  to  be 
r  to  a  market  for  sale,  or  a  horse  standing  in  a  smith's  forge 
I,  or  sent  with  corn  to  market,  and  put  up(a)  for  a  time  in  a 
•use,  or  a  horse  carrying  corn  to  a  mill,  and  remaining  at  the 
while  the  corn  is  being  ground,  are  not  liable  to  distress ; 


ill.  &  Mary,  c.  5,  Eng.  ;  25 
13,  8.  5,  Irish. 

eo.  II.  c.  19,  Eng. ;  56  Geo. 
(.  15,  Irish. 

ison  V,  Falkner,  2  G.  &  Dav. 
B.  Rep.  925,  S.  C. 
eo.  II.  c.  13,  s.  5,  Irish  ;  2 
r}',  Sess.  1 ,  c.  5,  s.  3,  Eng. 
3t  V,  Birtles,  I  Mees.  &   W. 
.  &  Gr.  729. 

son  V,  Hartopp,  Willes,  512; 
.  Hurst,  1  Salk.  250;  Brown 
AcL  &  Ell.  138;  4  Nev.  & 
uspratt  V.  Gregory,  in  Error, 
kV.  677  ;  Tyrw.  &  Gr.  1086. 
Htt.  47,  A. ;  1  Ro.  Abr.  068 ; 


Distress,  J.  pi.  11. 

(i£)  Muspratt  t;.  Gregory,  3  Mees.  & 
W.  680. 

(tj)  Gilman  v.  Elton,  3  Br.  &  B.  75 ; 
6  Moo.  243. 

{w)  Thompson  v,  Mashiter,  1  Bing. 
283 ;  8  Moore,  254. 

(jt)  Adams  v.  Grane,  3  Tyrw.  326 ; 
1  Cro.  &  M.  380. 

(y)  Brown  v.  Shevil,  2  Ad.  &  Ell. 
138 ;  4  Nev.  &  M.  277. 

(s)  Matthias  r.  Mesnard,  2  Carr.  & 
P.  353. 

(tf)  Read  v,  Burley,  Cro.  El.  549- 
596 ;  Noy.  68. 
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and  upon  the  same  principle,  where  wool  was  sent  to  be  spun,  an( 
owner  having  taken  his  horse  to  bring  back  the  yarn,  he  and  the 
ner,  by  leave  of  a  neighbour,  who  had  a  beam  and  scales  in  his  h< 
went  there  to  weigh  the  yam,  and  while  employed  in  doing  so 
landlord  of  the  house(6)  distrained  the  horse  and  the  yarn  for  his 
and  it  was  ruled,  that  the  goods  being  under  the  personal(c)  care  < 
owner,  were  privileged  from  distress,  and  the  horse,  as  being  accei 
to  the  goods. 

It  was  formerly  held,  that  cattle  on  their  way  to  Smithfield- 
ket,  in  London,  for  the  purpose  of  being  sold  there,  which  were  p 
graze,  for  the  night  immediately  preceding  the  market-day,  in  a  c 
by  leave  of  the  tenant  and  with  the  landlord's  consent,  might  be 
tnuned(£0  for  rent  due  to  the  landlord ;  but  the  owner  of  the  cattle 
afterwards  relieved  in  Equity,  in  consequence  of  the  fraud  and  ^i^ 
of  the  landlord(6),  who  had  given  his  consent  that  the  cattle  shoul 
main  on  the  pasture  during  the  night,  and  he  was  ordered  to  pa 
costs  both  at  law  and  in  Equity.  However,  it  has  been  ezpressl) 
cided,  that  cattle  on  their  way  to  Smithfield-market,  in  Dublin,  fo 
purpose  of  sale,  which  were  put  to  graze(y)  for  the  night  next 
ceding  the  market-day,  were  privileged  from  distress  at  the  suit  o: 
landlord,  for  rent-service  due  to  him  out  of  the  pasturage.  So  c 
put  to  graze  by  leave  of  the  occupier,  for  a  single  night,  on  their 
to  a  fair(^),  are  protected  against  the  landlord's  distress  for  rent  di 
him  out  of  the  close. 

43.  The  exemption  from  distress  for  rent  is  only  allowed  foi 
benefit  of  the  person's  trade  to  whom  the  goods  are  sent,  and  noi 
the  benefit  of  the  trade  carried  on  by  the  owner  of  the  property  : 
upon  this  ground  it  was  ruled(A)  that  brewers'  casks,  containing 
sent  by  the  brewer  to  a  public-house,  and  left  there  until  the  beer 
consumed,  were  liable  to  be  distrained  for  the  rent  of  the  house, 
terials  supplied  by  a  manufacturer  to  a  weaver,  to  be  worked  up  by 
at  his  own  residence,  are  privileged  from  distress  for  rent  due  b) 
workman  to  his  landlord;  but  a  frame,  or  other  maehincry(i),  deli\ 


(6)  Read  v.  Burley,  Cro.  Eliz.  549- 
596;  Noy.  68,  S.C.  ' 

(f)  Muspratt  v.  Gregory,  1  Mees.  & 
W.  650 ;  Tyrw.  &  Gr.  1 105,  by  BoUand, 
Baron,  and  1095,  by  Parke,  Baron. 

(rf)  Fowkes  V.  Joyce,  3  Lev.  260 ;  2 
Lutw.  1 161 ;  2  Ventr.  50 ;  and  see  Hors- 
ford  V.  Webster,  1  Cro.  M.  &  Rose. 
696 ;  5  Tyrw.  409,  S.  C. 

(e)  Fowkes  v.  Joyce,  Free,  in  Chan. 
7 ;  2  Vem.  129,  S.  C. 


(/)  Nugent  V.  Kirwan,  I  Jebb  I 
97  ;  Poole  v.  Longuevill,  2  Saund. 
note  7 ;  Muspratt  v,  Gregory,  1  ] 
&  W.  638,  by  Parke,  Baron. 

(g)  Tate  r.  Gleed,  3  Bla.  Com 
note  4,  by  Christian. 

(A)  Joule  V,  Jackson,  6  Mees.  I 
450,  overruling  a  contrary  dictu 
Gisbourn  v.  Hurst,  1  Salk.  250. 

(i*)  Wood  r.  Clarke,  1  Cro.  &  J. 
1  Tyrw.  315,  S.  C. ;  Gorton  v.  Fal 
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Py  die  manufacturer,  together  with  the  materials,  to  be  employed  in 
^e  reaver's  house  in  working  up  such  materials,  is  not  included  in  the 
privilege,  unless  there  be  sufficient  distress  on  the  premises  to  discharge 
the  rent,  exclusively  of  such  implement  of  trade.  Lord  Lyndhurst 
ob«enre8(7),  that  the  material  to  be  worked  upon  is  privileged,  that  the 
conveyance  by  which  it  is  carried  to  and  from  the  place  of  manufacture 
is  privileged ;  that  it  is  privileged  in  the  hands  of  a  carrier,  whilst  he 
is  carrying  it ;  in  the  hands  of  a  factor  to  whom  it  is  consigned ;  and  in 
the  hands  and  warehouse  of  a  wharfinger  where  it  is  lodged  and  depo- 
mted ;  but  that  no  such  privilege  extends  to  the  machinery  of  the  em- 
ployer, by  which  the  material  is  to  be  worked  up,  and  that  it  is  not 
necessary  for  the  protection  of  trade  such  privilege  should  exist. 

Where  premises  were  used  for  the  manufacture  of  salt,  which  was 
carried  away  in  boats  belonging  to  the  purchasers,  conducted,  for  the 
purpose  of  receiving  the  load,  along  a  canal  made  on  the  premises  com- 
municating  with  a  public  navigation,  it  was  adjudged(A)  that  the  boat 
»f  an  alkali-manufacturer,  lying  in  the  canal  for  the  purpose  of  carrying 
iway  salt  to  be  used  in  the  production  of  the  alkali,  was  not  privileged 
Tom  distress  for  arrears  of  a  rent-charge(/),  granted  by  the  owner  of  the 
salt-works  and  the  maker  and  vendor  of  the  salt,  out  of  the  lands  on 
•rhtch  such  salt  works  were  erected,  because  the  boat  never  was  deli- 
vered to  the  person  exercising  the  business,  and  was  not  placed  under 
his  charge,  or  in  his  custody,  but  was  left  by  the  owner  for  his  own 
convenience,  in  the  place  where  it  was  distrained. 

44.  The  carriages,  or  other  property  of  a  guest  at  a  public  inn  are 
exempted  from  liability  to  distress,  upon  principles(m)  of  public  con- 
venience ;  but  where  a  private  chariot,  standing(ii)  at  a  livery-stable, 
las  distrained  for  rent,  the  Court  of  King's  Bench  ruled  it  was  not 
protected,  because  its  standing  formed  part  of  the  profits  of  the  pre- 
tties, and  because  the  carriage  was  staying  there(o)  peimanently,  and 
io  occupied  the  premises  out  of  which  the  rent  was  payable.  A  tenant 
possessed  of  a  stable,  in  consideration  of  a  guinea,  allowed  an  inn-keeper 
to  make  use  of  it  during  the  race  week :  a  race-horse  was  brought  by 


4T.R.  565 ;  and  see  Fenton  v.  Logan, 
9  Bing.  676 ;  3  Moo.  &  Sc.  82,  S.  C. ; 
Gibwo  V.  IresoD,  3  Q.  B.  Rep.  39. 

(i)  Wood  ».  Clarke,  1  Cro.  &  J.  498. 

(I)  Miupratt  V,  Gregory,  1  Mees.  & 
W.  633;  Tjrw.  &  Gr.  1086;  and  same 
cue  in  Error,  3  Mees.  &  W.  677- 

it)  Saffery  r.  Elgood,  1  Ad.  &  £11. 
191 ;  S  Nev.  &  M.  346 ;  Kimp  r.  Cm- 
vsi,  2  Lutw.  1673. 


(m)  Robinson  v,  Walter,  3  Bolstrode, 
269;  and  see  Skipwith's  case,  1  Bulst. 
170;  Year  Book,  22  Edw.  IV.  fo.  49, 
plac.  15,  par  Brian,  Ch.  J. 

(w)  Francis  v.  Wyatt,  3  Burr.  1499; 
1  W.  Bla.  483,  S.  C. ;  Robinson  v.  Wal- 
ter, 3  Bulst.  269;  Gilb.  by  Hunt,  40. 

(p)  See  Adams  v,  Grane,  1  Cro.  &  M. 
381,  by  Bay  ley.  Baron;  and  Brown  v. 
Shevil,  4  Ncv.  &  M.  283,  by  Patteson,  J. 
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the  owner  to  the  inn,  and  was  placed  by  the  inn-keeper  in  the  stable 
which  he  had  hired,  and  which  was  distant  half-a-mile  from  the  inn  :  it 
was  ruled(j9)  that  the  privilege  of  the  inn  did  not  extend  to  the  stable, 
and  that  the  race-horse  was  distrsdnable  for  rent  due  out  of  the  stable  to 
the  chief-landlord.  If  a  lodger  leave  his  furniture  in  a  public  lodging- 
house  ;  or  if  a  farmer,  having  brought  malt  to  a  brewer,  leave  his  cart 
in  the  yard(^),  intending  to  bring  back  grains  or  beer  when  ready  to  be 
loaded,  such  things  are  not  exempted  from  liability  to  distress :  and  if 
horses  or  cattle,  the  property  of  a  third  person(r),  are  sent  by  their 
owner  to  graze  or  agist  upon  a  farm,  at  a  certain  price,  they  may  be 
distrained  by  the  landlord  for  his  rent,  and  the  owner  is  left  to  his  re- 
medy against  the  farmer ;  but  though  the  agistment-money  be  unpaid, 
the  farmer(«)  has  no  right  to  distrain  such  cattle  for  the  money. 

If  a  stranger's  cattle,  by  default(^)  of  their  owner,  or  by  breaking 
fences  then  in  a  state  of  repair,  escape  into  a  tenant's  farm,  they  are 
immediately  distrainable  for  rent  due  out  of  the  farm,  without  being 
levant  and  couchant ;  but  if  the  cattle  escape,  through  the  default  of 
the  tenant  in  not  maintaining  a  sufficient  fence,  they  cannot  be  dis- 
trained  by  the  landlord  for  rent-service  until  they  have  been  levant 
and  couchanty  nor  even  afterwards,  for  rent  reserved  by  lease,  unless 
the  owner  of  the  cattle,  after  notice(ti),  neglect  to  remove  them ;  but 
the  lord  of  the  fee,  or  grantee  of  a  rent-charge,  who  have  nothing  to  do 
with  the  fences,  may,  in  such  cases,  distrain  the  cattle,  after  they  have 
been  levant  and  couchant^  though  no  notice  be  given  to  the  owner ; 
such  notice  being  only  required  where  there  has  been  default. 

45.  A  broker  who  enters  under  an  ordinary  distress- warrant,  and 
takes  goods  on  the  premises,  which  are  privileged  from  distress  by  law, 
has  no  right  to  look  for  an  indemnity  to  his  employer,  for,  in  most 
cases,  the  broker  has  a  better  opportunity  of  informing  himself  as  to 
any  exemption  from  liability  to  distress,  which  may  belong  to  goods 
found  upon  the  premises,  than  the  landlord  or  his  agent  possibly  can 
have :  however,  where  a  landlord's  attorney  employed  a  broker  to  dis- 
train for  rent  due  to  his  client,  and  a  distress  being  made,  some  of  the 
goods  were  claimed  by  the  owners  as  being  privileged,  when  the  broker 
required  and  obtained  an  indemnity  from  his  employer :  the  owners  of 

(p)  Crozier  r.  Tomkinson.  2  Ld.  Ke-  (0  Hargr.  note  301,  to  Co.  Litt.  47, 

nyon,  439;  Barnes,  472;  3  Burr.  1500,  B. ;  Poole  v,  Longuevill,  2  Saund.  290, 

cited.  note  7  ;  Kimp  v,  Cruwes,  2  Lutw.  1580 ; 

{q)  Muspratt  r.  Gregory,  3  Mees.  &  Reynolds   v,   Oakley,    1   Brownl.    170 ; 

W.  681,  by  Ld.  Denman,  Ch.  J.  Hob.  165. 

(r)  I  Ro.  Abr.  669,  Distresse,  pi.  23.  (u)  See  Gill  v.  Gawin,  2  Ro.  Rep.  124. 

(s)  Bro.  Abr.  Distresse,  plac.  67. 
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3d  goods  having  recovered(t;)  compensation,  it  was  decided 
*ty  who  gave  the  indemnity  was  bound  to  make  good  the 
he  broker  had  sustained. 

icles  in  actual  use  are  also  privileged  from  distress,  such  as 
upon  which  a  person  is  riding,  the  cIothes(a:)  which  he  is 
the  hatchet(y),  or  utensils  of  trade,  with  which  he  is 
d  such  exemptions(z)  are  allowed,  not  merely  for  the  con- 
trade,  but  for  the  preservation  of  peace.  Upon  the  same 
loom,  or  stocking-frame(a),  when  in  actual  use  by  a  weaver, 
2t  to  distress,  but  may  be  distrained,  unless  employed  in  ac- 
where  no  other  sufficient  distress  is  to  be  found  on  the  pre- 
it  has  been  ruled,  that  clothes  which  a  tenant  and  his  family 
t  daily(&)  habit  of  wearing  might  be  distrained  for  rent, 
imily  were  in  bed,  not  being  then  in  actual  use. 
in  actual  use  are  not  only  privileged  from  distress  for  rent, 
stress  damage  ^o^an^  A  horse  which  a  person  is  riding  is 
o  distress,  while  trespassing(c)  on  a  field  of  corn,  for  the 
id  though,  at  one  time,  it  was  held(d)  that  horses  drawing 
with  corn,  and  under  the  care  of  a  carter,  might  be  dis- 
sent, and  for  that  purpose  might  be  removed  from  the  cart, 
ttled  that  horses(e)  harnessed  to  a  cart  or  carriage,  under 
a  driver,  and  in  actual  use,  are  not  subject  to  distress  for 
adige  feasant, 

or  nets  cannot  be  distrained  damage  feasant  in  a  warren, 
e  hands(y*)  of  a  person  using  them ;  but  in  an  action  of 
seizing  a  dog,  where  the  defendant  pleaded  that  the  dog 
led  damage y^a^aif^,  a  demurrer  was  allowed  to  the  replica- 
alleged  that,  at  the  time  of  the  caption,  the  dog  was  in  the 
;ssion(^)  of  H.  B.,  then  being  the  plaintiff's  servant,  and  was 
used  by  such  servant,  and  under  his  personal  care,  because 


p.  Grane,  5  Bing.  N.  C.  N.  P.  C.  36 ;  1  Espin.  N.  P.  C.  206. 

620,  where  the  form  of  the  (c)  Fitzh.  Abr.  Avowrie,  pi.  199;  I 

given.  Ro.  Abr.  664,  Distress,  A.  pi.  4 ;  Harg. 

V.  Robinson,  6  T.  R.  138;  note  293  to  Co.  Litt.  47,  A. 

>93  to  Co.  Litt.  47,  A.  (d)  Welch  r.  Bell,  2  Keb.  529-595 ; 

ntess  Bindon's  case,  Moor,  1  Ventr.  36 ;  1  Siderf.  422-440. 

(e)  Field    v.  A  dames,  4  P.  &  Dav. 

tt.  47,  A.;   BradbyonDis-  504;  12  Ad.  &  £11.  644,  S.C;  Brad- 

by,  Distr.  143. 

I  r.  Falkner,  4  T.  R.  567.  (/)  Fitzh.  Abr.  Avowrie,  pi.  182;  1 

>n  r.  Hartopp,  Willes,  512.  Ro.  Abr.  664;  Distresses  A.  pi.  2. 

r.  Caldwell,  1  Espin.  N.P.  (g)  Bunchv.  KenningtOD,  4  r.&Dav. 

Baynes  v.  Smith,  Peake's  509 ;  1  Q.  B.  Rep.  679,  S.  C. 
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a  dog  may  be  in  use,  when  hunting  game  at  a  distance  from  its  master, 
and  out  of  his  sight. 

47.  By  the  common  kw(A)9  beasts  of  the  plough,  sheep,  imple- 
ments(t)  of  husbandry,  uten8ils(y)  of  trade,  and  other  things  necessary 
for  the  cultivation  of  land,  or  for  the  support  of  the  iarmer,  were  pri- 
yileged(A)  from  distress  for  rent,  though  not  in  actual  use,  while  other 
property  was  to  be  found  sufficient  to  answer  the  landlord's  demand  : 
and  it  was  expressly  declared  by  Statute(/)9  ^1  Hen.  III.  stat.  4,  that 
no  mum  shall  be  distrained  by  his  beasts,  that  gain  his  land,  nor  by  his 
sheep,  while  other  sufficient  distress  can  be  found,  unless  damage yki^ 
sunt.  Where  beasts  of  the  plough  and  other  goods  were  distrained, 
and  it  appeared  by  the  result  of  the  sale,  that  the  property  distrained, 
exclusively  of  the  beasts  of  the  plough(m),  would  have  been  sufficient 
to  discharge  the  rent  in  arrear,  the  Court  held  that  an  action  for  an  il- 
legni  distress  could  not  be  sustained,  as  there  were  reasonable  grounds 
for  believing,  at  the  time  of  making  the  caption,  that,  without  taking 
the  beasts  of  the  plough,  the  other  goods  would  not  have  produced 
enough  to  satisfy  the  rent  in  arrear.  A  landlord  is  not  liable  to  an  ac- 
tion for  an  illegal  distress,  in  taking  and  selling  beasts  of  the  plough, 
though  there  was  other  sufficient  distress  on  the  premises,  if  such  other 
distress  included  growing-crop8(n),  and  the  distrainable  property,  ex- 
clusively of  such  growing-crops,  would  have  been  insufficient,  because 
the  landlord  has  a  right  to  resort  to  such  subjects  of  distress  as  are  im- 
mediately available,  and  he  is  not  obliged  to  take  those  which  cannot 
be  rendered  productive  until  a  future  period. 

48.  It  is  a  general  rule(o),  that  cattle  or  goods  in  the  custody 
of  the  law  are  not  distrainable  for  rent,  as  it  would  produce  great 
inconvenience  and  confusion,  if  goods  actually  under  distress  or 
execution  were  liable  to  any  other  legal  distress;  for  although  a 
distress  is  merely  the  act  of  the  party,  without  any  previous  legal 
authority,  yet  as  the  person,  whose  goods  are  distrained,  may  try  the 
right  by  replevin,  such  chattels,  while  they  continue  under  distress,  are 


(A)  2  Inst.  132;  Dawson  v.  Alford,  3 
Djer,  312,  A. 

(i)  Fenton  r.  Logan,  9  Bing.  676 ;  3 
Moo.  &  Sc.  82. 

(J)  Roberts  v,  Jackson,  Peake's  Add'. 
Ca.  36. 

(k)  Simpson  v.  Hartopp,  Willes,  512; 
Gorton  v.  Falkner,  4  T.  R.  565;  Wood 
r.  Clarke,  1  Cro.  &  Jerv.  484 ;  1  Tyrw. 
315,  S.  C. 


(0  51  Hen.  III.  st.  4,  Eng.  &  JriKli ; 
28  Edw.  1.  c.  12,  articuii  aupfir  cfiartwt. 

{in)  Jenuer  ».  Yoll&nd,  6  Price,  3. 

(w;  Piggott  V.  liirtles,  I  Mees.  &  W. 
441;  Tyrw.  &  Gr.  721);  Lessee  War- 
rington c.  Hodgens,  Batty,  330,  in  the 
nute. 

ip)  Whitley  v.  Roberta,  M'Clell.  &  Y. 
107;  The  King  t>.  Cotton,  2  Vez.  S. 
288;  Parker's  Rep.  113. 
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deemed  to  be  in  custody  of  the  law.  If  an  intermediate  tenant  distrain 
the  goods  of  his  undertenant(p)  for  rent,  while  such  distress  continues, 
tbe  chief-landlord  cannot  take  the  same  goods  for  his  rent,  which  have 
already  been  placed  in  custody  of  the  law.  In  like  manner,  neither 
goods  seized  on  demised  premises,  under  an  execution,  extent,  or  other 
legal  proce9s(9),  nor  even  cattle  distrained  damage y^a«an^(r)  are  liable 
to  distress  for  rent ;  and  it  is  to  be  observed  that  growing  crops,  or  other 
dnttels  seized  on  demised  premises,  and  sold  bond  fide  under  execu- 
tiaB(«),  or  distress,  are  not  again  liable  to  seizure  for  rent,  or  by  legal 
pooess,  until  the  purchaser,  under  such  execution,  or  distress,  has  been 
allowed  reasonable  time  for  their  removal  from  the  premises.  However, 
goods  distrained  for  rent  may  be  seized  under  an  extent  for  a  debt  due 
to  the  Crown(^),  at  any  time  before  the  property  has  been  changed  by 
actual  sale,  but  are  not  liable  to  be  taken  in  execution(ti),  at  the  suit 
of  a  private  person.  Goods  restored  to  a  tenant  by  replevin,  are  not 
considered  in  l^;al  custody,  and  may  be  distrained,  pending  the  reple- 
vin 8uit(i;)  for  rent  which  accrued  due  subsequently  to  the  original 
caption. 

49.  Prior  to  the  Irish  Bankrupt  Act(u;),  the  goods  of  a  bankrupt 
tenant  continued  liable  to  the  landlord's  distress  for  rent,  even  after  the 
afl6ignment(x)  by  the  commissioners,  and  while  the  assignee  remained  in 
possession,  in  the  same  manner  as  if  no  bankruptcy(y)  had  taken  place. 
By  the  Irish  Statute(2:)  6  &  7  Will.  IV.  c.  14,  it  is  enacted,  that  no 
distress  for  rent  made  and  levied  after  an  act  of  bankruptcy,  upon  the 
goods  or  effects  of  any  bankrupt  (whether  before  or  after  issuing  the 
commission)  shall  be  available  for  more  than  one  year's  rent  accrued 
prior  to  the  date  of  the  commission,  but  the  landlord  or  party  to  whom 
the  rent  shall  be  due,  shall  be  allowed  to  come  in  as  a  creditor  under 
the  commission  for  the  overplus  of  rent  due,  and  for  which  the  distress 
ihalinot  be  available :  and  if  the  assignees(a)  accept  any  lease  or  agree- 
ment for  a  lease  belonging  to  the  bankrupt,  he  is  discharged  from  lia- 
bility for  rent  accruing  due  after  the  date  of  the  commission :  and  if 


(p)  Bro.  Abr.  Distresse,  pi.  74. 

(9)  Monk*8  case,  1  VeDtr.  121. 

(f)  Co.  Litt,  47,  A. ;  Gilb.  by  Hunt, 
50. 

(i)  Peacock  r.  Purvis,  2  Bro.  &  B. 
362;  5  Moore,  79;  Wright  r.  Dewes,  1 
Ad.  &  Ell.  641 ;  3  Nov.  &  M.  790. 

(0  The  Kinff  v.  Cotton,  2  Vez.  Sen. 
288. 

(«)  Bro.  Abr.  Pledges,  pi.  28. 

(v)  Seven  r.  Mihill,  1  Ld.  Ken.  370 ; 


Hefford  ».  Alger,  1  Taunt,  218. 

(to)  6  &  7  Will.  IV.  c.  14,  Irish  j  6 
Geo.  IV.  c.  16,  English. 

(x)  Dillon,  ex /jorte,  I  Atk.  104 ;  Plum- 
mer,  ex  partCy  1  Atk.  103 ;  Buckley  r. 
Tavlor,  2  T.  R.  600. 

(y)  1  Cooke's  Bankrupt  Law,  175. 

(2)  6  &  7  WUl.  IV.  c.  14,  8. 88,  Irish ; 
6  Geo.  IV.  c.  16,  s.  74,  English. 

(a)  6&  7  Will.  IV.  c.  14.  s.  89,  Irish; 
6  Geo.  IV.  c.  16,  s.  76,  English. 
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the  assigpiees  decline  to  do  so,  the  bankrupt  is  exonerated  from  liabi- 
lity, in  case  he  deliver  up  such  lease,  or  agreement  for  a  lease,  to  the 
landlord,  within  fourteen  days,  after  notice  that  his  assignees  have  de- 
clined. 

Goods  seized  by  a  messenger  under  dijiat  in  bankruptcy  are  not, 
while  in  his  custody,  privileged  from  distress  for  rent ;  but  by  the  Statute 
the  landlord  can  only  recover  by  distress  one  year's  rent  due  prior  to  the 
bankruptcy (&),  and  until  the  lease,  or  agreement  for  a  lease,  be  actually 
given  up,  the  landlord  retains  his  right  to  distrain  for  rent  interme- 
diately falling  due,  though  the  bankrupt  is  exonerated  from  personal 
responsibility.  Where  a  landlord  to  whom  a  quarter's  rent  was  due, 
distrained  the  effects  of  a  third  person  on  the  premises  of  his  tenant 
for  rent :  the  tenant  afterwards  became  bankrupt,  and  obtained  his 
certificate,  and  it  was  ruled(c),  that  the  only  effect  of  the  certificate 
was  to  discharge  the  person  and  goods  of  the  bankrupt,  and  not  to  re- 
lease any  collateral  remedies  for  the  rent,  and  that  it  did  not  afford  any 
answer  to  an  avowry  for  the  rent  for  which  the  distress  was  made. 

A  tenant  having  replevied  goods  distrained  for  rent,  he  and  his 
sureties  in  the  replevin  bond  were  declared  bankrupt,  while  the  re- 
plevin suit  was  depending :  the  assignees  of  the  bankrupt((i)  tenant 
having  sold  the  goods,  it  was  decided  that  the  landlord  had  do  lien 
on  the  goods,  nor  any  remedy  against  the  assignees.  A  landlord 
having  distrained  for  rent  in  arrear  before  the  bankruptcy  of  his 
tenant,  agreed  to  take  the  goods,  according  to  the  appraisement,  in 
satisfaction  of  his  rent,  but  suffered  them  to  remain  on  the  premises  in 
the  custody  of  the  bankrupt's  wife  :  a  commission  of  bankrupt  having 
issued  against  the  tenant,  the  landlord  again  distrained(e)  the  same 
goods,  then  in  possession  of  the  provisional  assignee,  for  the  same  ar- 
rear of  rent,  and  it  was  decided  that  the  second  distress  could  not  be 
supported,  as  the  goods  passed  to  the  bankrupt's  assignee,  being  in  the 
order  and  disposition  of  the  bankrupt  at  the  time  of  his  bankruptcy,  and 
by  means  of  the  first  distress,  the  whole  arrear  of  rent  was  satisfied. 

50.  By  the  Irish  Insolvent  Act(/)  3  &4  Vict.  c.  107,  it  is  enacted, 
that  no  distress  for  rent  made  and  levied  after  the  arrest,  or  other  com- 
mencement of  the  imprisonment  of  any  person,  who^e  estate  shall  by 
order  (of  the  Court  for  relief  of  insolvent  debtors)  have  been  vested  in 

{h)  Briggs  ».  Sowry,  8  Mees.  &  W.  427. 

729.  (e)  Shuttleworth,  ex  parte,  1  Deac.  k 

(c)  Newton  v.  Scott,  9  Mees.  &  W.  Ch.  223. 

434 ;  10  Mees.  &  W.  471,  S.  C.  j  affirmed  (/)  3  &  4  Vict.  c.  107,  s.  46,  Irish  j 

in  error.  1  &  2  Vict.  c.  1 10,  s.  58,  English. 

id)  Bradyll  v.  Ball,  1  Bro.  Cha.  Ca. 
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the  provisional  assignee,  upon  the  goods  or  effects  of  any  such  person, 
shall  be  available  for  more  than  one  year's  rent  accrued  prior  to  the 
maluDg  of  such  (vesting)  order,  but  that  the  landlord  or  party,  to 
whom  the  rent  shall  be  due,  shall  and  may  be  a  creditor  for  the  over- 
jjius  of  the  rent  due,  and  for  which  the  distress  shall  not  be  available. 

If  a  landlord  distrain  for  rent  before  his  tenant's  arrest,  though- the 
distress  be  not  sold,  or  removed  until  after  the  vesting  order(^),  such 
kodlord  has  a  right  to  apply  the  whole  proceeds  of  the  goods,  when 
sdd,  in  discharge  of  the  rent  due  to  him  at  the  time  of  distraining,  and 
is  not  restricted  to  the  recovery  of  one  year's  rent. 

51.  Landlords  being  deprived,  by  the  common  law,  of  their  remedy 
by  distress,  where  the  tenant's  goods  are  taken  under  legal  process,  it 
kenacted  by  the  Irish  Statute(A)  9  Anne,  c.  8,  that  no  goods  or  chat- 
tels whatsoever,  lying  or  being  in  or  upon  messuages,  lands,  or  tene- 
ments, which  are,  or  shall  be  leased  for  life  or  lives,  term  of  years,  at 
will  or  otherwise,  shall  be  liable  to  be  taken  by  virtue  of  any  execution 
or  foreign(t)  attachment(7),  juaticies  or  distringas^  on  any  pretence 
whatsoever,  unless  the  party  at  whose  suit  such  execution,  or  foreign 
attachment,  JusticieSj  or  distringas  is  sued  out,  before  the  removal  of 
SQch  goods  from  off  the  premises  by  virtue  of  such  execution,  or  extent, 
foreign  attachment,  or  distringas,  pay  to  the  landlord  of  the  premises, 
or  his  bailiff,  all  such  sums  of  money  as  are  or  shall  be  due  for  rent  for 
such  premises,  at  the  time  of  taking  such  goods  and  chattels,  by  virtue 
of  such  foreign  attachment,  execution,  extent^  justides^  or  distringas, 
provided  such  arrears  of  rent  do  not  amount  to  more  than  one  year's 
rent:  and  in  case  such  arrear  shall  exceed  one  year's  rent,  then  the 
psrty  at  whose  suit  such  execution,  or  foreign  attachment,  justicies,  or 
diitringas,  is  sued  out,  paying  the  landlord,  or  his  bailiff,  one  year's 
rent,  may  proceed  to  execute  his  judgment,  as  he  might  have  done 
before  the  making  of  the  Act,  and  the  sheriff,  or  other  officer,  is  em- 
powered and  required  to  levy  and  pay  to  the  plaintiffs  the  monies  so 
paid  for  rent :  provided(A)  such  landlord,  or  his  agent,  do  make  and 
produce  an  affidavit  in  writing  (if  thereto  required  by  the  plaintiff  in 
SQch  action,  or  execution,  or  his  agent)  that  such  arrear  of  rent  is 


{g)  Wray  v.  Lord  Egremont,  4  B.  & 
AdoL  122 ;  1  Nev.  &  M.  188,  S.  C. 

(A)  9  Anne,  c.  8,  8. 1,  Irish ;  8  Anne, 
^  U,  8.  1,  English. 

(t)  The  English  Act  does  not  men- 
^  writs  of  foreign  attachment,  jus- 
^1,  or  distringas, 

0)  The  writ  oi  justxcies  is  in  nature 
of  &  commission  enabling  the  sheriff  to 


hold  a  plea  of  debt  in  his  county  Court, 
above  the  value  of  forty  shillings^  and 
seems  to  have  been  taken  away  by  the 
Irish  Act,  36  Geo.  III.  c.  39,  which  re- 
strains the  jurisdiction  of  the  Irish 
county  Courts  to  replevin  suits. 

(k)  9  Anne,  c.  2,  s.  8,  Irish ;  there  is 
no  similar  provision  in  the  English  Sta- 
tute. 
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really  and  bond  fide  due  to  such  landlord  or  lessor,  saving  however  tlu 
rights  of  the  Crown. 

52.  The  object  of  the  Statute  was  to  afford  a  remedy  for  one  year' 
rent  to  the  landlord(/)  out  of  whatever  chattels  should  be  found  on  th 
demised  premises,  which  might  have  been  distrained  by  him,  if  the  exe 
cution  had  not  intervened,  and  the  sheriff  is  answerable  to  the  landlor 
in  case  of  his  neglecting(m)  to  carry  the  provisions  of  the  Act  into  effed 
a  strict  construction  was  formerly  given  to  this  Statute,  by  requirin 
that  the  sheriff  should  receive(n)  notice  from  the  landlord  of  the  rer 
in  arrear  being  due  to  him,  before  the  removal  of  the  property.  It : 
now  established  to  be  the  sheriff^s  duty  to  retain  a  year's  rent  out  of  th 
proceeds  of  a  tenant's  goods  taken  in  execution,  provided  notice  b 
given(o)  at  any  time  while  the  goods  are  unsold,  or  the  produce  of  thei 
sale  remains  unapplied :  and  the  sheriff  was  ordered,  on  motion,  to  sf 
tisfy  the  landlord's  claim  for  a  year's  rent,  although  the  goods  had  bee 
removed  from  the  premises  before  the  sheriff  had  got  notice  of  the  rei 
being  in  arrear.  If  the  sheriff  has  no  reason  to  suppose  any  rent  t 
be  due  out  of  the  premises,  he  will  be  protected  in  paying  over  th 
money  levied  to  the  execution  creditor ;  but  if  the  sheriff,  before  h 
parts  with  the  money,  become,  by  any  means,  acquainted  with  the  £eu 
that  rent  is  due  to  the  landlord,  though  no  express  notice  be  given,  b 
will  be  liable  :  where  goods  were  removed  and  sold  under  an  executio 
between  the  fifth  and  the  tenth(9)  days  of  January,  and  no  specific  nc 
tice  was  given  until  the  17th  day  of  January,  on  the  landlord's  behal 
of  any  rent  being  in  arrear :  upon  its  being  proved  that  the  sale  wa 
conducted  with  secrecy  and  despatch,  a  question  was  left  to  the  jur} 
whether  the  sheriff  knew  that  rent  was  in  arrear,  although  no  notice  < 
the  fact  had  been  given  to  him  before  the  sale :  after  verdict  for  th 
landlord,  upon  motion  for  a  new  trial,  it  was  ruled  that  notice  to  tb 
sheriff  was  only  required  for  the  purpose  of  establishing,  beyond  doub* 
his  knowledge  of  the  landlord's  claim,  and  if  that  knowledge  be  brougl 
home  to  him,  by  any  other  means,  before  he  has  parted  with  the  pn 
ceeds,  he  shall  be  liable. 

By  the  Irish   Statute(r)  the  plaintiff  in  the  execution,    or  hi 

(0  Duck  V.  Braddyll,  M*CL  217 ;  13  found  that  notice  was  in  fact  given  to  tl 

Price,  455.  sheriff ;  Lane  ».  Crockett,  7  Price,  501 

(jn)  Palgrave  v,  Wyndham,  1  Stra.  (o)  Arnitt  v.  Gamett,  3  B.  &  Al( 

212  ;  Pain  v.  Womansell,  7  Mod.  557.  440. 

(n)  Smith  v,  Russell,  3  Taunt.  400.  {q)  Andrews  v.  Dixon,  3  B.  &  Ale 

Waring  u.  Dewberry,   1  Stra.  97 ;  Lord  646. 

Tenterden  said,  he  had  looked  into  the  (r)  9  Anne,  c.  8,  s.  2  Irish, 
record  of  Palgrave  v.  Wyndham,  and 
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agent,  may  require  the  landlord,  or  his  agent,  to  make  and  produce 
10  affidavit  in  writing,  that  the  arrear  of  rent  claimed  is  really  and  band 
fide  due  to  the  landlord :  and  it  is  customary  in  Ireland  for  the  land- 
lord, or  his  agent,  to  lodge  with  the  sheriff  an  affidavit  stating  the 
imoont  of  the  rent  claimed,  the  period  at  which  it  became  payable,  and 
that  the  sum  claimed  is  really  and  bond  fide  due  :  if  the  landlord  re- 
fuse to  verify  his  demand  as  required  by  the  Act,  after  application  made 
to  the  cre«Utor  for  that  purpose,  the  sheriff  may  disregard  the  claim.  No 
particular  or  specific  form  of  notice  is  required  by  the  Statute,  and 
it  has  been  ruled  that  a  notice(«)  stating  a  year's  rent  to  be  due  to 
the  landlord,  and  the  mortgagees  of  his  estate,  is  sufficient  to  put 
the  sheriff  on  his  guard  :  if  the  sheriff  get  notice,  or  is  aware  of  rent 
being  in  arrear  out  of  demised  premises,  he  must,  in  the  first  instance, 
Ie7y(<)  for  the  rent,  and  then  for  the  execution,  and  is  not  warranted 
io  removing  any  of  the  goods  from  the  lands  until  the  landlord's  rent 
be  satisfied :  after  a  claim  made  for  rent,  if  the  sheriff  sell  the  tenant's 
goods  for  a  less  sum  than  the  amount  claimed,  and  suffer  them  to  be 
removed,  he  will  be  answerable  for  the  whole  sum  demanded  by  the 
hudlord,  not  exceeding(tt)  a  full  year's  rent,  and  though  the  sheriff 
bring  back  the  cattle  which  were  so  seized  and  removed,  he  will  conti- 
nue liable  to  the  landlord  for  his  rent,  because  the  cattle  were  protected 
against  the  landlord's  distress,  while  they  remained  in  custody  of  the 
law. 

53.  The  sheriff  is  not  bound  to  seize  goods  under  an  execution, 
uiless  the  party  at  whose  suit  it  issues  shall  pay   the  landl6rd(t;) 
nd  sum  as  was  then  due  to  him,  not  exceeding  a  year's  rent  of  the 
pieoiiaes  on  which  the  goods  were  taken  before  the  removal  of  the  pro- 
perty, and  if  the  party  refuse  to  do  so,  the  sheriff  may  either  return 
*a&  iona,  or  may  state  the  facts  specially :  in  an  action  against  a 
tberilF  for  removing  goods  without  satisfying  a  year's  rent,  an  applica- 
tioD(tt;)  was  made  to  stay  further  proceedings,  on  paying  over  to  the 
landlord  the  proceeds  of  the  sale,  but  the  motion  was  refused  with  costs, 
because  it  was  competent  for  the  landlord,  on  the  trial  of  the  cause,  to 
shew  that  the  goods  would  have  produced  sufficient  to  discharge  the 
year's  rent,  if  the  sale  had  been  carefully  managed  :  however,  a  bill  of 
sale,  given  by  the  sheriff  to  the  execution  creditor,  of  goods  seized  on 

(i)  Coljer  V.  Speer,  2  Brod.  &  B.  418 ;  Buckley  v.  Woodmason,  1  Huds. 

67;  4  Moore,  473.  &  Br.  101;  Needham  o.  Kelly,  3  Irish 

(Q  Coljer  v,  Speer,  2  Bro.  &  B.  57  ;  Law  Rep.  181. 
4  Moore,  473.  (tr)  Foster  v,  Hilton,  1  Dowl.  Pr.  Ca. 

(k)  Laoe  o.  Crockett,  7  Price,  5Qfi,  35 ;  Groombridge  v.  Fletcher,  2  Dowl. 

(r)  Calvert  v.  JoUiffe,  2  B.  &  Adol.  Pr.  Ca.  353. 
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demised  preiiii8es(a;),  does  not  constitute  a  constructive  removal, 
to  render  the  sheriff  liable  to  an  action  on  the  case  at  the  suit 
landlord,  for  not  paying  over  half  a  year's  rent. 

A  sheriff  having  levied  an  execution  on  goods,  which  were  n 
debtor's  property(y),  the  owner  of  the  goods  recovered  by  action  a 
the  sheriff  the  whole  proceeds  of  the  levy  :  the  sheriff  having  got 
before  the  removal  of  the  goods,  of  a  year's  rent  being  in  arrear,  1 
held  answerable  for  the  rent  under  the  Statute,  though  he  ha( 
obliged  to  pay  the  entire  proceeds  of  the  levy  to  the  owner  of  the  { 
because  the  landlord  was  deprived  of  his  remedy  by  distress :  ho^ 
if  the  landlord  apply  by  motion  to  compel  the  sheriff  to  pay  a 
rent,  a  reference  will  be  directed(z),  to  take  an  account  of  the 
seized  under  the  execution,  and  what  they  produced,  and  the  ; 
will  be  ordered  to  pay  the  amount,  after  just  allowances,  to  the 
lord,  not  exceeding  a  year's  rent.  The  sheriff  having  seized,  un( 
execution,  a  tenant's  goods,  the  proceeds  of  which  were  exhaus 
by  payment  of  a  year's  rent  to  the  landlord,  of  the  expenses  of  the 
and  in  part  satisfaction  of  a  prior  execution  against  the  same  deb 
was  ruled  that  a  return  of  nulla  bona  to  a  second  execution  was  p 
If  a  landlord,  or  his  agent,  accept  an  undertaking  from  the  sh 
officers  for  a  year's  rent,  and  then  consent  that  the  goods  shall  be 
by  such  conduct(i)  he  waives  his  remedy  under  the  Statute,  ii 
the  rent  be  not  paid,  and  will  be .  obliged  to  have  recourse  to  an  i 
on  the  undertaking.  Upon  the  trial  of  an  action  against  a  sher 
not  paying  over  a  year's  rent  on  an  execution  against  a  tenant,  in 
to  render(c)  the  tenant  a  competent  witness,  the  landlord  release 
from  all  rent  due  out  of  the  premises,  and  it  was  ruled  that  the  r< 
which  had  become  necessary  in  consequence  of  the  sheriff's  mi 
duct,  should  not  be  suffered  to  prejudice  the  landlord  in  his  proce 
against  the  sheriff. 

The  claim  for  a  year's  rent,  under  the  Statute,  is  confined  t 
landlord,  and  if  he  be  in  fact  paid,  no  other  person(cf)  can  have 
right  to  stand  in  his  place;  for  if  a  person,  out  of  motives  of  kirn 
pay  the  amount  of  a  bill  of  exchange,  which  was  passed  by  the  t 

(x)  Smallman  9.  Pollard,  8  Jurist,  246;  539:  I  G.  k  Dav.  93. 
C.  B.  (6)  Rotherey  v.  Wood,  3  Camj 

(y)  Forster  v.  Cookson,  1  Gale  &  Dav.  P.  C.  24. 
58;  1  Q.   B.  Rep.  419;  Ryan  r.  Daly,  (c)  Thurgood  v.  Robinson,  7 

2  Jones's  Exch.  Rep.  299.  429 ;  5  Moo.  &  P.  266 ;  4  Carr. 

(z)  Henchett  v.  Kimpson,  2  Wils.  141 ;  481. 
Foster  r.  Hilton.  1  Dowl.  Pr.  Ca.  35.  (d)  Wright  v.  Lett,  2  Huds.  . 

(a)  Wintle  v.  Freeman,  1 1  Ad.  &  £11.  544. 


DISTRESS.  775 

^Vi8  landlord  for  a  half-year's  rent,  neither  the  party  paying  the  bill, 
^  the  landlord,  can  compel  the  sheriff  to  repay  such  half-year's  rent 
Oder  an  execution  against  the  tenant's  goods.  The  personal  repre- 
iBtatives  of  a  landlord  are  entitled  to  the  benefit  of  the  Statute  for  re- 
eweiyof  a  year's  rent(tf),  which  accrued  due  in  the  life-time  of  the 
(feoeased,  bat  where  the  tenant's  goods  were  taken  in  execution  after 
ttie  decease  of  a  landlord,  who  died  intestate,  and  letters  of  administra- 
tioDof  his  effects  were  not  obtained  until  after  the  sale  and  removal  of 
die  goods,  it  was  ruled(y*)  that  the  sheriff  was  not  obliged  to  retain  a 
jor^s  lent,  as  there  was  no  person  qualified  to  demand  payment.  If 
tvo  years'  rent  be  in  arrear,  and  the  landlord  receive  one  year's  rent 
out  of  the  money  levied  by  execution  against  the  tenant's  goods,  he 
it  not  entitled  to  demand(^)  payment  of  the  other  year's  rent  out  of  the 
proceeds  of  a  subsequent  execution  against  the  tenant,  because  it  was 
oolj  intended  by  the  Statute  to  give  the  landlord  a  lien  to  the  extent 
of  one  year's  rent  out  of  the  premises. 

54.  The  landlord  has  only  a  right  to  rent  due  at  the  time  of  the 
teinire  of  a  tenant's  goods  under  an  execution,  and  is  not  entitled  to 
any  rent  which  accrues  due  after  the  taking,  and  during  the  continu- 
mee  of  the  sheriff  in  possession  :  the  sheriff  having  seized  a  tenant's 
goods  00  the  11th  of  June,  in  consequence  of  some  arrangement  be- 
tween the  parties,  retained  possession(A)  until  the  2nd  of  November, 
when  they  were  sold,  and  it  was  decided  that  the  landlord  could  only 
Rcofer-from  the  sheriff  the  rent  due  at  the  time  of  the  original  seizure, 
ind  if  the  sheriff  remained  on  the  demised  premises,  beyond  a  reason - 
>Ue  time,  so  as  to  prejudice  the  landlord's  rights,  the  remedy  was  by 
vAm  on  the  case  for  such  injury.  Corn  in  the  blade  being  sold,  un- 
der in  execution  by  the  sheriff,  before  the  rent  fell  due,  it  was  ruled(t) 
^  was  not  answerable  for  any  rent  accruing  due  after  the  sale,  and 
^Hdle  the  com  remained  in  the  ground,  because  goods  taken  in  execu- 
^  lirtually  remain  in  custody  of  the  law,  until  they  are  capable  of 
hoog  delivered  by  the  sheriff,  so  as  to  give  effect  to  the  judgement. 

A  sheriff  being  required  to  retain  £450  for  a  year's  rent,  out  of  the 
proceeds  of  an  execution  against  a  tenant's  goods(y),  and  having  re- 
&Kd  to  retain  more  than  £360,  on  an  allegation  that  the  rent  had  been 

ie)  Pakrave  v.  Windham,  1  Stra.  212.  862 ;  5  Moore,  79 ;  Wright  v,  Dewes,  3 

(/)  Wariiw.  p.  Dewberry,  I  Stra.  97.  Nev.  &  M.  790 ;  1  Ad.  &  Ell.  641  ;  Ea. 

(g)  Dod  V.  SazbT,  2  Stra.  1024.  ton   v,  Southhy.  Willes,   181  ;    and  see 

(k)  Hoskins  v.  Knight,  I  M.  &  Selw.  Parslow  v,  Cripps,  1  Com.  Rep.  204. 

U7;  Gwilliam  v.  Barker,  1  Price,  274  ;  (1)  Williams  r.  Lewsey,  8  Bing.  28  ; 

Tlie  King  V.  Hill,  6  Price,  19.  I  Moo.  &  Sc.  92. 
(1)  Peacock  v.  Purvis,  2  Brod.  &  B. 
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abated  by  the  landlord  to  that  sum,  upon  motion  to  compel  the  shei 
to  pay  over  the  full  year's  rent,  it  appeared  that  the  landlord  had  ma 
a  voluntary  reduction  in  the  tenant's  rent,  but  always  considered  hii 
self  entitled  to  demand  the  full  amount,  the  Court  held  that  he  wasn 
bound  to  make  an  abatement  to  his  tenant's  creditors,  because  he  h 
chosen  to  make  an  abatement  to  the  tenant  himself,  and  the  applicati< 
was  granted. 

A  party  having  contracted  for  the  sale  of  a  house,  at  a  specifii 
sum,  subject  to  a  stipulation,  that  until  an  assignment  should  be  madi 
the  intended  purchaser  should  pay  at  the  rate  of  £100  yearly  from  tl 
time(A)  of  taking  possession  until  the  completion  of  the  sale,  and  tl 
vendor  agreed  to  make  certain  improvements  in  the  meantime:  tl 
intended  purchaser  having  entered,  and  a  half-yearly  payment  havin 
become  due,  it  was  ruled  that  the  sheriff,  who  had  seized  the  goods  ( 
the  occupier  under  an  execution,  was  bound  to  pay  over  such  bal 
yearly  sum,  which  was  in  the  nature  of  rent,  to  the  vendor,  and  tbi 
the  agreement  for  further  improvements  could  not  vary  the  rent,  an 
merely  gave  a  right  to  maintain  a  cross  action  for  its  non-perfo) 
mance. 

55.  The  right  to  demand  a  year's  rent  under  the  Statute,  is  coi 
fined  to  the  immediate  landlord,  and  only  extends  to  cases  in  whic 
there  is  a  tenancy (/)  actually  subsisting  at  the  time  of  the  seizure  m 
der  the  execution.  Goods  and  growing  crops  being  seized  by  the  sbt 
riff  on  the  1st  of  July,  1816,  under  an  execution,  the  landlord  claimc 
a  year's  rent,  and  having  obtained  judgement  in  ejectment  for  recovei 
of  possession  of  the  premises,  grounded  on  a  demise  laid  on  the  5th  < 
December,  1815,  a  writ  oi  habere  was  afterwards,  on  the  10th  of  Jul] 
1816,  delivered  to  the  sheriff:  and  it  was  decided(m)  that  the  sberi 
was  not  bound  to  sell  the  growing  crops,  as  they  could  not  be  cons 
dered  the  tenant's  property,  because  after  judgement  in  ejectment,  tl 
tenant  was  to  be  deemed  a  trespasser,  by  relation  to  the  day  of  the  d 
mise,  and  the  Court  held  that  the  landlord  was  not  entitled  to  his  clai 
for  a  year's  rent  out  of  the  goods  which  had  been  sold,  because  t 
effect  of  the  judgement  was  to  determine  the  holding  on  the  day  of  t 
demise,  and  from  thenceforward  there  was  no  subsisting  tenancy  up 
which  the  Statute  could  attach. 

In  order  to  maintain  this  action  against  the  sheriff,  it  must  app 

(A)   Saunders   v.  Musgrave,  6  B.  &  (m)  Hodgson   o.  Gascoigne,  5  B. 

Cress.  524 ;  9  D.  &  Ry.  549.  Aid.  68. 

(J)  Master  Bennett's  case,  2  Stra.  787. 
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tfcat  the  premises  were  holden  at  a  rent  certain,  and  where  the  tenant 
etrtered  under  an  executory  agreement  for  a  lease  made  in  October, 
1829,  but  no  lease  was  executed,  and  the  tenant  continued  in  the  occu- 
pttion  until  the  time  of  the  execution  in  February,  1842,  and  no  rent 
was  proved  to  have  been  paid  in  the  meantime,  it  was  ruled(n)  that  an 
actual  payment  of  rent,  or  something  equivalent  to  payment,  should 
be  shewn,  from  which  a  yearly  tenancy  might  be  inferred,  and  it  must 
ilso  appear  that  the  tenant  had  possession  of  the  same  subject  matter 
comprised  in  the  contract.  In  Ireland  a  landlord  may  distrain  lands 
kolden  under  an  executory  contract  for  a  lease,  before  any  payment 
Bsde  by  the  tenant,  and  it  would  probably  be  considered  that  the  she- 
riff would  be  bound,  under  such  a  holding,  to  satisfy  a  year's  rent  out 
of  the  proceeds  of  the  sale  of  the  tenant's  goods  under  an  execution. 

56.  The  Statute  only  applies  to  executions  at  the  suit  of  a  third 
person,  and  not  to  those  at  the  landlord's  suit,  for  if  a  landlord,  who 
getsa  judgement  against  his  tenant,  and  issues  execution  against  his 
goods,  were  to  be  allowed  a  year's  rent  out  of  the  proceeds  of  the 
exeeution(o),  the  tenant  might,  by  such  means,  be  deprived  of  his 
remedy  by  replevin,  and  of  the  benefit  of  those  Statutes  which  were 
pissed  to  protect  him  against  irregularities  in  distress.  The  English 
Statate(  j9)  is  restrained  in  its  operation  to  executions  founded  upon 
judgements,  and  to  extents  at  the  suit  of  private  persons  under  Statutes 
itaple,  but  the  Irish  StatuteC^)  is  extended  by  express  words  to  a  dis^ 
Iriaffos  and  foreign  attachment,  and,  therefore,  applies  not  only  to 
writs  oi fieri  facias  and  extents  under  Statutes  staple,  but  to  the  sei- 
niTe(r)  of  goods  by  distringas^  or  mesne  process  issuing  out  of  any 
Court  of  justice.  The  Statute  extends  to  goods  taken  in  execution  at 
tbe  suit  of  a  defendant(«),  for  the  recovery  of  the  costs  of  a  nonsuit  or 
ither  proceedings.  Under  a  sequestration  issued  by  a  Court  of  Equity 
apdost  a  tenant's  interest,  the  landlord  is  entitled  to  be  paid  all  arrears, 
Bot  exceeding  one  year's  rent(^),  due  to  him  at  the  time  of  the  seizure, 
lad  is  also  entitled  to  be  paid  all  rent  subsequently  accruing  due  while 
the  sequestrators  continue  in  possession.  A  receiver  appointed  by  a 
Court  of  Equity  is  competent(u)  to  demand  payment  of  a  year's  rent 
from  the  sheriff  under  the  Statute. 


(«)  Riseley  v.  Ryle,  11  Mees.  &W.  16.  (r)  Brandling  v.  Barrington.  6  B.  & 

(o)  Taylor  v.  LanVon,  6  Bing.  536 ;  Cress.  467  ;  9  D.  &  Ry.  609. 

4  Moo.  &  P.  316 ;  and  see  Lee  v.  Lopez,  {s)  Henchett  v.  Kimpson,  2  Wils.  140. 

15  East,  230.  (0  Dixon  v.  Smith,  1  Swanst.  457. 

(p)  8  Anne,  c.  14,  s.   1,  Eng.;  The  (v)  Crawford  t7.  Hassard,  Smith  &  B. 

Kbg  9.  De  Canx,  2  Price,  17.  269. 

(q)  9  Anne,  c.  S^  s.  1,  Irish. 
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An  action  of  debt,  or  on  the  case,  may  be  maintained  by  a 
against  the  plaintiff  in  a  civil  bill  decree  for  taking  goods  in  ex 
and  removing  them  from  demised  premises(t;),  after  notice  of  ti 
lord's  claim  for  rent,  without  satisfying  his  demand  :  a  civil  bil 
is  a  legal  judgement,  and  the  word  **  execution"  is  a  general  te 
throughout  the  Civil  Bill  Acts,  and  by  the  Statute(t£;)  2  Geo. 
the  liability  of  the  sheriff  in  the  execution  of  civil  bill  decrees  i 
ferred  to  the  plaintiff  in  the  civil  bill,  and  it  is  immaterial 
goods  seized  on  demised  premises  are  the  property  of  the  tenai 
a  third  person,  as  the  injury  done  to  the  landlord  is  the  same. 

Rent  reserved,  payable  in  advance,  may  be  enforced  either 
tress,  or,  in  case  of  a  levy  by  execution  on  demised  premises(a;), 
riff  is  answerable  for  a  year's  rent  to  the  landlord :  the  sheriff  i 
to  pay  the  year's  rent  to  the  landlord(^),  without  making  any  dc 
for  poundage :  the  landlord's  remedy  for  removing  a  tenant'; 
under  an  execution  without  paying  a  year's  rent,  is  by  action(z] 
case  against  the  sheriff,  or  by  action,  of  debt  or  on  the  case(a) 
the  execution  creditor,  but  an  action  for  money(&)  had  and  rec< 
the  sheriff  to  the  landlord's  use  cannot  be  sustained. 

It  has  been  held  that  a  landlord  was  entitled  to  the  remed 
by  the  Statute  for  a  year's  rent,  when  the  tenant's  goods  wen 
under  an  outlawry(c)  at  the  suit  of  a  subject,  but  the  Courts  at 
seem  inclined  to  construe  the  Statute  more  strictly  ((/),  and  thou 
may  interpose,  by  giving  the  landlord  a  sort  of  equitable  reliei 
the  fund  is  under  their  control,  yet  they  will  not  treat  the  she 
wrong-doer,  and  expose  him  to  an  action,  where  he  has  fairly  o 
the  directions  of  the  Act. 

67.  The  rights  of  the  Crown  are  expressly  saved  by  the  Sta 
and  its  provisions  do  not  affect  any  prerogative  process  operai 
the  benefit  of  the  Crown(y*),  such  as  extents  in  chief,  or  in  ai 
of /evort  or  of  outlawry,  and  the  word  ^^  extent"  which  is  int 


(v)  Ryan  v,  Daly,  2  Jones,  299 ;  Hawkes 
V.  Smith,  Sausse  &  Sc.  712;  Hayes  v. 
M*Clure,  2  Crawf.  &  D.  476;  and  see 
Riseley  v.  Ryle,  1  Mees.  &  W.  16. 

(w)  2  Geo.  I.  c.  11,  Irish. 

(x)  Harrison  v.  Barry,  7  Price,  690 ; 
Buckley  v,  Taylor,  2  T.  R.  600 ;  Char- 
ters V.  Sherrock,  Ale.  &,  Nap.  17. 

(y)  Gore  v.  Gofton,  1  Stra.  643. 

Iz)  Riseley  v.  Ryle,  1 1  Mees.  &  W.  16. 

(a)  Ryan  v,  Daly,  2  Jones's  Exch.  Rep. 
299. 

{J/)  Green  v.  Austin,  3  Campb.  N.  P. 


Ca.  260. 

(c)  Greaves  v.  D'Acastro,  Bi 
St.  John's  College  v.  Murcott, 
264. 

(d)  Brandling  v.  Barrington 
Cr.  475  ;  9  D.  &  Ry.  609 ;  L. 
pez,  15  East,  230. 

(e)  9  Anne,  c.  8,  s.  8,  Irish ; 
c  14,  s.  8,  English. 

(/)  Giles  V.  Grover,  6  Blig 
Ca.  277;  1  Cla.  &  Fin.  72; 
293 ;  The  King  v.  De  Caux,  2  F 
Rex  V.  Southerby,  Bunb.  5. 
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into  the  first  clause  of  the  Act,  applies  only  to  extents  of  a  private  na- 
ture, or  upon  Statutes  staple.     Where  goods  were  distrained  for  rent, 
and  before  sale  were  seized  under  an  extent  at  the  suit  of  the  Crown, 
if  was  determined(^),  after  much  consideration,  that  the  execution  of 
tlie  Crown  was  entitled  to  precedence,  and  over-reached  the  distress, 
because  goods  distrained  for  rent  remain  in  custody  of  the  law,  and  the 
property  in  them  is  not  altered  before  sale,  but  the  goods  of  the  Crown 
debtor  are  bound  by  the  extent  from  its  teste.     After  a  distress  made 
by  a  landlord,  the  tenant's  goods  were  seized  and  sold  under  an  extent 
by  the  Crown,  and  though  the  extent  was  satisfied,  yet  the  Court  were 
oiiable(A)  to  authorize  the  landlord  to  make  use  of  the  crown-process 
against  other  property  belonging  to  the  debtor. 


d)  The  King  o.  Cottony  2  Vex.  Sen.      v.  Hodder,  4  Price,  317. 
IK;  Park.  Rep.  112,  S.  C. ;  The  King         (h)  The  King  v.  Hodder,4  Price,  312. 
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68.  A  LANDLORD,  by  the  common  law,  is  entitled  to  distrai 
rent  upon  any  part(a)  of  the  demised  premises  out  of  which  tfa 
made  payable,  and  where  rent  is  reserved  out  of  lands  which  a 
wards  let  amongst  several  undertenants(6),  a  distress  may  be  i 
the  original  lessor  upon  any  undertenant  for  the  whole  rent, 
lands  situated  in  different  counties(c)  are  demised  at  an  entire  i 
landlord  may  distrain  for  the  whole  rent  in  arrear  upon  the  pa 
premises  situated  in  any  one  county  ;  but  if  two  tenements  b< 
several  demises,  re6erving((/)  separate  rents,  although  comprise 
lease,  a  joint  distress  cannot  be  supported,  because  each  tenc 
only  liable  to  its  separate  rent.  A  wharf  being  demised  with  li 
land  and  load  goods,  together  with  all  easements  and  appurl 
thereunto  belonging,  it  was  decided(6),  that  the  lessor  had  no 
distrain  a  barge  lying  opposite  to,  and  attached  by  ropes  to  th 


(fl)  Year  Book,  9  Hen.  VI.  fo.  9,  pi.  {d)  Rogers  v.  Birkmire,  Ci 

123;  1  Ro.  Abr.  671 ;  Distress,  M.  pi.  Hard.  245;  2  Stra.  1040,  S.  ( 

3.  (e)  Buzzard  v.  Capel,  8  B. 

(b)  1  Ro.  Abr.  671 ;  Distress,  M.  pi.  141 ;  2  M.  &  Ry.  197 ;  6  Binj 
12.  Moo.  &  P.  480  ;  4  Bing.  137  ; 

(c)  Walker  V.  Rumbald,  12  Mod.  76;  339;  3  Yoonge  &  Jerv.  344,  S 
Comb.  336;  1  Ld.  Raym.  53,  S.  C. 
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because  a  distress  can  only  be  lawfully  made  on  land  out  of  which  the 
Tent  issues,  and  the  rent  did  not  issue  out  of  the  land  between  high  and 
ow  water-mark,  in  which  the  tenant  only  had  an  easement,  as  appur- 
Ceoant  to  the  wharf. 

The  Statute  of  Marlbridge(y),  in  affirmance  of  the  common  law, 
enacted,  that  no  man  should,  for  any  manner  of  cause,  take  distresses  out 
of  bis  fee,  nor  in  the  King's  highway,  nor  in  the  common  street,  except 
the  King  or  his  officers  having  special  authority  to  do  so.     A  distress, 
therefore,  cannot  be  lawfully  taken  in  any  highway((/),  although  com- 
prised within  the  limits  of  the  demised  premises ;  but  if  the  landlord  or 
his  bailiff,  coming  to  distrain  for  rent,  see  cattle  upon  the  land  which 
mre  driven  upon  the  highway,  or  into  any  other  place,  before  a  distress 
can  be  made,  the  landlord  or  his  bailiff,  upon  fresh  pursuit,  may  seize 
them  in  the  highway,  or  elsewhere.     However,  if  a  landlord  distrain 
for  rent,  and  the  tenant  replevy,  it  is  no  answer  to  the  avowry,  that  the 
distress  was  taken(A)  in  the  highway,  the  tenant's  remedy  in  such  case 
b^ng  by  action  on  the  Statute,  or  for  the  trespass.     If  the  landlord  or 
his  bailiff,  coming  to  distrain  for  rent,  do  not  see  the  cattle  on  the  de- 
mised premises(t),  though  the  tenant  purposely  remove  them  to  avoid 
distress,  or  if  the  cattle,  of  their  own  accord,  leave  the  land ;  or  if  the 
tenant,  after  the  landlord  had  seen  the  cattle  on  the  premises,  remove 
tlaem  for  any  other  cause  than  to  deprive  the  lord  of  his  distress,  in 
*^^  cases,  by  the  common  law,  the  cattle  were  not  distrainable.  Cat- 
tle trespassing  upon  land  are  only  liable  to  distress  while  they  are 
^ctoally  damage ^o^an^,  although  they  be  driven  off  purposely  to  pre- 
sent them  from  being  distrained(/),  and  within  view  of  the  bailiff  coming 
to  seize  them ;  but  if  the  cattle  were  trespassing  when  the  owner  of  the 
l^nd  or  his  bailiff  actually  entered  the  field  for  the  purpose  of  distraining, 
they  may  he{k)  pursued  and  seized  for  the  damage  done ;  if,  however, 
the  cattle  got  out  of  the  field  before  the  bailiff  had  entered  into  it,  a 
^bsequent  distress  cannot  be  justified. 

By  the  Irish  Statute(/),  15  Geo.  II.  c.  8,  any  lessor,  landlord,  or 
gnntee  of  a  rent-charge,  is  authorized  to  distrain  for  rent  any  cattle  or 
stock  oftheir  respective  tenants  feeding  upon  any  common  appurtenant, 

CO  52  Hen.  III.  o.  15,  English  and  (J)  Year  Book,   16  Edw.  IV.  fo.  10, 

Iruh.  by  Brian,  Ch.  J.,  Co.  Litt.  161,  A. ;  2 

(g)  2lD8tit.  131.  Instit.  131  ;  but  see  the  Irish  Sutute  7 

(a;  2  Instit.  131;  Woodcroftv.Thomp-  Geo.  IV.  c.  42,  ante,  page  709. 

100, 3  Lev.  48.  (A)  Clement  v,  Milner,  3  Espin.  N. 

(t)  Co.  Litt.   161,  A.;  John's  case,  P.  C.  95. by  Lord Eldon,  Ch.  J. 

Tetr  Book,  44  Edw.  IlL  fo.  20,  pi.  18;  (/)  15  Geo.  II.  c.  8,  s.  5,  Irish ;  11 

Poole    «.  LoDgnevill,  2  Saund.    284,  Geo.  II.  c.  19,  s.  8,  English. 
note  2. 


782  REMEDIES  INCIDENT  TO  TENANCY. 

or  any  ways  belonging  to  all  or  any  part  of  the  premises  demised,  ar 
to  sell  the  same,  in  such  manner  as  if  such  goods  and  chattels  had  a* 
tually  been  distrained  upon  the  premises  for  such  arrears  of  rent.  TU 
ways  referred  to  in  this  Act  mean  private  roads,  over  which  a  tenai 
has  a  right  of  passage  in  respect  of  his  fiarm,  and  do  not  include  ac 
road  made  or  repaired  at  the  public  expense,  for  the  public  benefit. 

59.  A  distress  for  rent  may  be  talten  in  a  house  upon  demised  pr 
mises,  if  the  outer  door  be  open,  or  if  the  outer  door(m)  of  the  hou. 
be  fastened,  the  landlord  or  his  bailiff  may  enter  through  an  open  wi 
dow ;  but  neither  an  outer  door,  nor  a  window  can  lawfully  be  brok^ 
open  for  the  purpose  of  distraining.  If  the  landlord  or  his  bailiff  pr 
cure  admittance  into  the  house,  he  may  justify(it)  forcing  open  i 
inner  door ;  and  if  a  house  be  hired  out  in  separate  apartments,  and  t 
outer  or  hall-door  is  common(o)  to  all  the  occupiers,  and  access  1 
gained  through  such  outer  door,  any  of  the  inner  doors  may  be  brok< 
for  the  purpo.^c  of  effecting,  or  of  completing  a  distress ;  but  if  t; 
apartments  be  arranged  and  let  like  chambers  in  the  Inns  of  Court,  wl 
a  distinct  outer  door  to  each  set  of  apartments,  they  are  deemed  sep 
rate  houses,  and  every  such  outer  door  will  be  privileged.  A  landlo 
is  not  warranted  in  forcing(p)  open  gates,  or  breaking  down  enclosure 
for  the  purpose  of  taking  a  distress ;  but  where  a  landlord  occupied 
apartment  over  a  mill(9),  which  had  been  demised,  it  was  ruled  that 
might  raise  the  boards  of  his  own  floor,  and  obtain  entrance  throuj 
the  aperture,  in  order  to  levy  his  rent  by  distress,  without  committii 
a  trespass.  A  party  having  lawfully  commenced  a  distress  for  rent 
a  dwelling-house,  was  forcibly  expelled,  and  in  about  an  hour  aft^ 
wards,  having  returned  with  assistance,  and  being  refiised  admittanc 
broke  open(r)  the  outer  door,  and  completed  his  seizure :  in  an  acti« 
for  the  trespass,  it  was  ruled  that  the  defendant  was  justified  in  regal 
ing  possession  by  force,  and  resuming  the  distress  which  had  been  L 
terrupted  by  violence  :  but  where  a  bailiff,  who  was  left  in  possessic 
of  property  distrained  for  rent,  after  remaining  for  two  days  quitted  tl 
place  in  great  excitement,  it  was  ruled(6*),  that  after  a  lapse  of  six  day 
the  landlord  had  no  right  to  break  open  the  house,  and  retake  the  good 

(m)  I  Ro.  Abr.  671 ;  Distress,  M.  pi.  (q)  Gould    v.  Bradstock,  4   Taur 

1, 7.  562. 

(n)  Comb.   17 ;    Browning    v.  Dann,  (r)  Francombe   r.  Pinchc,   1   Espi 

Cases  temp.  Hard.  167*  Iaw  of  Nisi   Prius,  396 ;    Eagleton 

(o)  Lee  V,  Gansel,  1  Cowp.  1.  Gutteridge,  II  Mees.  &  W.  465. 

ip)  Co.  Litt.  161,  A. ;  Rich  v.  Wool-  (s)  Russell  r.  Rider,   6  Carr.  &  '. 

ley,  7  Bing.  651-661 ;  5  Moo.  &  P.  663  ;  41 G. 
Viu.  Abr.  Distress,  £.  2. 
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60.  The  Queen,  by  reason  of  her  royal  prerogative,  may  distrain 
for  rent,  not  only  on  the  lands  out  of  which  it  is  reserved  or  granted, 
but  upon  any  lands(^)  belonging  to  her  tenants,  though  holden  of  other 
lords,  and  not  made  expressly  subject  to,  or  chargeable  with,  the  pay- 
meot  of  such  rent. 

A  distress  cannot  be  maintained(tf)  upon  the  possession  of  the  Sove- 
reign,  nor  upon  lands  holden  in  trust(i;)  for  the  Crown.  A  distress  for 
tithe  composition (t£;)  cannot  be  taken  upon  lands  held  by  the  principal 
officers  of  the  Ordnance,  in  trust  for  public  purposes  ;  nor  can  grand- 
jury,  or  county  rates,  be  levied  by  distress  on  cattle(a;)  grazing  in  the 
Phceniz-park,  near  Dublin. 

61.  If  a  landlord,  or  his  steward,  be  privy  to  the  sale  by  a  tenant 
of  a  crop  of  grass  growing  on  his  farm,  and  receive  the  price  from  the 
purchaser  in  part  payment  of  rent  then  due(^)  out  of  the  premises,  the 
purchaser's  cattle,  while  feeding  on  the  eatage^  are  not  liable  to  distress 
for  the  residue  of  the  rent  due  to  the  landlord ;  and  such  an  arrangement 
operates  as  a  suspension  of  any  right  to  distrain  for  the  residue  of  the 
YieDt  remaining  unpaid  at  the  time  of  the  sale :  but  if  part  of  a  farm  be 
Sub-demised,  and  an  agreement  be  made  that  the  rent  payable  by  the 
Uiiderlessee(2r)  shall  be  applied  in  discharge  of  the  rent  payable  by  the 
immediate  lessee  to  the  landlord,  a  waiver  of  the  landlord's  right  to  dis- 
txain  upon  the  undertenant  cannot  be  inferred  from  such  an  agreement. 

62.  No  particular  form  is  required  in  commencing  a  distress  for 
t^nt,  provided  the  landlord,  or  his  bailiff,  manifest  a  clear  intention  of 
phicing  the  goods  in  custody  of  the  law,  and  it  is  necessary  for  that 
purpose  either  to  put  the  goods  under  the  care  of  a  keeper  or  bailiff,  or 
to  remove  them  from  the  demised  premises.  A  landlord  to  whom  rent 
'Was  due,  hearing  his  tenant  and  a  third  person  disputing  about  the 
property  in  a  lathe  which  was  on  the  demised  premises,  laid  his  hand 
On  the  machine(a),  and  said  he  would  not  suffer  it  to  be  removed  from 
^ht  premises  until  his  rent  was  paid.  The  lathe  having  been  carried 
^way  by  such  third  person,  was  brought  back  by  the  landlord*s  order, 

(0  2  Tnatit  132;  Sir  John  Dolby's  (x)  Gibbons  r.  Moran,  6  Law  Rec. 

case,  Tmt  Book.  44  Edw.  III.  fo.  45.  141,  2nd  Ser. 

(«)  Doe  dem,  Legh  v.  Roe,  8  Mees.  (y)  Horsford  v.  Webster,  1   Cro.  M. 

&  W.  579;  Bro.  Abr.  Dbtress,  pi.  46 ;  &  R.  696 ;  5  Tyrw.  409,  S.  C. 

Vin.  Abr.  Distress,  D.  8.  (z)  Horsford  v.  Webster,  1  Cro.  M. 

(v)  Meade  17.  Warburton,  Ale.  &  Nap.  &  Rose.  702,  by  Parke,  Baron,  5  Tyrw. 

W;  Roe  17.  Darley,  I  H.  &  Br.  442 ;  414;  Welsbr.  Rose,  6  Bing.  638;  4  Moo. 

L«d  Amherst  v.  Lord  Somers,  2  T.  R.  &  P.  484,  S.  C. 

^'^'  (a)  Wood  V.  Nunn,  5  Bing.  1 0 ;  2  Moo. 

(»)  Meade  v.  Warburton,  Ale.  &  Nap.  &  P.  27 ;  Knowles  v:  Blake,  5  Bing. 

^-  499,  3  Moo.  &  P.  3 14. 


784  REMEDIES   INCIDENT  TO   TENANCY. 

and  it  was  ruled  in  an  action  of  trover  for  the  lathe,  that  the  distress 
had  been  sufficiently  commenced  by  the  landlord's  act,  to  entitle  him  to 
retake  the  lathe.  So  a  landlord,  or  his  agent,  giving  notice  of  an  in- 
tention to  distrain(6),  and  then  walking  round  the  demised  premises,  and 
serving  a  written  notice  of  the  seizure,  though  a  bailiff  was  not  left  in 
charge  of  the  goods,  yet  as  between  landlord  and  tenant j  the  distraining 
was  deemed  sufficient  to  entitle  the  tenant  to  maintain  an  action  for 
an  excessive  distress.  Upon  the  bailiff's  entry  into  a  dwelling-house 
for  the  purpose  of  distraining,  he  usually  lays  hold  of  some  distrainable 
article,  in  the  name  of  a  distress  for  the  whole,  and  it  is  not  necessary(c) 
that  he  should  seize  every  specific  chattel;  but  if  the  value  of  the  move- 
able property  on  the  premises  considerably  exceed  the  rent  in  arrear, 
the  bailiff  should  only  seize  a  sufficient  part  of  the  goods  to  satisfy  the 
rent  due,  together  with  the  costs  of  distraining,  as  the  landlord  will  be 
answerable  in  damages  for  making  an  excessive  distress. 

63.  By  the  Statute((/)  for  regulating  the  proceedings  of  the  Civil 
Bill  Courts  in  Ireland,  it  is  enacted,  that  in  all  cases  of  distresses  for 
rent,  the  person  making  any  such  distress  shall  deliver  to  the  person  in 
possession  of  the  premises,  for  the  rent  of  which  such  distress  shall  be 
made,  or  in  case  there  shall  not  be  any  person  found  in  possession, 
shall  affix  on  some  conspicuous  part  of  such  premises,  a  particular  in 
writing  of  the  rent  demanded,  specifying  the  amount  thereof,  the  time 
or  times  when  the  same  accrued,  and  the  person  by  whom,  or  by  whose 
authority,  such  distress  is  made.  Where  the  yearly  rent  payable  out  of 
the  lands  exceeds  fifty  pounds,  it  is  not  requisite  that  any  particular 
should  be  delivered,  as  the  Statute  was  not  meant  to  extend  to,  or 
vary(c)  the  procedure  of  the  superior  Courts  in  replevin  suits  :  the  chief 
object  of  the  notice  is  to  apprize  the  tenant,  who  must  be  made  par- 
ties to  the  suit,  and  whether  the  rent  claimed  warrants  him  in  issuing 
a  civil  bill  replevin  :  but  if  the  tenant  proceeds  in  the  superior 
Court,  although  the  reserved  rent  be  less  than  £50  yearly,  the 
general  law  takes  its  course,  and  the  plaintiff  stands  in  the  same 
situation  as  any  other  suitor  :  and  even  if  the  Statute  were  to  be  con- 
sidered mandatory  in  all  caseSy  and  the  landlord  should  not  comply 
with  its  terms  by  furnishing  a  particular  of  the  rent,  he  cannot  be 

(b)  Swann  v.  Ld.  Falmouth,  8  B.  &  (c)  Daly  v.  Lord  Bloomfield,  5  Irish 
Cress.  456;  2  Mann  &  Ry.  534;  Hutch-  Law  Rep.  65  j  M*Creery  v,  Jackson,  5 
ins  r.  Sctott,  2  Mees.  &  W.  809 ;  and  see  Irish  Law  Rep.  443  ;  Garden  v.  Mahon, 
Hartley  r.  Moxham,  3  Gale  &  Dav.  1 ;  3  1  Cr.  &  D.C.  Ca.  489;  Daniel  o.  Bingham, 
Q.  B.  Rep.  701 ;  Car.  &  M.  504.  4  Irish  Law  Rep.  285,  which  case  was  af- 

(c)  Dod  V,  Monger,  6  Mod.  215.  firmed  in  the  Irish  Exchequer  Chamber  ; 
(rf;  6  &  7  Will.  IV.  c.  75,  s.  6,  Irish.  and  see  post,  Replevin,  883. 
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ed  89  a  trespas9er(y*)  ab  initio  in  consequence  of  such  omission, 
ran  only  be  liable  to  an  action  on  the  case  for  any  injury  which  the 
\i  has  sustained  by  such  negligence.  A  bailiff  employed  to  dis- 
for  rent,  should  deliver  to  the  person  in  possession  of  the  demised 
ses,  or  in  case  no  person  shall  be  found  in  possession,  should  post 
ae  conspicuous  place  on  the  land,  a  particular  or  notice  in  writing, 
^  by  whose  authority  the  distress  is  made,  the  yearly  rent,  the 
3t  claimed,  and  the  periods  when  the  gales  of  rent  comprised  in 
imand  respectively  accrued,  though  the  omission  to  deliver  a  par- 
r  does  not  afford  any  ground  of  defence  to  an  avowry  for  rent  in 
iperior  courts.  The  distress  is  generally  begun  by  making  an  in- 
ry  of  the  chattels  intended  to  be  taken,  and  a  copy  of  such  inven- 
ihould  be  given  to  the  tenant  in  possession,  along  with  the  notice 
rticular  required  by  the  Civil  Bill  Act,  and  both  of  them(£f)  should 
mished  on  the  first  day  of  the  bailiff's  entry  on  the  premises,  or 
eedily  as  circumstances  will  permit. 

4.  The  landlord  not  having  any  property  in  cattle  or  goods  dis- 
sd,  was  obliged  by  the  common  law  to  place  them  in  a  pound  in 
dy  of  the  law :  if  a  distress  consist  of  household  goods  or  fiir- 
e,  which  may  be  injured  by  exposure  to  the  weather(A),  or  which 
be  easily  carried  away,  it  is  the  landlord's  duty  to  impound  them 
iiouse  or  other  enclosed  place,  where  they  may  be  safely  kept,  for 
h  goods  be  deposited  in  an  open  pound,  the  distrainor  will  be  an- 
ible  for  any  loss  or  injury  which  shall  be  sustained.  Cattle  ought 
placed  in  an  open  pound  accessible  to  their  owner,  so  as  to  enable 

0  obtain  them  by  replevin,  or  to  supply  them  with  food,  and  if 
ved  to  a  covered  pound  off  the  demised  premises,  they  must  be 
y  the  distrainor,  who  will  not  be  entitled  to  any  remuneration  for 
sustenance,  and  if  the  cattle  die  in  such  covered  pound,  for  want  of 
!r  care,  the  party  distraining(t )  will  be  answerable  for  the  loss :  but 

1  cattle  happen  to  be  stolen  out  of  a  pound  overty  or  escape  out  of 
pound  without  neglect  or  other  default  of  the  distrainor,  he  does 
Qcur  any  liability,  and  if  the  cattle  should  die  in  the  pound,  with- 
oy  fault  on  the  landlord's  part,  another  distress  may  be  made  for 

rent.     It  is  imperative  on  a  party  distraining  to  provide  a 


)  Daly  V.  Lord  Bloomfield,  5  Irish  (h)  Co.  litt  47,  B. ;  2  Instit  106 ;  1 

lep.  65  ^  Fox  0.  Lynch,  1  Or.  &  D.  Ro.  Abr.  673,  Distress,  P. 

.  227.  (0  Vaspor  v.  Edwards,  12  Mod.  648  ^ 

BrowDe  v.  Motherwell,  1  Or.  &  D.  1  Salk.  248^  1  Lord  Raym.  719;  Holt, 

.468:  Orrr.  Stevenson,  Irish  Giro.  256;  Williams  v.  Price,  3  B.  &  Adoli 

\57 ;  Murphy  9.  Butler,  Jebb's  Re-  695 ;  Butt  v.  Jordan,  Irish  Circ.  Rep. 

I  Cases,  320.  104. 
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proper  pound(;)  for  the  distress  which  he  has  taken  :  the  law  does  a 
allow  him  to  confine  the  cattle  of  another  person,  without  seeing  tb.€ 
properly  provided  for ;  and  if  a  pound  be  immersed  in  water,  or  othc 
wise  unfit,  at  the  time  of  impounding  a  distress,  the  distrainor  is  answ^e 
able  for  any  damage  caused  by  the  improper  state  of  the  pound,  i 
landlord  ought  not  to  suffer  cattle  which  are  confined  in  a  pouoc 
to  be  tied(A)  or  fastened,  for  if  an  animal  be  strangled  or  otherwise  in- 
jured by  means  of  such  fastening,  the  party  distraining  is  liable  to 
make  satisfaction :  and  if  a  horse  be  placed  in  a  pound  protected  by 
spikes,  and  wound(/)  himself  upon  them,  the  distrainor  will  be  respon- 
sible for  the  injury,  because  he  ought  to  see  that  the  pound  is  safe  and 
proper. 

By  the  Irish  Statute(m)  6  Geo.  IV.  c.  43,  s.  4,  it  is  enacted,  that 
it  shall  be  lawful  for  magistrates  assembled  at  the  Michaelmas  Quarter 
Sessions  in  their  respective  districts,  to  fix  the  rate  or  price  which 
it  shall  be  lawful  for  pound-keepers  to  receive  for  sustenance  of  the 
cattle,  of  whatever  description,  which  shall  be  committed  to  their 
pounds,  in  case  the  owner  of  such  cattle  should  not  feed  them  himself, 
which  rate  or  price,  so  fixed  by  such  magistrates,  shall  constantly  be  and 
remain  posted  in  legible  characters,  either  on  the  outside  of  the  dwell- 
ing-house, or  on  the  outside  of  the  pound  of  every  such  pound-keeper; 
and  that  every  pound-keeper  who  shall  not  keep  such  rate  so  conti- 
Dually  posted,  or  who  shall  charge  any  greater  sum  or  rate  for  the  sus- 
tenance of  any  such  cattle,  than  the  rate  fixed  by  such  magistrates, 
shall  forfeit  and  pay  any  sum  not  exceeding  five  pounds,  for  each  and 
every  month  that  he  shall  so  act  as  pound-keeper  without  having  such 
rate  affixed. 

65.  A  distress  for  rent  at  common  law,  could  not  be  impounded(ff) 
upon  any  part  of  the  demised  premises,  but  by  the  Statute(o)  15  Geo.H* 
c.  8,  s.  6,  it  is  enacted,  that  it  shall  be  lawful  for  any  person  lawfully 
taking  any  distress  for  any  kind  of  rent,  to  impound  or  otherwise  secure 
the  distress  so  made,  of  what  nature  or  kind  soever  it  may  be,  in  such 
place  or  on  such  part  of  the  premises  chargeable  with  the  rent,  as  shall 
be  most  fit  and  convenient  for  the  impounding  and  securing  such  &Sr 
tress :  and  to  appraise,  sell,  and  dispose  of  the  same  upon  the  premises, 


(;)  Wilder  r.  Speer,   3  Nev.  &  P.  660. 

536 ;  8  Ad.  &  Ell.  547.  S.  C.  (n)  Year  Book,  21  Hen.  VII.  fo.  31 

(A)  6  Geo.  IV.  c.  43,  s.  4,  Irish.  pi.  55 ;  Griffin  r.  Scott,  2  Lord  RajB 

(Z)   1  Ro.  Abr.  673;  Distress,  P.  pi.  1424. 

7;  Bro.  Abr.  Trespass,  pi.  250.  (o)   15  Geo.  II.  c.  8,  s.  6,  Irish;  1 

(m)  Vaspor   v,  Edwards,    12   Mod.  Geo.  II.  c.  19,  s.  10,  English. 
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inner  and  under  the  like  directions  and  restraints  as  any  per- 
r  a  distress  for  rent  might  thei^do,  off  the  premises :  andthat 
!  lawful  for  any  person  or  persons  to  come  and  go  to  and 
place  or  part  of  the  premises  where  any  distress  for  rent 
npounded  and  secured,  in  order  to  view,  appraise,  and  buy, 
1  order  to  carry  off  or  remove  the  same  on  account  of  the 
thereof. 

impounded  in  a  dwelling-house  under  this  Statute,  ought  to 
hI  together  and  put  into  one  room(p),  and  the  bailiff  either 
y  keep  possession  of  that  room,  or  should  remove  the  goods 
house,  but  though  this  is  the  strict  rule  on  the  subject,  very 
lence  is  sufficient  to  show  that  the  tenant  consented  that  the 
j)  should  remain  undisturbed,  being  for  his  benefit  it  should 
loved. 

i  Statute(r)  7  Will.  III.  c.  22,  it  is  enacted,  that  it  shall  be 
any  person  having  rent  arrear  and  due  upon  any  lease,  de- 
ntract,  to  seize  and  secure  any  sheaves  or  cocks  of  com,  or 
or  in  the  straw,  or  hay  lying  or  being  in  any  bam  or  gra- 
pon  any  hovel,  stack,  or  rick,  or  otherwise  upon  any  part  of 
larged  with  such  rent,  and  to  lock  up  or  distrain  the  same  in 
inhere  the  same  shall  be  found,  for  or  in  the  nature  of  a  dis- 
ided  that  such  com,  grain,  or  hay  so  distrained  be  not  re- 
the  person  so  distraining,  to  the  damage  of  the  owner  thereof, 
place  where  the  same  shall  be  found,  but  be  kept  there  as 
1  until  replevied  or  sold.  And  by  Statute(«)  56  Geo.  III. 
enacted,  that  it  shall  be  lawful  for  every  landlord  to  take  and 
distress  for  arrears  of  rent,  all  sorts  of  corn  and  grass,  hops, 
'^  pulse  or  other  product  which  shall  be  growing  on  any  part 
;es  demised,  as  a  distress :  and  the  same  to  cut,  gather,  make, 
r  and  lay  up,  when  ripe^  in  the  barns  or  other  proper  place 
mises  so  demised  :  and  in  case  there  shall  be  no  barn  or  pro- 
on  the  premises  then  in  any  other  barn  or  proper  place 
b  landlord  shall  hire  or  otherwise  procure  for  that  purpose, 
r  as  may  be  to  the  premises,  and  dispose  of  the  same  towards 
1  of  the  rent  for  which  such  distress  shall  have  been  taken, 
charges  of  such  distress  and  sale,  in  the  same  manner  as  any 
chattels  distrained  for  non-payment  of  rent.     Cattle  being 

ibom  V.  Black,  11  East,  405,  (r)  7  Will.  III.  c.  22,  s.  4,  Irish  ;  2 

Will.  &  M.  s.  1,  c.  5,  8.  3,  Engluh. 

ibom  o.  Black,  11  East,  405,  (t)  56  Geo.  III.  c.  88,  s.  15,  Irish,  11 

Geo.  II.  c.  19,  s.  8,  English. 
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distrained  on  Monday  the  30th  of  September,  for  half  a  year's  le 
which  had  accrued  due  on  the  (nreceding  Sunday(09  an  inventory  of  t 
articles  taken  was  then  delivered;  on  the  following  morning  at  1 
o'clock,  the  first  of  October,  a  notice  was  served  on  the  tenant,  stati 
that  the  several  chattels  enumerated  had  been  distrained,  and  werei 
pounded  on  the  demised  premises  for  the  sum  of  £75,  being  hal 
year's  rent  due  at  the  preceding  Michaelmas,  and  on  the  evening 
the  same  day,  the  rent  claimed,  and  the  costs  of  distraining  were  U 
dered  and  refused,  and  on  the  2nd  of  October  the  distress  was  rep 
vied :  the  Court  held  that  the  acts  of  the  party  distraining,  coup] 
with  the  notice,  constituted  a  complete  impounding,  and  that  the  si 
sequent  tender  was  made  too  late. 

66.  By  the  Statute  of  Marlbridge(tt)  it  is  enacted,  that  none  sh 
cause  any  distress  he  hath  taken,  to  be  driven  out  of  the  county  wh( 
it  was  taken  :  and  by  the  Irish  Statute(t7)  10  Car.  I.  Sess.  2,  c.  25, 
is  enacted,  that  no  distress  of  cattle  shall  be  driven  out  of  the  baro 
where  such  distress  shall  be  taken,  except  it  be  to  a  pound  overt  witt 
the  same  county,  not  above  three  miles  distant  from  the  place  wh< 
the  distress  is  taken  :  and  that  no  cattle  or  other  goods  taken  by  w 
of  distress,  for  any  manner  of  cause,  at  one  time,  shall  be  impound 
in  several  places,  whereby  the  owner  of  such  distress  shall  be  c( 
strained  to  sue  several  replevins  of  such  distress  so  taken  at  one  tin 
and  by  the  Irish  Statute(tt;)  5  &  6  Geo.  IV.  c.  43,  s.  8,  it  is  enact) 
that  all  cattle  distrained  for  rent,  or  to  levy  the  amount  of  any  dec 
of  Court,  or  for  any  other  matter  whatsoever,  shall  be  impounded 
the  pound  overt  situate  next  and  nearest  to  the  land  upon  which  si 
cattle  shall  have  been  distrained,  and  within  the  same  barony  i 
county,  to  be  then  and  there  dealt  with  according  to  law :  and  wb 
there  shall  be  a  manor-pound  appertaining,  or  reputed  to  appertain 
any  particular  manor  or  estate,  that  all  cattle  distrained  on  any  L 
belonging,  or  reputed  to  belong  to  such  manor  or  estate  shall  be 
pounded  in  such  manor-pound :  and  if  any  cattle(i;)  distrained  shall 
impounded  in  any  pound  contrary  to  the  provisions  of  this  Act,  ev 
person  so  offending  shall,  upon  conviction,  be  liable  to  forfeit  and  j 
any  sum  not  exceeding  five  pounds  for  each  such  offence. 

A  distress  cannot  lawfully  be  driven  or  removed  to  a  pound  in 

(0  Thomas  ».  Harries,  1  Mann  &  Gr.  (v)  10  Car.  I.  Sess.  2,  c.  25,  s.  1,  ! 

695 ;  1  Scott,  N.  R.  524 ;  Firth  v.  Pur-  1  &  2  Phil.  &  M.  c.  1 2.  English, 

vis,  5  T.  R.  432;  Ladd  v.  Thomas,  4  P.  (jc)  5  &  6  Geo.  IV.  c.  43,  s.  8,  Iri 

&  Dav.  9;  12  Ad.  &  £11.  117.  there  is  no  corresponding  English  / 

(tt)  Stat,  of  Marlbridge,  52  Hen.  III.  (x)  5  &  6  Geo.  IV.  c.  43,  a.  10,  Iri 
c.  4,  English  and  Irish. 
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adjoining  barony  or  county,  although  such  pound  be  the  nearest(y)9  and 
within  three  miles  of  the  place  where  the  chattels  were  distrained,  un- 
less it  be  the  manor-pound,  but  where  one  distress  is  made  for  an  entire 
reDt(z)  issuing  out  of  adjoining  parcels  of  land,  in  separate  baronies,  or 
in  separate  counties,  the  goods  ought  only  to  be  impounded  in  one  barony 
or  one  county  :  however,  where  the  holding  was  situated  in  one  county, 
and  the  manor-pound  in  a  different  county  (a),  the  lord  was  held  to  be 
justified  in  driving  cattle  distrained  within  the  limits  of  the  manor  in 
one  county,  to  the  manor-pound  situate  in  an  adjoining  county  :  neither 
the  Statute  of  Marlbridge(6),  nor  the  subsequent  Statutes,  make  the 
party  distraining(c)  a  trespasser  by  not  complying  with  their  provisions, 
though  he  is  liable  to  the  statutable  penalties. 

67.  A  landlord,  or  party  distraining,  has  no  right  to  make  use  of 
goods,  or  to  work  cattle  taken  as  a  distress ;  but  the  owner  is  entitled 
to  any  profit  which  they  produce  while  in  custody  of  the  law ;  the  rule 
prohibiting  the  distress  from  being  used  by  the  distrainor,  has  been 
carried  so  far  as  not  to  allow  raw  hides((/)  to  be  tanned  by  a  party 
distraining,  in  order  to  preserve  them  from  rotting,  nor  has  the  dis- 
tramor  any  right  to  cause  cows  to  be  milked(6),  as  the  owner  would 
probably  do  so,  for  his  own  emolument,  before  the  cattle  had  suffered 
any  material  injury:  and  where  a  trunk  containing  valuable  articles(y^ 
was  distrained  for  rent,  the  distrainor  was  adjudged  a  trespasser  ab 
initio^  for  causing  it  to  be  corded  in  order  to  prevent  damage.  By 
making  use  of  or  by  working  a  distress(^),  the  party  distraining  be- 
comes a  trespasser  ab  initio^  and  subjects  himself  to  damages  in  an  ac- 
tion of  trespass. 

68.  The  sale  of  distresses  for  rent  appears  to  have  been  introduced 
into  Ireland  at  an  earlier  period  than  it  was  permitted  in  England,  for 
by  an  Irish  Statute(A)  passed  in  the  I8th  year  of  Edward  the  Fourth, 
entitled  **  an  Act  whereby  distresses  taken  for  rent  may  be  sold,"  it  is 
enacted,  that  when  any  lord  take  any  distress,  if  it  be  not  redeemed 
within  eight  days  after  the  taking,  it  shall  be  lawful  for  the  lord  to 


(y)  Woodcroft  9.  Thompson,  3  Lev. 
48;  Gimbart  v.  Pelah,  2  Stra.  1272. 

(i)  Walker  9.  Rumbald,  1  Ld.  Raym. 
53;  12  Mod.  76 ;  1  Salk.  247  ;  Comberb. 
M6.  8.  C. 


M. 


(a)  2  Instit.  106 ;  2  Dyer,  169,  A.  pi. 


(6)  10  Car.  I.  sess.  2,  c.  25,  Irish ;  1 
ft2Ph.&M.  0.  12,  EnglUh. 

(c)  Woodcroft  o.  Thoxnpson,  8  Lev. 
4B;  Gimbart  v.  Pelah,  2  Stra.  1272 ;  2 
Initit  181. 


(d)  Duncombe  v.  Reeve,  Cro.  Eliz. 
783. 

(e)  Bagshawe  v.  Galliard,  1  Ro.  Abr. 
673,  Distres,  P.,  pi.  8;  Nov,  119;  Yelv. 
96 ;  Cro.  Jac.  147 ;  Chamberlayn's  case, 
1  Leon.  220 ;  Mores  v.  Conham,  Owen. 
124. 

(/)  Welsh  V.  Bell,  1  Ventr.  37.  cited. 

(^)  Dod  o.  Monger,  6  Mod.  216; 
Winterbourne  o.  Morgan,  1 1  East,  895. 

(A)  18  Edw.  IV.  c.  1.  There  is  no 
c  rresponding  English  Act. 
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appraise  the  distress,  by  four  men  of  the  same  lordship :  and  if  he 
whom  the  distress  is  taken,  do  not  within  other  eight  days  pay, 
satisfy  the  rent  in  arrear,  then  the  lord  to  take  the  distress  as  appi 
for  his  rent,  with  his  damages  :  and  if  the  distress  be  better  than 
rent  with  the  arrears,  the  lord  to  restore  the  surplus  to  the  tent 
and  if  the  distress  be  of  lesser  price  than  the  rent,  the  tenant  to 
the  surplus,  or  be«again  distrained.  Doubts'were  entertained  whel 
the  provisions  of  the  Statute  were  not  confined  to  cases  between  v< 
lord  and  very  tenant;  and  by  the  Irish  Statute(t)  10  &  11  Car.  L  c. 
it  is  enacted,  that  it  shall  be  lawful  for  every  person  entitled  to 
rents,  duties,  or  services,  for  which  it  shall  be  lawful  for  him  to 
train,  to  impound,  appraise,  sell,  and  otherwise  to  use,  dispose  of,  ft.  :sid 
convert  to  his  or  their  use,  any  distresses  to  be  taken  for  the  same,  as  in 
case  between  very  lord  and  very  tenant. 

The  mode  of  disposing  of  distresses  for  rent  is  now  chiefly  reg^la^^-ed 
by  the  Irish  Statute(J)  25  Geo.  11.  c.  13,  which  enacts,  that  all  S^is- 
tresses  lawfully  taken  for  any  rent-services,  fee-farm  rents,  or  re^^^tr 
charge,  shall,  unless  redeemed  within  eight  days  after  the  same  shs.  ^ 
be  distrained,  be  sold  by  public  cant  to  the  highest  and  fairest  b*  ^d- 
der,  at  such  time  or  times,  and  in  such  convenient  place  or  places,        as 
the  person  distraining,  his  agent  or  bailiff,  shall  for  that  purpose  ^fl^p* 
point :  such  person,  his  agent  or  bailiff,  after  de&ult  made  in  redee  :^bd- 
ing  such  distress  within  the  time  aforesaid,  first  causing  one  or  mC==>^ 
notice  or  notices  in  writing  of  the  place  and  time  intended  for  si^-   ^ 
sale,  to  be  posted  up  six  days  previous  to  the  time  of  such  sale,  in  t^^  ^®. 
next  market  town  to  such  place,  at  the  usual  place  in  such  marte    ^^ 
town  for  posting  up  public  notices :  and  that  the  price  and  prices  0^^ 
which  such  distress  shall  be  bond,  fide  then  and  there  sold,  shall 
deemed  and  taken  as  between  all  the  parties,  and  all  persons 
under  them  respectively,  to  be  the  full  and  real  value  of  such  distresA 
and  that  such  value  shall  not  afterwards  be  questioned  in  any  Court  €^ 
law  or  equity  :  and  in  ease  such  distress  shall  be  sold  for  more  than  U 
due  and  owing  to  the  person  or  persons  for  whose  benefit  such  distress 
shall  be  taken,  such  overplus,  after  deducting  thereout  all  necessary 
expenses  attending  the  taking  and  selling  such  distress,  shall  be  paid 
over  to  the  person  and  persons  from  whom  such  distress  shall  be  taken. 

69.  It  has  been  uniformly  considered  that  distresses  taken  for  rent 

(t)  10  &  U  Car.  I.  c.  7*     These  is  no  limits  the  period  for  sale  of  ^stresses  to 

corresponding  English  Act.  five  dajs,  and  varies  in  many  other 

(J)  25  Geo.  II.  c.  13,  s.  5,  Irish.  The  pects  from  the  Irish  Act 
English  Statute,  2  Will.  &  M.  c.  5,  s.  2, 
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tesold  under  the  provisions  of  the  preceding  Act  sooner  than  the 
day  after  seizure,  so  that  if  a  distress  be  made  on  the  first  day  of 
>er,  a  sale  cannot  lawfully  be  had  before  the  fifteenth  of  Novem-r 
i  six  days'  notice  of  sale  required  by  the  Statute  do  not  begin 
intil  after  the  period  of  eight  days  allowed  for  redeeming 
>sed.  The  notice  of  sale  should  be  posted  on  or  before  the 
y  after  the  caption :  where  a  distress  is  made  on  Monday,  the 
^^ovember,  the  notice  of  sale  should  be  posted  on  or  before 
,  the  ninth  of  November,  to  take  place  on  Monday,  the 
of  November.  Posting  the  notice  on  any  day  after  the 
and  before  the  ninth  day,  provided  the  sale  be  advertised  and 
»r  the  fifteenth  day,  is  unobjectionable.  By  the  English  Sta- 
tenant  is  only  allowed  five  days  to  replevy  or  redeem  the  dis- 
d  it  has  been  ruled(/),  that  where  five  days  are  suffered  to 
ilculating  twenty-four  hours  to  each  day,  it  will  be  sufficient ; 
i  distress  be  sold  before  the  expiration  of  120  hours  from  the 
the  taking,  the  distrainor  may  be  sued  either  in  trespass(in), 
3  for  any  loss  or  injury  sustained  by  such  premature  sale.  In 
nee  of  this  decision,  it  will  always  be  prudent  not  to  com- 
le  sale  of  chattels  distrained  until  a  later  hour  on  the  day  of 
Q  the  hour  of  making  the  seizure  on  the  day  of  commencing 
«s,  and  also  than  the  hour  of  the  day  when  the  notice  of  sale 
id :  if  the  distraining  commence  at  ten  o'clock  in  the  forenoon 
ly,  the  first  of  November,  or  if  the  notice  of  sale  be  posted  at 
:k  on  the  ninth  of  November,  the  sale  ought  not  to  take  place 
'en  o'clock,  or  some  later  hour,  on  the  fifteenth  of  Novem? 

loose(ii)  or  in  the  straw,  in  cocks  or  sheaves,  when  distrained, 
wfuUy  be  removed  from  the  premises,  and  should  be  sold(o) 
'teenth  day  after  seizure,  in  the  same  manner  as  other  dis* 

subjects :  and  as  crops  distrained,  when  growing,  cannot 
be  sold  before  they  are  ripe,  gathered  and  saved,  if  they  con* 
he  ground  longer  than  fourteen  days  after  their  seizure,  they 
)  sold  without  delay  (p)  as  soon  as  they  are  gathered,  saved  and 
irket;  but  six  days'  previous  notice  of  the  intended  sale  must 

Chattels  distrained  ought  to  be  sold  on  the  fifteenth  day  after 

ill.  k  M.  c.  5,  8.  2,  English.        Will.  &  M.  sess.  1,  c.  5,  s.  3,  English, 
ice  V.  King,  1  H.  Bla.   13;         {o)  Piggott  v.  Birtles,  1  Mees.  &  W. 
Taswell,  6  Carr.  &  P.  166.        448,  hy  Parke,  Baron;    Tyrw.  &  Gr. 
per  r.  Taswell,  6  Carr.  &  P.      738. 

(/)}  56  Geo.  IIL  c.  88,  s.  15,  Irish ;  1 1 
ill.  IIL  c.  22,  8.  4,  Irbh;  2      Geo.  II.  o.  19,  8.  8,  English. 

I.  F 


792  REMEDIES  INCIDENT  TO  TENANCY. 

seizure,  unless  the  sale  be  postponed  or  adjourned  by  the  express 
sire  of  the  tenant,  as  the  distrainor  is  not  justified^  without  the  tenaJ 
concurrence,  in  continuing  the  distress  on  the  demised  premises  af 
that  day,  nor  in  detaining  the  subjects  distrained  in  pound  for 
longer  period.  Where  the  lessee  of  a  farm  covenants  to  consume  tl 
hay  and  straw  on  the  demised  premises,  the  landlord  is  justified  i 
8elling(9)  the  hay  and  straw  which  he  distrained  for  rent,  subject  t 
a  stipulation  that  the  purchaser  shall  consume  it  on  the  premise! 
because  the  tenant  himself  could  not  have  disposed  of  the  goods  oi 
any  other  terms. 

70.  A  distress  may  be  altogether  wrongful  when  commencet 
without  cause,  or  after  a  lawful  commencement  it  may  be  \mpti> 
perly  or  irregularly  conducted,  or  the  value  of  the  chattels  seized 
as  a  distress  may  be  excessive  in  proportion  to  the  amount  of  the  de- 
mand. 

If  a  landlord  distrain(r)  where  no  rent  is  due,  or  if  a  distress  foi 
rent  be  made  after  sun-set  and  before  sun-rise,  or  an  article  be  takes 
which  is  privileged  by  law,  or  if  the  rent  in  arrear  be  tendered  befon 
any  part  of  the  goods  distrained  be  impounded,  the  property  so  iUe- 
gaily  taken(jr),  or  distrained,  may  be  rescued ;  but  after  such  chattdi 
have  been  actually  impounded,  or  placed  upon  a  part(^)  of  the  demised 
premises,  pursuant  to  the  provisions  of  the  Irish  Statute(ti)  15  Geo.  II 
c.  8,  a  rescue  cannot  be  justified,  the  goods  then  being  in  custody  o 
the  law :  if  the  tenant,  after  such  unlawful  distress,  redeem(t;)  the  pro 
perty  by  paying  the  sum  demanded,  an  action  of  trover  lies  against  tb< 
wrong-doer,  although  the  goods  have  been  restored.  A  tenant,  hov 
ever,  is  guilty  of  great  imprudence  in  attempting  a  rescue,  becau* 
ample  compensation  for  the  injury  may  be  recovered  by  replevying  th( 
distress,  or  by  other  proper  form  of  action :  if  goods  be  wrongfully  dis 
trained,  where  no  rent  is  in  arrear,  or  after  the  rent  has  been  duly  te& 
dered,  the  legality  of  the  distress  may  be  disputed(t£7)  in  replevin,  or  b] 
action  of  trespass,  or  the  tenant  may  waive  the  trespass  and  bring  ai 
action  on  the  case :  where  goods  were  wrongfully  distrained,  and ) 

iq)  Abbey  v.  Petcb,  8  Mees.  &  W.  Gr.  695;  1  Scott,  N.  R.  524. 

419;  but  see  Frusher  v.  Lee,  10  Mees.  (u)  15  Geo.  II.  c.  8,  s.  6,  Irish. 

&  W.  709.  Cr)  Shipwick  v.  Blanchard,  6  T.  B 

(r)  Bevil's  case,  4  Rep.  11,  B. ;  Co.  298. 

Litt.  160,  B. ;  Firth  v.  Purvis,  5  T.  R.  (w)  Branscomb  v.  Bridges,  1  B.&Ci 

432 ;  Co.  Litt.  47,  B.  145 ;  2  D.  &  Ry.  256 ;  Holland  v.  Bir( 

(«)  Cotsworth  V.  Betison,  1  Ld.  Raym.  10  Bing.  15 ;  3  Moo.  &  Sc  363;  U^ 

105;  1  Salk.  247;  Ladd  r.  Thomas,  12  v.  Thomas,  12  Ad.  &  EIL  117;  4  P. 

Ad.  &  Ell.  117  ;  4  P.  &  Dav.  9,  S.  C.  Dav.  9,  S.  C. 

(0  Thomas  r.  Harries,  1   Mann.  & 
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•  placed  in  charge  of  them  for  several  day8(«),  when  they 
tred,  the  Court  held  that  the  owner  was  entitled  to  damages, 
3  was  allowed  the  inll  use  of  the  property  during  the  whole 

)  cattle  are  distrained  damtige-Jeasanij  tender  of  amends, 
impounding,  renders  their  detention  unlawful ;  but  a  tender 
s  after  impounding  comes  too  late,  and  will  not  enable  a 

0  support  an  action  in  trespass,  or  in  case,  for  detaining  the 
e  proper  remedy  in  such  cases  is  by  summary  proceeding 

Statute8(a)  on  the  subject.  A  tender  made  of  the  rent  in 
b  the  expenses  of  distraining  before  impounding(6),  may  be 

bar  to  an  avowry  for  rent ;  and,  in  like  manner,  tender  of 
»fore  impounding  affords  a  good  answer(c)  to  an  avowry  for 
damsLge^^asanL 

henever  a  person  acting  under  an  authority  or  license  given  by 
vards  abuses(c/)  such  license,  he  becomes  a  trespasser  ab  ini- 
relation  to  his  original  act  or  entry,  and  is  placed  in  the  same 
as  if  he  acted  wholly  without  authority.     A  landlord  by  con- 

1  possession  of,  or  by  keeping  a  distress  upon  demised  pre- 
bout  the  tenant's  consent,  for  a  longer  time(6)  than  is  allowed 
r  sale  of  the  property,  will  be  deemed  a  trespas8er(/)  ab 
if  on  distraining  for  rent,  the  tenant's  £[imily(^)  be  turned 
session,  or  if  goods  distrained(A)  be  used,  or  cattle  under  dis- 

worked  or  abused.  So  if  a  horse  be  fastened  to  a  stake  in 
(y),  and  chokes  himself  by  getting  entangled  with  the  rope, 
ral  barrels  of  beer  be  distrained,  and  the  distrainor(A)  draws 

88  17.  Fisher,  7  Bing.  153 ;  4  20  ;  Ball.  N.  P.  81. 

90 ;  Swann  9.  Ld.  Falmouth,  (js)  Griffin    v.  Scott,  2   Ld.    Rajm. 

i5Qi  2  M.  &  Ry.  534,  S.  C. ;  1424 ;    Winterhourne    v.    Morgan,    1 1 

»d7  bj  civil  bill  see  title  **Re-  East,  395 ;  Ladd  v.  Thomas,  12  Ad.  & 

.  95,  post.  £11.  117,  by  Ld.  Denman;  4  P.  &  Dav. 

ne  V.  Powell,  4  Bing.  230;  9;  but  see  Pitt  &.  Shew,  4B.  &  Aid.  206, 

I.  where  it  was  left  to  the  jury  whether  the 

ff  O.James,  1  Bing.  341 ;  8  goods  were  sold  within  a  reasonable  time. 

Anscomb  v.  Shore,  1  Campb.  (/)  Aitkenhead  v.  Blades,  5  Taunt. 

)5,  and  the  note;  I  Taunt.  198;  1  Marsh.  17. 

3  the  Six  Carpenters*  case,  8  (g)  Etherton  r.  Popplewell,  1  East, 

. ;  Gilb.  Distr.  by  Hunt,  89.  139. 

K>.  IIL  C.71,  Ir.;  7  Geo.  IV.  (h)  Gargrave  ».  Smith,  1  Salk.  221. 

(i)  Oxley  V.  Watts,  1  T.  R.  12 ;  Bag- 

9.  Elliott,  5  Ad.  &  £11. 142;  shaw  v.  Gaward,  Yelv.  96;    Cro.  Jac. 

[.  606 ;  Thomas  v.  Harries,  147,  S.  C. ;  Chamberlayn's  case,  1  Leon. 

Gr.  695.  220;  Gates  v.  Bayley,  2  Wils.  313. 

ne  r.  Powell,  4  Bing.  230;  (J)  Year  Book,  Assis.  27  Edw,  III. 

4.  fo.  143,  pi.  64;  Bro.  Abr.  Trespass,  pi. 

Six  Carpenters*  case,  8  Rep.  250;  1  Ko.  Abr.  673 ;  Distress,  P.  pi.  7. 

)ye  V.  Leatherdale,  3  Wils.  (Jk)  Dod  v.  Monger,  6  Mod.  226. 
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beer  from  one  of  them,  he  becomes  a  distrainor  ab  initio,  so  far 
gards  that  barrel :  and  if  furniture  be  distrained  in  a  dwelling-hoa 
for  rent,  the  bailiff  either  should  place  all  the  goods  in  one  room, 
remove  them  out  of  the  house,  for  by  keeping  the  furniture  in  the 
veral  rooms,  and  going  into  different  parts  of  the  the  house  without  i 
tenant's  acquiescence(/),  the  distrainor  becomes  a  trespasser  ab  inii 
Where,  however,  the  act  done  is  only  wrongful  as  to  part  of  the  got 
distrained,  no  wrong  being  done  as  to  the  residue,  the  wrong-doer^ 
becomes  a  trespasser  by  relation,  merely  as  to  that  part  of  the  goods 
respect  of  which  the  wrongful  act  was  committed.  In  an  action 
trespass,  if  the  landlord  justify  the  seizure  as  a  distress,  an  abuse 
the  distress(n)  may  be  replied,  as  the  subsequent  misconduct  is  coo 
dered  a  substantive  act  of  trespass,  which  is  carried  back  by  relatii 
to  the  original  taking,  and  renders  the  distrainor  a  trespasser  "t 
initio.** 

72.  Where,  however,  an  entry,  authority,  or  license,  given  by  ih 
party,  is  abused,  the  person  committing(o)  the  abuse  may^be  punisbe 
for  the  mischief  done,  but  shall  not  be  a  trespasser  ab  initio :  m 
though  cattle  which  have  been  distrained  for  arrears  of  a  rent 
charge(p),  be  worked  or  killed,  or  goods  so  distrained  be  abused  b; 
the  distrainor,  such  acts  will  not  constitute  him  a  trespasser  ab  initio 
because  a  distress  for  a  rent-charge  must  be  made  under  an  authorit; 
conferred  by  the  party:  the  distinction  between  the  abuse  of  an  autho 
rity  in  fact,  and  an  authority  given  by  law,  may  be  accounted  for  oi 
the  ground,  that  in  order  to  protect  persons  from  the  abuse  of  ai 
authority  conferced  by  law,  it  is  reasonable  that  every  thing  should  b 
rendered  void  when  the  license  is  abused,  and  that  the  person  guilt; 
of  such  abuse  should  be  left  in  the  same  situation  as  if  he  acted  witb 
out  any  authority  :  but  where  an  act  is  done  by  the  abuse  of  an  expres 
authority  in  fact,  it  is  considered  that  the  party  voluntarily  conferrioj 
such  license  on  another,  has  no  right  by  reason  of  any  subsequeo 
matter  to  avoid  acts  done  by  his  own  license  and  authority. 

73.  An  action  of  trespass  does  not  lie  for  mere  non-feasance^  fto 
therefore,  in  general,  the  omission(9)  to  do  an  act,  or  as  it  is  styled  b 
Chief  Baron  Gilbert,  **  the  negative  abuse  of  an  authority"  given  b 

(I)    Washboom   v.   Block,    11   East,  Salk.  221. 

405,  note.  (o)  The  Six  Carpenters*  ease,  8  R«i 

(m;  Harvej  v.  Pocock,  11  Mces.  &  W.  146,  B. ;  3  Bla.  Coinm.213;  Perk,  sec 

740.  190,  191  ;  Bull,  N.  P.  81. 

(n)  D^e  9.  Leatherdale,  3  Wils.  20 ;  (p)  Bac.  Abr.  Trespass,  B. 

Bagshaw  v.  Gaward,  Yelv.  96 ;  Cro.  Jac.  {jq)  Bac.  Abr.  Trespass,  B. ;  The  S 

147;  Noy.  119;  Garg^ave  v»  Smith,  1  Carpenters*  case,  146,  B. 


MSTRESa  795 

l^w,  does  not  cause  a  person  to  be  deemed  a  trespasser  ab  initio :  if 
cattle  be  distrained  damage^o^an/,  and  the  distrainor  refuse  to  restore 
tbem  upon  tender  of  amends  before  impounding,  this  is  a  negati ve(r) 
abase  of  the  license  given  by  law  to  distrain,  and  as  the  injury  arises 
solely  from  non-feasancei  the  distrainor  does  not  become  a  trespasser  a6 
initio  ;  but  as  the  impounding  after  tender  of  amends  is  a  new  taking, 
aod  a  substantive  act  of  trespass,  the  owner  of  the  cattle  may  recover 
damages  for  their  detention  in  replevin  or  trespass.  So  if  cattle  be  dis- 
tnined  for  rent,  and  the  lessee  tender  the  rent  and  costs  before  impound- 
]ng(#),  and  require  that  his  cattle  shall  be  restored,  the  non-compliance 
of  the  landlord  being  only  non-feasance^  does  not  make  him  a  tres- 
piner  ab  initio.  If  a  lease  contains  an  express  clause  of  distress  which 
it  ttrictly  pursued  by  the  landlord,  the  distraining  will  be  referred  to 
tbe  express  authority  given  by  the  lessee,  and  not  to  the  common  law 
Tight  of  distress  incidental  to  the  rent-service,  so  as  to  protect  the  land- 
lord from  being  treated  as  a  trespasser  ab  initio^  in  case  of  irregularity 
IB  conducting  a  distress. 

74.  English  landlords  have  been  in  a  gpreat  measure  relieved  from 
fterisk  incurred  through  the  mismanagement  of  distresses  for  rent,  by 
the  English  Statute(^),  11  Geo.  11.  c.  19,  which  enacts,  that  where 
aoj  (fistress  shall  be  made  for  any  kind  of  rent  justly  due,  and  any 
itRgularity  or  unlawful  act  shall  be  afterwards  done  by  the  party  dis- 
tnuoing,  or  his  agents,  the  distress  itself  shall  not  be  therefore  deemed  to 
beonlawful,  nor  the  party  making  it  be  deemed  a  trespasser  ab  initio : 
kt  the  party  aggrieved  by  such  unlawful  act,  or  irregularity^  shall 
iMover  full  satisfaction  for  the  special  damage  he  shall  have  sustained 
thereby,  and  no  more,  in  an  action  of  trespass(tf),  or  on  the  case  at  his 
election. 

By  the  construction  which  this  Statute  has  received(t;),  the  elec- 
tioD  allowed  to  the  tenant  to  bring  trespass,  or  case,  must  be  regulated 
according  to  the  nature  of  the  injury,  and  an  action  of  trespass  must  be 
snorted  to, where,  by  the  general  rules  of  law,  trespass  would  be  the 
poper  remedy,  so  that  the  only  alteration  introduced  by  the  Statute  is, 
that  if  a  distress  be  duly  commenced,  and  afterwards  any  irregularity 

(r)  The  Six  Carpenters*  case.  8  Rep.  (0 1  IGeo.  IL  c.  19,  s.  19, 20,  English ; 

Ui,  B. ;  Isaack  o.  Clark,  2  Bolstr.  312,  there  is  no  corresponding  enactment  in 

k  Coke,  C.  J. ;  but  see  2  Ro.  Abr.  561 ,  Ireland. 

G.pL8.  (tf)  Messing  v.  Kemble,  2  Campb.  N. 

(f)  Malpaz*8    case.   Tear   Book,   33  P.  C.  1 15. 

Hen.  VI.  fo.  26,  27,  pL  12;  Evans  o.  (v)  Winterboume  v.  Morjran,  11  East. 

Biiiott,  6  Ner.  Ik  M.  606 ;  5  Ad.  &  Ell.  395 ;  2  Selw.  N.  P.  1349,  note ;  Harvey 

142,  S.  C.  V.  Pocock,  1 1  Mees.  &  W.  740l 
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be  committed,  or  wrong  done  in  its  progress,  the  landlord  can  onl^ 
charged  from  the  time  when  the  injury  originated.  If  any  rent  be 
at  the  time  of  distraining,  although  the  distress  be  excessive,  or  the  m 
be  irregular,  an  action(t£;)  of  trover  cannot  be  maintained  in  Engia. 
as  that  would  in  effect  render  the  distrainor  a  trespasser  ab  initio :  e 
upon  the  same  principle,  a  party  purchasing  goods  under  a  distress* 
regularly(a;)  conducted,  acquires  sufficient  title  in  the  goods  to  ena> 
him  to  maintain  trover  for  their  recovery* 

75.  Irish  leases  usually  contain  an  express  clause  authorizing 
lessor  and  his  assigns  to  enter  and  distrain  in  case  the  reserved  r^ 
shall  be  in  arrear  and  unpaid  for  fourteen  days,  or  some  other  limi. 
time ;  and  where  the  rent  is  due,  and  the  authority  is  pursued,  &\ 
license  will  prevent  the  landlord  from  becoming  a  trespasser  ab  init 
by  means  of  any  abuse  or  irregularity  in  the  conductor  management 
a  distress :  when  the  lease  does  not  contain  any  such  clause,  it  is  to  I 
considered  what  acts,  or  irregularities  in  the  progress  of  a  distress,  wi 
render  an  Irish  landlord  a  trespasser  ab  initio.  A  distrainor  by  com 
mitting  any  abuse  of  a  distress,  or  by  remaining  in  po6session(y)  o 
demised  premises,  without  the  tenant's  acquiescence,  longer  than  fi( 
teen  days,  or  by  removing  a  distress(2;)  after  such  period  had  elapsed 
or  by  putting  the  tenant  or  his  family  out  of  possession,  or  by  sellisj 
the  property  before(a)  the  time  allowed  by  law,  or  by  distrainiBj 
goods(6)  protected  or  privileged  from  distress,  is  guilty  of  a  substan 
tive  act  of  trespass,  and  in  Ireland  will  be  deemed  a  trespasser  ^ 
initio. 

Shortly  after  the  passing  of  the  English  Act(c),  2  Will.  &  M.  c. 
authorizing  the  sale  of  distresses  for  rent,  it  was  contended,  that  if  ^ 
authority  conferred  by  the  Act  were  not  strictly  pursued,  the  p^ 
distraining  became  a  trespasser  ab  initio :  however,  where  notice  of 
distress  was  delivered  personally  to  the  owner  of  the  goods,  instead 
being  left,  as  required  by  the  Statute,  at  the  most  notorious((/)  pi- 
on  the  premises,  the  Court  ruled  that  such  personal  notice  was  sv 
cient  to  warrant  a  sale  of  the  distress :  and  where  the  notice  wasgi" 

(w)  Wallace  v.  King,  1  H.  Blackst.  186;  I  Moo.  &Sc.  300. 

16;  Whitworth  v.  Smith,  1  Moo.  &  Rob.  (a)  Harper  r.  Taswell,  6  Carr.  ^ 

193.  166. 

(a:)  Lyon  v.  Weldon,  2  Bing.  334;  6  (6)  Harrey  v.   Pocock,   11  Mess^ 

Moo.  629 ;  Wallace  v.  King,   1  H.  Bla.  W.  740. 

13.  (c)  2  Will.  &  M.  ch.  5.  English. 

{y)  Griffin  v.  Scott,  2  Lord  Raym.  (d)  Walter  v.  Kumball,  4  Mod.  ^ 

1424.  12  Mod.  76;   1  Ld.  Raym.  53;  IS 

(r)  Winterbourne  v,  Morgan,  1 1  East,  247. 
395  i  andsee  Anthony  v,  Haneys,  8  Bing. 
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in  tie  name  of  a  wrong  person,  the  want  of  notice  was  held  only  to  be 
An  irregularity(e),  which  did  not  render  the  distrainor  a  trespasser  ab 
initio.  The  omission  to  post  notice  of  the  intended  sale  of  a  distress  in 
^imarket  town,  was  held  by  Chief  Baron  Joy(/)  insufficient  to  make 
tlie  party  distraining  a  trespasser,  where  the  notice  appeared  to  have 
ken  posted  bondjide  in  a  public  place,  as  he  considered  the  reference 
IB  the  Statute(^)  to  a  market  town  was  only  directory.  A  distrainor 
Itaying  continued  in  possession  for  ten  days  longer  than  the  time 
allowed  by  law  for  the  sale  of  distresses,  and  having  only  removed 
tlie  goods  during  the  last  four  days,  it  was  ruled(A)  that  his  continuance 
11  possession,  and  removal  of  the  goods  after  the  time  limited  by  law, 
were  substantive  acts  of  trespass,  which  entitled  the  tenant  to  damages ; 
bit  in  a  subsequent  case  it  was  held(t)  to  be  lawful  for  the  landlord, 
and  those  acting  under  him,  to  continue  more  than  five  days  upon  the 
premises  for  the  purpose  of  selling  the  goods  distrained,  and  that  it 
iluHdd  be  left  to  the  jury  to  say,  what  was  a  reasonable  time  after  that 
period  for  the  sale  of  the  property.  It  was  also  ruled  at  Nisi  Prius, 
tbat  a  bandjide{j)  adjournment  of  the  sale  of  goods  distrained  for  rent, 
vitiiout  the  tenant's  concurrence,  would  not  make  the  party  distraining 
t  trespasser.  If  growing  crops  be  distrained,  and  the  rent  in  arrear(A) 
k  tendered  at  any  time  before  the  crops  arrive  at  maturity,  and  the 
liadlord  afterwards  sell  the  crops  when  gathered,  he  may  be  proceeded 
against  as  a  trespasser ;  but  if  the  crops  be  sold  by  the  landlord,  while 
growing,  such  sale  is  absolutely  void. 

In  an  action  on  the  case  for  improperly  conducting  a  distress,  the 
>ode  in  which  the  rent  becomes  due,  the  party  to  whom  it  is  due,  and 
kjr  whom  the  distress  is  made,  are  all  material  allegations(/),  and  must 
be  strictly  proved ;  for  if  the  rent  were  not  due  to  the  party  distraining, 
tittpass,  and  not  case,  would  be  the  proper  form  of  action.  In  an  action 
OQ  the  case  for  an  irregular  distress  of  goods,  or  of  growing  crops, 
*bieh  were  legally  distrainable,  if  the  value  of  the  property  sold  do  not 
eiceed  the  rent  in  arrear,  the  tenant  will  only  be  entitled  to  nominal 


(e)  Wootley  v.  Gregory,  2  Y.  &  Jerv. 
536-543 ;  but  see  Com.  Dig.  Trespass, 
C.  2,  referring  to  Walter  v.  Rumball,  4 
Mod.  891. 

(/)  Hamilton  v.  Labertonche,  Nisi 
^08  Sittings  after  Hilary,  1880;  but 
•»  Dwycr  V.  Peacock,  2  Fox  &  S.  34. 

ix)  25  Geo.  II.  c.  13,  s.  5,  Irish. 

(1)  Winterboume  v.  Morgan,  1 1  East, 
5^;  Griffin  v.  Scott,  2  Ld.  Kavm.  1424; 
•iStn.717. 


(i)  Pitt  V.  Shew,  4  B.  &  Aid.  208. 

(J)  Hamilton  r.  Labertouche,  Sittings 
after  Hilary,  1830,  by  Joy,  C.  B. 

(A)  Owen  V.  Legh,  3  B.  &  Aid.  470 ; 
and  see  ante,  *'  Distress,"  No.  33. 

(/)  Proudlove  v.  Twemlow,  3  Tyrw. 
260;  1  Cro.  &  M.  320;  Briggins  r. 
Goode,  2  Tyrw.  447;  2  Cro.  &  Jerv. 
3r>4;  and  see  Harvt^v  v,  Pocock,  11 
Mees.  &  VV.  740. 
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damages ;  and  if  the  rent  in  arrear  be  less  than  the  value  of  the  prop^'  ^^J 
distrained,  the  amount  of  the  rent  due  should  be  deducted  from  the  ^f- 
ference  between  the  price  which  might  have  been  obtained  for  the 

goods,  if  the  sale  had  been  regularly  conducted,  and  the  price  which  the 
goods  or  crops  actually  produced.  The  Statute  25  Geo.  II.  c.  ISQ^I^w) 
does  not  extend  to  distresses  taken  dhmeLge-Jeasantf  which  continue^^  to 
be  mere  pledges,  and  if  sold,  the  party  di8training(n)  becomes  a 
passer  ab  initio. 

76.  Any  irregularity  committed  in  the  conduct  of  a  distress 
rent,  may  be  waived  by  an  act  of  the  tenant,  recognizing  the  validit 
the  landlord's  prior  proceeding.  The  tenant's  consent  to  postpone 
8ale(o)  of  a  distress,  operates  as  a  waiver  of  an  irregularity  in  omit 
to  deliver  a  particular  of  the  rent  in  arrear,  or  in  posting  notice  of 
sale :  but  a  right  of  action  which  became  vested  in  a  tenant,  for  an 
cessive  distress,  will  not  be  defeated  by  a  subsequent  agreement  allc^w- 
ing  the  landlord  to  postpone  the  sale(/>)  of  the  goods  distrained,  unL  ^ess 
satisfaction  be  made  to  the  tenant  for  the  wrong  done,  or  a  stipulat^mon 
be  entered  into  that  the  tenant  shall  not  sue  for  redress. 

77.  By  the  common  law,  the  right  of  the  landlord  was  restricted-  to 
the  8eizure(9)  of  a  reasonable  distress  for  rent ;  and  by  the  Statut^^O 
of  Marlbridge  it  is  enacted,  that  distresses  shall  be  reasonable,  and  ^30t 
too  great,  and  that  he  who  takes  great  and  unreasonable  distres^^s^ 
shall  be  grievously  amerced  for  the  excess  of  such  distresses. 

A  party  is  not  chargeable  for  taking  an  excessive  distress,  wh^ere 
only  a  single  chattel  is  seized,  though  it  far  exceed  in  value  -tf^J^^ 
amount(«)  of  the  rent  in  arrear ;  but  if  there  are  several  articles  ^^ 
some  value,  and  much  more  is  taken  than  is  sufficient  to  satisfy  the  r^r=*nt 
and  expenses,  the  action  may  be  supported  without  any  evidence  of  ^^^* 
press  malice.  The  distress,  however,  must  be  obviously  disproporti^^^^ 
able  to  the  rent  due,  as  a  trivial  excess  will  not  warrant  the  action ;  8^^^^ 

in  order  to  determine  whether  a  distress  was  excessive,  it  must  be ^ 

certained  what  sum  the  goods  seized(^)  would  have  produced  at  a  b^  ^ 
ker's  sale.      It  was  formerly  considered,  that  although   a  landlc:::^^^^ 


Hoare,  1  Bing.  401 ;  8  Moore,  451  ^^^'J 
Carr.  &  P.  28 ;  and  see  Holland  v.  Bir     -^"^ 


(m)  25  Geo.  II.  c.  13,  s.  5,  Irish;   2 
Will.  &  M.  c.  5.  English. 

(n)  Dor  ton  v.  Pickup.  1  Selw.  N.  P.  10  Bing.  15;  3  Moo.  &  So.  363,  S.  C. 

686,  note.  (q)  2  Instit.  107.                                       . 

(o)  Dwyer  r.  Peacock,  2  Fox  &  Sra.  (r)  52  Hen.  III.  c.  4,  Eng.  and  Iri^       ^ 

34  i  Burgess  t7.  Clowry,  1  Crawf.  &  Dix,  («)  Field  r.  Mitchell,  6  Espin.  N.         .y 

850.  C.  71 ;  Avenell  v.  Croker,  Moo.  &  Ma^-^*' 

(»)  Willoughby  r.  Backhouse,  2  B.  172. 

&  Cress.  821 ;  4  D.  &  Ry.  539;  Sells  r.  (/)  Wells  v.  Moody,  7  Carr.  &  ?.^^^' 
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Quch  larger  sum  than  was  due  to  hiin  for  rent  at  the  time  of 
ing,  yet  if  the  (listress(tf)  actually  made  were  not  unreason- 
}  purpose  of  discharging  the  rent  bond  fide  due,  an  action 
lie  for  the  excessive  demand.  It  has,  however,  been  since 
at  where  a  distress  was  unlawful  in  its  inception (f^),  being 
lore  than  was  due,  an  action  lay  at  common  law  for  the 
1  that  the  sale  of  the  distress  was  only  matter  of  aggravation : 
»re,  if  a  distress  was  made  for  more  than  was  due,  the  reliu'* 
of  the  excessive  sum  demanded,  by  notice  to  the  tenant,  did 
e  wrong,  any  more  than  the  return  of  an  article  converted^ 
}nversion. 

dlord  seize  as  a  distress  for  rent  an  unreasonable  quantity  of 
strainable(a:)  subjects  which  have  been  created  by  Statute, 
n,  loose,  or  in  the  straw,  hay,  or  growing  crops,  either 
ointly  with  other  chattels,  he  will  be  liable,  under  the  Sta- 
rlbridge,  to  make  compensation  for  the  injury,  because  the 
led  on  the  party  distraining,  of  taking  only  a  reasonable 
annot  be  varied  by  an  extension  of  his  powers :  and  where 
consists  of  growing  crops,  the  measure  of  the  damages  in  an 
he  excessive  distress,  is  not  the  value  of  the  crops,  but  the 
ice  and  expense  which  the  tenant  suffers  by  being  deprived 
2gement  of  his  crops,  and  in  being  obliged  to  provide  sure* 
rger  sum,  in  order  to  replevy  the  distress.  In  an  action  on 
\T  an  excessive  distress,  a  landlord  is  not  precluded  from 
I  arrear  of  rent,  which  became  due  prior  to  other  arrear8(y) 
been  levied  by  distress,  though  the  notice  stated  such  first 
%  made  for  rent  due  up  to  a  specified  time,  which  was  subse- 
le  day  when  the  arrears  forming  the  subject  of  the  second 
:;rued,  and  though,  upon  making  the  second  distress,  the 
)ailiff  stated  it  was  made  for  rent  incurring  due  after  the  for- 
s. 

r  to  sustain  this  action,  it  is  not  essential  there  should  have 
:tual  seizure  of  goods ;  as  payment  of  the  sum  demanded, 
h  less  was  really  due,  made  by  the  tenant(j;)  under  protest^ 
nee  of  a  threat  of  distress,  will  be  sufficient.  A  recovery  by  a 
?plevin,  is  a  bar  to  an  action  for  excessive  distress,  as  a  party 

«n  V.  Terry,  1  Moo.  &  Rob.      441-449 ;  Tyrw.  &  Gr.  729-738,  S.  C. 
I  V,  Croker,  Moo.  &  Malk.  (v)  Gambrell  v.  Ld.  Falmouth,  4  Ad. 

k  £11.  73;  6  Nev.  &  Biann.  859,  S.  C. 

V.  Henniker,  4  P.  &  Dav.         (z)  HutduDf  v.  Scott,  2  Mees.  &  W. 

&  Ell.  488,  S.  C.  809. 

;t  r.  Birtles,  I  Mees.  &  W. 
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who  has  treated  the  taking  as  wholly  tortious,  by  his  replevin, 
not  afterwards  be  permitted  to  allege  it  was  in  part  rightful ; 
appear(a)  on  the  trial  of  an  action  for  taking  an  excessive  distre 
there  was  no  cause  for  distraining,  the  plaintiff  ought  to  be  non 
An  action  of  trespass  does  not  lie  for  an  excessive  distress(&),  t 
remedy  for  the  injury  being  an  action  on  the  case,  founded  on  t 
tute,  except  where  the  distress  consists  of  gold  and  silver(c),  wl 
of  a  certain  known  value.  Money  may  be  lodged  in  Court,  purs 
to  the  Statute,  in  satisfaction  of  damages  sought  to  be  recovers 
an  action  for  an  illegal  or  excessive  distress, 

78.  By  the  Statute(/),  15  Geo.  II.  c.  8,  it  is  enacted,  tlu 
actions  of  trespass,  or  upon  the  case,  to  be  brought  against  an} 
entitled  to  rents,  or  services  of  any  kind,  his  bailiff,  or  receiver, 
other  person,  relating  to  any  entry  upon  the  premises  cbargeal 
such  rents  and  services,  or  to  any  distress,  or  seizure,  sale,  or  ( 
of  any  goods,  or  chattels  thereupon,  it  shall  be  lawful  for  the  de 
in  such  actions  to  plead  the  general  issue,  and  give  the  special 
in  evidence ;  and  in  case  the  plaintiff  in  such  action  shall  becor 
suit,  discontinue,  or  have  judgement  against  him,  the  defendai 
recover  double  costs  of  suit. 

A  party  can  only  justify  under  the  general  issue  given  by  tl 
tute,  for  acts  done  as  landlord(^)  in  making  a  distress,  and  not 
expulsion  of  the  tenant  or  his  family :  and  if  the  goods  continue 
premises  beyond  the  time  allowed  by  law  for  their  sale,  the  la 
under  this  issue,  cannot  justify  an  entry(A)  to  remove  them  afte 
but  must  plead  a  license  to  warrant  the  removal,  or  ^^  soil  ai 
hold*'  to  justify  the  expulsion. 

Where  cattle  are  fraudulently  removed  from  demised  premises 
purpose  of  avoiding  a  distress,  and  are  followed  and  distrained  p 
to  the  15  Geo.  II.  c.  8,  upon  a  plea  of  the  general  issue  to  ai 
of  trespass(t)  for  the  seizure,  the  landlord  cannot  give  the 


(a)  Phillips  V,  Berryman,  3  Dougl. 
288 ;  1  Selw.  N.  P.  693 ;  and  see  Grace 
V.  Morgan,  2  Bing.  N.  C.  534;  2  Scott, 
790. 

(6)  Hntchlns  v.  Chambers,  1  Burr. 
590;  Lyne  r.  Moody,  Fitzg.  85;  2 
Stra.  851,  S.  C. 

(c)  Moir  V,  Monday,  cited  1  Burr. 
596. 

(d)  3&4  Vict.  c.  105,  s.  46,  Irish ;  3 
&  4  Will.  IV.  c.  42,  English. 

(e)  Young  v,  Robinson,  4  Irish  Law 
Rep.  13. 

(f)  15  Geo.  II.  c.  8,  s.  10,  Irish,  per- 


petuated by  the  8th  Geo.  III.  c. 
11  Geo.  II.  c.  19,  s.  21,  English 

(g)  Bisset  r.  Caldwell,  Peak 
C.  36;  Gilb.  Distress,  by  H 
Etherton  v,  Popplewell,  1  Ea 
Ashcroft  r.  Brown,  3  B.  &  Ad.  ( 
see  Purcell  v.  Nowlan,  Smyth 
53 ;  1  Irish  Law  Rep.  258, 

(h)  15  Geo.  II.  c.  8,  8.  1,  Irish 
II.  c.  19,  s.  1,  Enelish. 

(i)  Postman  v.  Hurrell,  6  Ci 
225 ;  Furneaux  v,  Fotherby,  ^ 
N.  P.  C.  136;  Vaughan  v.  Dav 
pin.  N.  P.  C.  256. 
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Mtter  in  evideDce,  but  must  plead  a  special  justification  under  the 
Statute.  It  was  decided,  that  a  landlord  might  waive  his  privilege  of 
giWng  the  special  matter  in  evidence  under  the  general  issue(j), 
tithout  compromising  his  right  to  double  costs,  as  the  two  branches  of 
tb  Statute  are  quite  unconnected  with  each  other ;  but  by  the  Sta- 
We{k)y  5  &  6  Vict.  c.  97,  the  landlord  is  now  deprived  of  any  right  to 
ikwUe  costs. 

79.  A  pound-keeper  is  bound  to  receive  and  detain(/)  in  his  pound, 
ottle  offered  to  his  custody,  and  being  liable  to  an  action  for  refusing 
to  take  cattle  distrained,  he  is  not  answerable  for  the  lawfulness  of 
tkeir  seizure ;  if  cattle  be  wrongfully  taken,  the  person  making  the 
apdoo,  or  bringing  them  to  the  pound,  is  answerable,  and  not  the 
poiod-keeper,  unless  by  exceeding  the  limits  of  his  duty,  be  assent  or 
nke  himself  a  party  to  the  trespass :  after  cattle  have  been  impounded, 
tkoogh  without  cause,  they  cannot  be  discharged  without  replevin,  or 
tke  eoosent  of  the  party  who  placed  them  in  custody  of  the  law ;  and 
tf  tie  pound  be  broken,  and  the  cattle  rescued,  an  action  can  only  be 
hoQght  by  the  party  interested,  and  not  by  the  pound-keeper,  and  the 
&trainor(»i)  may  retake  the  distress  wherever  it  shall  be  found,  and 
nplace  it  in  lawful  custody.  Cattle  having  been  distrained  damage- 
fiwmi^  it  appeared  they  were  taken  in  a  place(n)  in  which  their  owner 
U  right  of  common,  and  being  impounded  in  a  fold  on  the  waste 
vithoQt  any  bolt  or  &stening,  it  was  ruled  that  their  owner  might 
fcUke  them  on  fresh  pursuit. 

Rescue,  so  £Bir  as  it  relates  to  distress,  is  the  taking  away  chattels(o) 

<Kit  of  the  custody  of  the  distrainor,  contrary  to  law  :  the  party  injured 

^  entitled,  at  common  law(jt>),  to  a  writ  of  rescous,  but  this  remedy 

iting  found  insufficient,  it  was  enacted(9),  that  upon  any  pound-breach, 

^  rescue  of  goods  or  chattels  distrained  for  rent,  the  person  aggrieved 

'iudl,  in  a  special  action  on  the  case  for  the  wrong  sustained,  recover 

^ble  damages  and  costs(r)  against  the  offender,  or  against  the  owner 

^  the  goods  distrained,  in  case  the  same  be  afterwards  found  to  have 

coine  to  his  use  or  possession.   Another  remedy  was  also  given  by  means 

^f  reception,  which  was  confined  to  cases  in  which  the  chattels  rescued 

O)  Gimbrtll  v.  Ld.  Falmouth,  6  Nev.  (o)  Bull,  N.  P.  61 ;  Co.  Litt.  160.  B. 

«t  M.  589.  ip)  Rich  ».  VVooUey,  7  Bing.  661  j  5 

ik)  5k6  Yict  c.  9,  8.  2,  Eng.  &  Ir.  Moo.  &  P.  663. 

(0  Badkin  v.  Powell,  2  Cowp.  476.  (a)  7  WiU.  Ill,  c.  22,  s.  6,  Irish ;  2 

(a)  Co.  Litt  47,  B.  WiU.  and  M.  Sess.  1,  c.  5, 8. 4,  English, 

(a)  Year  Book,  30  Edw.  III.  fo.  26,  (r)  But  see  as  to  costs,  5  &  6  Vict. 

B.;  Co.  Litt  47,  B.,  and  note  303  from  c.  97. 

U  Hak'ft  MSS. 
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could  be  retaken  without  breach  of  the  peace,  and  upon  fresh  pursv 
Lord  Coke  says  :  **  when  a  man  hath  taken  a  distress,  and  the  ca^ 
distrained,  as  he  is  driving  them  to  the  pound(«),  go  into  the  hous^ 
the  owner,  if  he  that  took  the  distress  demand  them  of  the  owner,  s« 
be  deliver  them  not,  this  is  a  rescous  in  law  :"  but  where  cattle  w*^ 
distrained  damage-Jeasantf  and  the  distrainor  left  them,  in  order  to  « 
prize  the  owner,  and  during  his  absence,  the  cattle  went  on  the  own^ 
land(^),  and  remained  there  half  an  hour  without  being  demanded  (I.1 
ing  that  time,  it  was  held  that  the  distrainor,  on  his  return,  had 
right  to  retake  the  cattle,  because  his  absence  for  such  a  period  was  i 
abandonment  of  the  right  of  fresh  pursuit.  If  cattle  impounded  €k 
mage-feasant  escape  from  pound  without  any  default  of  the  distrainor 
trespass  lies  against  the  owner  for  the  injury  committed  by  his  cattJ^ 
but  if  the  cattle  escape(tf)  from  the  defective  state  of  the  pound,  an 
action  does  not  lie  against  their  owner,  unless  the  cattle  get  back  into 
his  possession.  Where  a  bailiff  in  possession  of  goods  under  a  land- 
lord's distress  for  rent,  receives  an  execution  from  the  sheriff,  and  sells 
the  goods  under  it,  the  sheriff  is  liable  in  an  action(t;)  for  pound-breach 
and  rescue  at  the  suit  of  the  landlord,  being  the  same  thing  as  if  the 
sheriff  had  taken  the  goods  out  of  the  custody  of  the  landlord. 

By  the  Irish  Statute(t£;)  6  Geo.  IV.  c.  43,  it  is  enacted,  that  if 
any  person  shall  rescue  any  cattle  which  shall  have  been  lawfully 
seized  for  the  purpose  of  being  impounded,  or  shall  break  down,iDJarey 
or  destroy  any  pound  legally  constituted  (whether  any  cattle  shall  be 
impounded  there  or  not),  or  shall  commit  any  pound- breach  or  rescue, 
whereby  any  cattle  of  any  description  shall  escape  or  be  enlarged  from 
any  such  pound,  every  such  person  shall  be  deemed  guilty  of  a  misde- 
meanor, and  upon  conviction  of  such  offence,  either  at  the  assizes  or 
quarter  sessions,  shall  be  liable  to  suffer  fine  and  imprisonment,  at  the 
discretion  of  the  Court. 

In  distraining  for  rent,  circumstances  may  occur  rendering  the  pre- 
sence of  a  constable  proper,  but  to  justify  the  landlord  in  calling  him 
in,  it  must  be  shewn(a!;)  there  were  threats  of  resistance,  or  apprebeo- 
sion  of  violence:  and  by  the  Statute(^)  7  &  8  Geo.  IV.  c.  67,  i^  '• 
provided  that  no  police  constable  shall  be  employed,  under  the  autho- 
rity of  the  magistrates  of  the  county,  in  the  levy  of  rents  by  distress, 

(#)  Co.  Litt  161.  A.  (r)  Reddell  v.  Stowey,  2  Moo.  &  Rob. 

(0  Rnowles  o.  Blake,  5  Bing.  499 ;  3  358. 

Moo.  &  P.  314,  S.  C.  (it)  6  Geo.  IV.  c.  43,  s.  2,  Irish. 

(11)  Vaspep  V,  Eddowes,  I  Ld.  Rajm.  (x)  Skidmore  v.  Booth,  6  CaiT.  *  » • 

719;  I  Salk.  248;  Holt,  256;  11  Mod.  777. 

21  ;  12  Mod.  658,  S.  C.  (y)  7  &  8  Geo.  IV.  ts.  67,  ••  U,^^ 
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^c«pt  where  forcible  resistance  shall  have  been  actually  made  and 
'ored  by  information  taken  on  oath. 

it  is  enacted  by  the  Irish  Statute(2:)  8  Geo.  I.  c.  2,  that  if  any  dis- 
3SS  lawfully  taken  for  rent  or  services,  or  other  legal  dues,  shall  be 
krued,  if  the  person  on  whose  behalf  such  distress  was  taken,  his 
ent  or  bailiff,  or  any  person  employed  in  taking  such  distress,  shall, 
thin  fourteen  days  after  such  rescue,  make  oath  thereof  before  any 
itice  of  the  peace  of  the  county  where  such  rescue  shall  have  been 
Bunitted,  then  such  justice  shall,  by  warrant  under  his  hand  and  seal, 
der  and  require  one  or  more  constable  or  constables  of  the  county  to 
>  with  and  assist  the  person,  on  whose  behalf  such  distress  was  taken, 
his  agent  or  bailiff,  or  the  person  employed  by  him,  or  the  person 
ftking  such  oath,  to  distrain  again  for  the  said  rent,  services,  or  other 
igil  dues,  and  to  take  with  him  a  number  of  persons  sufficient  to  se- 
ore  and  convey  the  distress,  so  by  him  or  them  to  be  taken,  to  some 
iwfiil  pound ;  provided  that  before  such  warrant  shall  be  granted,  there 
ball  be  deposited  with  the  justice  of  the  peace  such  reasonable  sum  of 
loney  as  he  shall  require,  to  satisfy  such  constable  or  constables,  and 
^and  their  assistants,  for  their  pains  and  trouble  in  executing  such 
warrant;  which  money  so  paid  shall,  in  the  first  instance,  be  deducted 
Qt  of  the  money  arising  by  the  sale  of  such  distress,  in  case  the  same 
lull  be  sold,  or  otherwise  shall  be  levied  by  distress  and  sale  of  the 
oods  as  in  case  of  a  distress  for  rent,  or  by  civil  bill  against  the  per- 
m  owing  the  rent  for  which  such  distress  was  taken,  with  costs  of 
lit. 

The  Statute(a)  6  &  7  Vic.  c.  30,  after  reciting  that  it  frequently 
ippens  that  cattle  which  are  lawfully  impounded,  or  which  are 
^lly  seized  for  the  purpose  of  being  impounded,  are  rescued 
m  the  pound  or  place  in  which  they  are  so  impounded,  or  on  the 
y  to  or  from  such  pound  or  place,  and  the  expense  of  prosecuting 
:h  offenders,  or  obtaining  redress  for  the  injury  occasioned  by  such 
cue  to  the  persons  so  entitled  to  distrain,  is  usually  out  of  proper- 
Q  to  the  damage  for  which  such  cattle  are  distrained,  enacts^  in  case 
f  person  or  persons  shall  release,  or  attempt  to  release  any  horse, 
^  sheep,  swine,  or  other  beast  or  cattle  which  shall  be  lawfully 
led  for  the  purpose  of  being  impounded,  in  consequence  of  having 
en  found  wandering,  straying,  or  lying,  or  being  depastured  on  any 
closed  land  without  the  consent  of  the  owner  or  occupier  of  such  en- 
Ked  land,  from  the  pound  or  place  where  the  same  shall  be  so  im- 

(«)  8  Geo.  I.  c.  2,  St.  8,  9,  Irish.  (a)  6  &  7  Vict.  c.  30,  s.  I,  Eng.  and  Ir. 
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pounded)  or  on  the  way  to  or  from  any  such  pound  or  place^  or  g 
pull  down,  damage,  or  destroy  the  same  pound  or  place,  or  any 
thereof,  or  any  lock  or  bolt  belonging  thereto,  or  with  which  the  s 
shall  be  fastened,  every  person  so  offending  shall,  upon  convii 
thereof  before  any  two  of  Her  Majesty's  justices  of  the  peace,  fc 
and  pay  any  sum  not  exceeding  five  pounds,  together  with  reasoi 
charges  and  expenses,  or  in  default  thereof  be  committed  by  such 
tices,  by  warrant  under  their  hands  and  seals,  to  the  house  of  co 
tion  of  the  county  wherein  the  offence  shall  have  been  committed,  1 
to  be  kept  to  hard  labour  for  any  time  not  exceeding  three  calc 
months,  nor  less  than  fourteen  days,  unless  such  sum  of  monej/ 
costs  shall  be  sooner  paid :  and  it  shall  be  lawful  for  such  justic 
award  the  whole  or  any  portion  of  such  penalty  to  the  person  or 
sons  on  whose  behalf  such  cattle  were  distrained ;  provided  that  not 
therein  contained  shall  authorize  any  justices  to  hear  and  deter 
any  case  of  pound-breach  or  rescue  in  which  any  question  shall 
as  to  the  title  to  any  lands,  tenements,  or  hereditaments,  or  any  inti 
therein  or  accruing  therefrom,  or  as  to  any  bankruptcy  or  insolve 
or  any  execution  under  the  process  of  any  Court  of  justice,  or  as  U 
obligation  of  maintaining  or  keeping  in  repair  any  wall,  hedge,  pal 
ditch,  sunk  fence,  or  fence  whatsoever. 

The  preceding  Statute  only  extends  to  distresses  made  for 
causes  specifically  enumerated,  and  is  not  applicable  to  any  dist 
made  for  rent. 
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CHAPTER  IV. 


EEPLEVIN. 


1.  Nature  of  Revkvin,  and  token  the 

Writ  shaU  he  superseded, 

2.  Ongm  of  the  Proceeding  by  He- 
in. 

3L  Ifrit  of  Recaption, 

i,  Replevingers  and  their  Duty, 

5.  Replevin  for  Goods  under  Execu- 
tion^ or  belonginsto  the  Crown, 

d  Does  not  He  for  Title-Deeds^  nor 
for  Articles  affixed  to  the  Free- 
hold. 

J.  Title  of  the  Claimant  in  Replevin. 

^Distress  replevisable  at  any  Time 
before  Sale, 

8UESTIE8  IN  REPLEYIlf* 

9.  Obligation  of  Sheriff  to  take  Sure" 
ties  wuter  Statute  of  fVestmin- 
ster  2nd, 

10.  Security  required  under  Irish  Sta- 
tute 8  Geo.  I.  c.  6. 


1 1 .  Sheriff* s   Liability  on  replevyir 

Distresses    under    Statute^ 
Geo,  III,  c.  38. 

12.  Assignment  of  Replevin  Bond  by 

Sheriff, 

13.  Condition  to  prosecute  Suit  with 

Effect  and  without  Delay, 

14.  Remedy  against  Sheriff  for  taking 

insufficient  Pledges, 

15.  Extent  of  Liability  of  Sureties. 

16.  Proof  of  Sufficiency  of  Sureties, 
17*  Sureties  have  no  Lten  on  Goods 

restored  by  Replevin, 

18.  Venue  in  Action  against  Sheriff, 

and  on  Replevin  Bond. 

19.  Suggestion    of  Breaches,    after 

Judgement  by  Default,  on  Re- 
plevin Bond. 

20.  Sureties  entitled  to  Relief  where 

Time  given  to  principal  Debtor, 

21.  Slaying  Action  on  Replevin  Bond, 


1.  Replevin  is  the  appropriate  remedy  for  asserting  a  right  by  a 
person,  from  whom  goods  or  chattels  are  unlawfully  taken(a),  to  have 
tlKm  immediately  restored,  upon  giving  security  to  return  the  property, 
iflcaseit  shall  be  so  adjudged.  The  proceeding  by  replevin  has,  in 
inany  instances,  the  injurious  effect  of  depriving  a  party  of  his  prttnd 
fide  evidence  of  title  to  the  good8(&),  arising  from  the  mere  fact  of 
possession,  and  should  not  be  resorted  to,  unless  the  person  issuing  the 
^t  had  an  unqualified  and  unequivocal  possession  of  the  property.  If 
^itplevin  out  of  Chancery  be  issued  improvidently,  or  be  abused,  the 
Chancellor(c)  will,  before  its  return  into  a  Court  of  law,  order  the  writ 
to  be  quashed  or  superseded,  and  though  Lord  Redesdale  ordered  a  re- 
pleviD  8uit((f)  to  be  discontinued,  after  plea  pleaded,  yet  in  later  cases 
It  has  been  held,  that  after  the  writ  is  returned,  any  application  on  the 
'^'>ject(e)  ought  to  be  made  to  the  Court  of  law. 


,  i^)  Chamberlain,  ex  parte,  1  Sch.  & 
^'  320;  In  the  Matter  of  Wilsons, 
5j»Jkrnpt8,  1  Sch.  &  Lef.  820,  note ; 
^on  V,  Shannon,  1  Sch.  &  Lef.  324 ; 
feoapleman  v.  Case,  10  Mod.  25. 
J^)  Comer  ford  v,  Blake,  2  Irish  Eq. 
'^'  176;  Shannon  v.  Shannon,  1  Sch. 


&  Lef.  324 ;  Dunne  v,  Bergin,  1  Moll.  522. 

(c)  Comerford  v.  Blake,  2  Irish  Eq. 
Rep.  176 ;  McCarthy  v.  Maguire,  1  Moll. 
47. 

(d)  In  the  Matter  of  Wilsons,  Bank- 
ruptSy  1  Sch.  &  Lef.  320,  note. 

(e)  Quin  v,  Dowling,  1  MoU.  48,  note ; 


806 


REMEDIES  INCIDENT  TO  TENANCY. 


The  writ  of  replevin  is  not  absolutely  restricted  to  the  getting 
of  goods  taken  as  a  distress,  and  may  be  beneficially(/)  adoptei 
eases  where  an  action  of  trover  would  not  afford  an  adequate  reme- 
a  replevin  sued  out  of  Chancery  for  the  purpose  of  getting  back  g( 
which  were  procured  under  a  contract  to  convey  them  to  Philadelp- 
liaving  been  returned  into  the  Queen's  Bench,  an  application  toqiL  ^ 
the  writ(^)  was  refused  by  the  Court  of  law,  as  there  were  import ^i 
legal  questions  to  be  tried  between  the  parties.     If  stolen  goods    an 
taken  out  of  the  possession  of  a  bond  fide  purchaser  by  means(A)  ofa 
replevin,  the  writ  will  be  quashed  by  the  Court  of  law  into  whicb  it 
is  returned,  and  an  order  will  be  made  to  restore  the  property  taken 
under  it.     The  expression  that  "  replevin  does  not  lie,"  is  often  ap- 
plied to  cases  in  which  it  is  only  meant  that  the  suit  cannot  be  success* 
fully  prosecuted  by  the  party  replevying,  and  does  not  imply  that  the 
writ  should  be  superseded. 

2.  Replevin  is  a  personal  action,  though  the  title  to  lands  may 
incidentally  come  into  question,  and  is  commenced  either  by  original 
writ  out  of  Chancery,  or  by  plaint,  or  by  civil  bill  upon  a  distress  for 
rent  not  exceeding  fifty  pounds.  The  jurisdiction  in  questions  relating 
to  distresses,  belonged  peculiarly,  by  the  common  law,  to  the  Royal 
prerogative(t),  and  as  such  matters  required  despatch,  a  special  autho- 
rity was  delegated  to  the  sheriff  to  make  replevins,  not  in  his  capacity 
of  sheriff,  but  ei^^  ju$ticiariu$  regis :  the  original  writ  of  replevin  was 
derived  from  the  common  law,  and  conferred  on  the  sheriff  (A)  jtfdtctol 
power  to  decide  the  matter  complained  of,  while  the  authority  he  re- 
ceived from  other  writs  was  merely  ministerial.  The  original  writ  wasnot 
made  returnable,  and  was  in  nature  of  ajjisticiesy  empowering  the  she- 
riff to  hold  plea  in  his  County  Court,  respecting  the  matter  in  dispute 
between  the  parties,  and  if  nothing  were  done  under  the  first  writ, 
there  issued(/)  a  second  or  alias  writ,  which  was  followed  by  Aplunes 


Dunne  v.  Bergin,  1  Moll.  522 ;  Power's 
case,  1  Moll.  524. 

(/)  Dore  V,  Wilkinson,  2  Stark.  N. 
P.  C.  288 ;  Le  Mason  ».  Dixon,  W. 
Jones,  173^  Anon.  1  Moll.  390. 

(g)  Corscaden  v.  Stewart,  1  Irish  Law 
Rep.  106;  and  see  Farrell  v.  Beresford, 
1  Ball  &  B.  328. 

(h)  Doyle  r.  Kelly,  4  Irish  Law  Rep. 
9;  Anon.  1  Moll.  390;  and  see  Grif- 
fiths  V.  Stephens,  1  Chitty's  Rep.  196, 
as  to  a  replevin  of  goods  sold  under  a 
distress  for  rent. 

(t)  Detentio  namii  pro  districtione  fa- 
cienda  pertinet  ad  corouam  domini  re- 


gis, sed  quia  placitum  istud  dilationem 
non  capit,  vice-comiti  conceditur  termi- 
nandum,  sicut  justiciarius  domini  regis. 
Bracton.  155,  B.,  lib.  3,  De  Corona,  cap. 
37. 

(k)  GUb.  Repl.  by  Hunt,  87 ;  2  InstiL 
139 ;  Mounsey  v,  Dawson,  1  Nev.  &  P. 
763,  and  the  note ;  6  Ad.  &  £11.  752 ; 
Hallett  V.  Birt,  1  Lord  Raym.  218 ;  5 
Mod.  252 ;  and  see  19  Vin.  Abr.  Re. 
plevin,  Z.  plac.  8. 

(/)  See  the  note  of  the  Reporters  on 
the  practice  of  Replevin,  2  Fox  &  Smith, 
152;  1  BrowDlow's  Rep.  167;  3  Bla. 
Comm.  147- 
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Qable  into  the  King's  Bench  or  Common  Pleas,  and  com- 
le  sheriff  to  signify  the  cause  wherefore  the  claimant's  goods 
eplevied  :  the  authority  given  to  the  sheriff  by  the  original 
mts  to  hold  plea  of  the  subject  in  controversy,  was  altoge- 
ieded(i?i)  by  the  pluries  writ,  because  he  was  supposed  to 
cted  his  duty  upon  two  occasions,  and  should  no  longer  be 
h  judicial  power,  and,  therefore,  the  further  cognizance  of 
IS  committed  to  the  King's  Courts. 

he  wars  between  Henry  the  Third  and  his  barons  had  sub- 
•is  found  expedient  to  pass  an  Act(n)  declaratory  of  the  law 
ject  of  distresses,  and  introducing  provisions  for  the  purpose 
r  tenants  from  the  oppressive  abuse  of  distresses  by  their 
eriors,  and  accordingly  it  was  enacted  by  the  Statute  of 
3,  that  if  cattle  (averia)  of  any  person  were  taken  and  wrong- 
lolden,  the  sheriff,  after  complaint  made  to  him  thereof, 
ver  them,  without  let  or  gainsaying  of  him  that  took  them, 
common  law,  the  sheriff  had  no  jurisdiction  to  grant  reple- 
)t  in  his  county  court,  and  then  only  by  writ  out  of  Chan- 
by  the  Statute  of  Marlbridge  he  was  enabled  to  grant(o) 
ipon  plaint  without  writ,  and  at  all  times,  whether  in  or  out 
t.  By  this  Statute  the  sheriff,  upon  plaint  made  to  him,  may 
ally  or  by  warrant,  command  his  bailiff  to  deliver  cattle  or 
-ained  to  the  claimant ;  and  the  sheriff  is  authorized  to  hold 
devin  by  plaint  in  his  county  Court  to  any  amount,  and 
fed  by  recordari  into  the  King's  Bench,  or  Common  Pleas, 
>  upon  the  legality  of  the  distress,  and  award  a  return.  The 
rta"  used  in  the  Statute,  signifies(/7)  beasts  used  for  agri- 
irposes,  and  though  by  construction  extended  to  all  chattels, 
lat  the  object  of  the  enactment  was  only  to  give  relief  in 
stress.  The  proceeding  by  original  writ  out  of  Chancery 
e  utterly  obsolete  in  England(9),  but  still  continues  to  be  the 
ually  adopted  in  Ireland  ;  and  as  fourteen  days  must  be  suf- 
pse  between  the  act  of  distraining  and  the  sale  of  a  distress  in 
le  delay  in  obtaining  the  writ  is  not  attended  with  inconve- 
f  the  Irish  Statute(r),  36  Geo.  III.  c.  39,  the  county  Courts 


loor  V.  Watts,  1  Ld.  Raym.  lett  v.  Birt,  5  Mod.  252  ;  Gilbert's  Re- 

El^l.  bj  Hunt,  107*  plevin,  92. 

n.  III.  c  21 ;  the  Statute  (p)  Glossary  by  Ducange  in  verbo. 

^e,A.  D.  1267*  Iq)  Cuthness  v.  Murphy,   Smith   & 

sey  V.  Dawson,  1  Nev.  &  P.  Batty,  8. 

&  Ellis,  752,  S.  C. ;   HaU  (r)  36  Geo.  III.  c.  39,  Irish. 
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are  prohibited  from  holding  plea  in  any  action,  or  issuing  any  writ  or 
process  against  any  person^  his  goods  or  chattels,  but  it  is  provided 
that  nothing  in  the  act  contained  shall  deprive  any  such  court  of  anj 
jurisdiction  or  authority  which  by  law  such  court  then  had  in  making 
replevin,  and  deliverance  of  distresses. 

3.  Before  the  sheriff  replevies  goods  distrained,  whether  the  pro- 
ceeding for  that  purpose  be  by  writ  or  by  plaint,  he  ought  to  get(«) 
adequate  security  from  the  claimant  to  prosecute  his  suit,  and  to  reton 
the  distress,  if  a  return  thereof  shall  be  adjudged ;  and  as  the  partj 
distraining  obtained  sufficient  security  for  his  demand,  it  was  coon- 
dered  reasonable  that,  pending  suit,  the  plaintiff's  goods  should  be  pro- 
tected against  any  further  distress  upon  the  same  account  for  which 
the  original  distress  had  been  made.  In  order  to  effect  this  objects 
writ  of  recaption  was  framed,  which  issues  out  of  Chancery  directed  lo 
the  sheriff,  and  after  reciting,  that  the  claimant's  goods  had  been  le- 
plevied,  and  were  again  distrained  for  the  same  cause,  commands  the 
sheriff  to  deliver(^)  to  the  claimant  his  goods  until  the  chief  plea 
between  the  parties  shall  be  determined  ;  and  if  the  defendant  hid 
again  taken  the  claimant's  goods  upon  the  same  account  he  had  befoR 
taken  them,  then  to  have  his  body  at  the  next  county  court,  and  to 
punish  him,  if  he  should  be  convicted  of  the  second  taking  upon  one 
and  the  same  account. 

Neither  the  original  nor  alias  writs  of  replevin(tf)  are  ever  issuei 
but  the  pluries  writ,  which  is  usually  styled  the  **  Chancery  replevint" 
is  sued  out  in  the  first  instance,  and  is  always(v)  accompanied  with 
a  writ  of  recaption,  which  is  served  on  the  party  distraining  imne- 
diately  after  the  goods  distrained  have  been  restored  to  the  claimsit 
under  the  sheriff's  warrant,  with  a  view  of  preventing  any  repetition  if 
the  distress.  The  court  into  which  the  replevin  is  returned  will,  npM 
affidavit  of  personal  service  of  the  writ  of  recaption,  award  an  attach- 
ment against  the  distrainor,  if  he  cause  a  second  distress  to  be  made 
upon  the  claimant's  property  on  the  same  account  for  which  the  tniip' 
nal  distress  was  taken,  and  if  it  appear  clearly  that  the  goods  seised 
under  the  original  distress  were  sufficient  to  answer  the  demand  of  ^ 
party  distraining.     However  an  action  on  the  case  for  distraining  t 

(0  13  Edw.  I.  c.  2,  8.  3,  Westminster  first  writ    of  recaption   giym  in  ^ 

2,  English  and  Irish;  36  Geo.  III.  c.  Re^st.  Brevinm. 

38,  Irish.  (u )  See  a  full  sUtement  of  the  pniD' 

(0  Bracton,  159,  A. ;  Lib.  3,  de  Co-  tice  in  2  Fox  &  Smith,  157. 

rona,  cap.  37.     The  form  of  the  writ  (v)  Trench  in  repl.  v.  Taaffe,  8  Lw 

adopted  in  Ireland  is  taken  from  the  Rec.  26,  2nd  Ser. 
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ime  for  the  same  tent(w)  pending  a  replevin  suit  for  the  first 
affords  the  tenant  a  much  uiore  effectual  remedy  for  the  injury 
f  proceeding  grounded  on  the  recaption, 
itever  may  have  been  the  original  object  of  the  Statute(2;)  of 
dge,  it  is  now  held  not  only  to  extend  to  all  chattels  capable 
r  distrained,  but  to  embrace  all  ca8es(y)  of  wrongful  taking, 
for  rent  or  for  any  other  cause,  to  which  the  replevin  by  writ 
)licable,  and  therefore  a  replevin  by  plaint  granted  by  the 
IS  as  effectual  for  every  purpose  as  a  replevin  by  writ  out  of 

T- 

n  order  to  fieunlitate  the  delivery  of  distresses  for  rent,  it  is  en- 

the  Irish  Civil  Bil\{z)  Act,  6  &  7  Will.  IV.  c.  75,  s.  7,  that  the 

>r  the  time  being  for  every  county  in  Ireland  shall,  within  ten 

ar  he  shall  be  sworn  in  as  sheriff,  depute  a  sufficient  number  of 

to  act  as  replevingers  in  case  of  distresses  for  rent,  so  that  there 

,  at  least,  one  such  replevinger  in  every  town  wherein  general 

ter  sessions  of  the  peace  are  held :  and  for  every  refusal,  or 

to  appoint  within  ten  days  a  sufficient  number  of  persons  to 

iuch  replevingers,  and  also  for  every  month  during  which  there 

t  be  one  such  replevinger  in  each  such  sessions  town,  every 

mS  shall  forfeit  and  pay  the  sum  of  twenty  pounds,  to  be  re- 

le  by  civil  bill  by  any  person  who  will  sue  for  the  same  :  and 

ileving^rs  so  to  be  appointed,  shall  have  authority  in  the  she- 

me  to  grant  replevins  and  make  deliverance  of  all  distresses,  in 

inner  or  form  as  the  sheriff  ought  to  do. 

t  replevingers  under  the  preceding  Act  are  only  empowered  to 

^levins  and  make  deliverance  of  distresses  for  rent,  and  their 

ions  are  only  valid  during  the  continuance  in  office  of  the  she- 

ing  the  appointments,  and  must  be  renewed  by  every  succeed- 

riff:  if  the  deputy  of  a  former  sheriff  continue  to  discharge  the 

f  replevin  clerk  without  a  new  deputation,  the  whole(a)  founda- 

the  replevin  suit  fails,  and  a  prohibition  will  be  granted  to  re- 


bitty's  Pleading,  720,  A.  and  the 
ecL ;  Bishop  v.  Bryant,  6  Car. 
t. 

Hen.  III.  c.  21,  Eng.  and  Irish, 
ibourin  V.  Marshall,  3  B.  & 
0. 

k  7  Wfll.  IV.  c.  75,  8.  7,  Irish, 
pads  so  much  of  the  Irish  Sta- 
Car.  L  S.  2,  c.  25,  and  3  Geo. 
u  relates  to  the  appointment  of 
by  sheriff  for  granting  reple- 
he  Ei^lish  Statute,  1  &  2  PhU. 


and  Mary,  c.  12,  s.  3,  is  analogous  to  the 
repealed  provisions  of  the  Irisn  Acts,  10 
Car.  I.  ses.  2,  c.  2,  s.  3 ;  and  3  Geo.  I. 
c.  3,  ss.  3, 4, 5. 

(a)  Griffiths  v.  Stephens,  1  Chitty's 
Rep.  196.  The  rule  for  a  prohibition 
appears  to  have  been  made  upon  a  ground 
not  mentioned  in  the  conditional  order, 
nor  relied  on  in  the  affidavits,  nor  sug- 
gested at  the  time  of  making  the  origisAl 
application. 
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Strain  the  sherijST  from  proceeding  in  such  suit  in  his  county  cou 
sheriff  is  answerable  if  any  replevinger  appointed  by  him  accep 
ficient  security  for  prosecuting  the  replevin  suit,  and  for  returi 
distress,  and  the  replevinger  is  liable,  in  an  action  at  the  suit  of  I 
riff(6),  for  taking  a  bond  with  insufficient  sureties :  in  an  action 
assignee  of  a  replevin  bond,  the  defendant  pleaded  that  the  \h 
taken  from  him  by  one  J.  S.  in  the  name  of  the  sheriff,  under  ( 
that  J.  S.  was  duly  appointed  replevinger,  with  a  traverse(c),  < 
that  the  sheriff  took  the  bond,  on  which  issue  was  joined :  th< 
held,  that  proof  of  the  bond  being  passed  to  a  person  who  acte 
plevinger,  made  out  B,primd  facie  case  on  the  plaintiff's  part,  e 
him  to  a  verdict  in  the  absence  of  contradictorv  evidence. 

5.  Replevin  does  not  lie  at  the  suit  of  a  debtor  for  goods  t 
out  of  his  possession  by  the  sheriff  under  an  execution  issued  fr 
of  the  superior  courts,  and  if  an  attempt  were  made  by  the  d( 
get  back  his  goods  by  replevin,  the  Court  would  punish  suci 
ference(e)  with  their  jurisdiction,  because  goods  in  the  sheriff*: 
are  placed  in  custody  of  the  law,  and  if  they  were  to  be  restorec 
plevin  to  the  party  on  whom  the  money  was  to  be  levied,  the  o 
justice  would  be  impeded  :  but  if  a  sheriff's  officer  having(y*)  an 
tion  against  A,  undertakes  to  execute  it  on  goods  in  the  possessic 
the  latter  may  proceed  by  replevin ;  and  if  goods  are  taken  fr 
possession(^)  of  a  servant  under  an  execution  against  him,  reple 
at  the  suit  of  the  owner  of  the  property.  Goods  taken  under 
cution  issued  by  an  inferior  court(A)  may  be  got  back  by  re 
because  the  inferior  jusisdiction  being  restrained  within  pa 
limits,  the  person  making  the  caption  is  bound  to  show  he  U 
property  within  those  limits,  and  that  the  Court  did  not  exce< 
authority  in  awarding  the  execution.  Goods  seized  by  force  oi 
rant  on  a  civil  bill  decree  which  must  pass  through  the  sheriff's 
and  is,  in  fact,  an  execution,  cannot  be  replevied  by  the  party  oi 
the  money  is  to  be  levied,  as  he  cannot  be  suffered  to  try  ove 
in  replevin  the  same  question  which  was  decided  in  the  original 
but  the  Queen's  Bench  refused  to  quash  a  replevin  issued  for  tl 

(6)  Bowdon  v.  Hall,  7  Jurist,  579;  son's  Amer.  Rep.  84;  Judd  v 

Sutton  V.  Waite,  8  Moore,  27.  Cowen's  Amer.  Rep.  259. 

(c)  Faulkner  v,  Johnson,  1 1  Mees.  &  (g)  Clarke  v.  Skinner,  20  J 

W.  581.  Amer.  Rep.  465. 

(if)  Gilb.  Repl.  by  Hunt,  154.  (A)  Gilb.  Repl.  by  Hunt,  154 

(e)  The  King  v.  The  Sheriff  of  Lei-  (0  Coote  ».  Gorman,  3  Law  ! 

cester,  1  Barnard,  110;  Cawthorne   v.  58 ;  and  see  Winnard  v.  Foster, 

Campbell,  1  Anstr.  205,  212,  note.  1 190. 

(/)  Thompson  r.  Button,    14  John- 
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such  goods  by  a  third  person^  who  claimed  them,  as  being  ex- 
r  his  own  property. 

re  distress  and  sale  of  goods,  in  nature  of  an  execution,  are 
r  Statute,  it  has  been  assumed  in  many  cases(j),  that  the  lega- 
i  seizure  under  the  warrant  of  a  justice  of  peace,  cannot  be 
ed  in  replevin,  unless  the  Statute  recognizes  such  a  remedy(A) 
g  a  general  form  of  avowry.  This  subject  has  lately  been 
under  the  consideration  of  the  English  Exchequer(/),  when  it 
ided,  that  either  replevin  or  trespass  will  lie,  if  the  magistrate 
urisdictioD,  and  that  he  must  stand  in  the  same  situation  as  an 
wrong-doer,  unless  by  pleading  he  discloses  a  good  defence, 
of  justice  are  often  unwilling  to  quash  replevins  involving  im- 
legal  questions(m)  upon  a  summary  application,  and  prefer 
the  party  to  avail  himself  of  such  matters  of  defence(n)  by  his 
ivowry. 

levin  lies  for  chattels  seized  under  the  warrant  of  commis- 
mthorized  to  levy  rates(o)  for  local  purposes,  and  where  a  dis- 
rrant  was  granted  against  a  person  for  poor-rates  in  respect  of 
ich  he  did  not  occupy,  a  replevin(/?)  was  allowed. 
\  laid  down  by  Chief  Baron  Comyns(g'),  that  replevin  lies 
the  King  for  goods  in  his  hands ;  but  the  authority  referred  to 
lates  to  replevins  issued  during  the  reign  of  Charles  1.,  for 
dzed  for  tonnage  and  poundage,  and  the  writs  were  probably 
to  the  officers  employed  in  levying  the  tax :  it  was  settled(r), 
ce,  that  replevin  does  not  lie  against  the  King,  nor  where  the 
a  party,  nor  where  the  caption  is  made  in  right  of  the  King, 
)  leave  be  obtained  for  that  purpose  from  the  Court  of  Exche- 


ilson  V.  Weller,  1  Bro.  &  B. 
oore,  294,  S.  C. ;  Hutchins  v. 
5,  I  Burr.  579-588 ;  Aylesbury 
r,  3  Lev.  204;  Rex  v.  Monk- 
Stra.  1184;  Bradshaw's  case» 
.  Replevin,  C. ;  and  see  the  note 
m  V.  Roberta,  Willes,  672. 
>tcber  V.  Wilkins.  6  East,  287 ; 
V.  MarsbaU,  3  B.  &  Adol.  440, 
enterden. 

orge  V.  Chambers,  II  Mees.  & 
Glib.  Repl.  bv  Hunt,  154. 
yndal  v.  Reaae,  Smith  &  B. 
SOD  V.  Weller,  8  Taunt.  521 ; 
»71  ;  1  Bro.  &  B.  57;  3  Moo. 
scaden  v,  Stewart,  1  Irish  Law 
;  Farrell  ».  Beresford,  1  Ball 
;  Pritchard  v,  Stephens,  6  T.  R. 
iton  r.  Boyle,  2  New  Rep.  399. 


(n)  Year  Book,  38  Edw.  III.  fo.  3,. 
A. ;   Winnard  v.  Foster,  2  Lutw.  1190. 

(o)  Attorney  General  v,  Brown^  1 
Swa.  304;  Pritchard  v.  Stephens,  6  T. 
R.  522. 

{p)  Sabourin  v.  Marshall,  3  B.  & 
Adol.  440 ;  Fawcett  v.  Fowlis,  7  B.  & 
Cr.  398 ;  1  M.  &  Ry.  102 ;  MUward  v. 
Caffin,  2  W.  Bla.  1351  ;  Fentonr.  Boyle, 
2  New  Rep.  399. 

iq)  Com.  Dig.  Replevin,  D. ;  3  Rush- 
worth,  1361. 

(r)  Year  Book,  3  Hen.  VII.  fo.  19, 
B. ;  Bro.  Abr.  Replevin,  pi.  33 ;  Gilb^ 
Replevin,  by  Hunt,  155;  Rex  v.  Oliver^ 
Bunb.  14. 

C«)  Gartlan  v,  Kirkpatrick,  Hayes  & 
J.  57. 
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quer ;  nor  can  replevin  be  supported  for  goods  seized  for  penalties  under 
the  Mutiny  Acts,  nor  under  the  Acts  for  the  collection  of  the  costoms, 
or  excise^  or  of  any  duties  payable  to  the  Crown,  nor  for  goods  dis- 
trained for  quit-rent,  or  any  other  rent  issuing  out  of  lands,  for  the  me 
of  the  Sovereign. 

6.  Replevin  lies  only  for  goods  and  chattels,  and  cannot  be  mauih 
tained  for  tbings(0  affixed  to  the  freehold  ;  but  as  replevin  is  the  pro- 
per remedy  for  trying  the  legality  of  any(if)  distress  for  rent,  growing 
crops  distrained  under(t7)  the  Irish  Statute,  56  Geo.  III.  c.  88,  may 
be  replevied.  Charters,  or  deeds  relating  to(w)  the  inheritance  in  land, 
cannot  be  recovered  in  replevin,  as  they  descend  to  the  heir,  and  are 
not,  in  law,  esteemed  chattels ;  nor  does  replevin  lie  for  chattels  taken  in 
a  foreign  country  (x),  though  afterwards  brought  into  this  realm,  be- 
cause the  possessor  might  have  a  right  to  retain  them  according  to  the 
law  of  the  country  from  whence  they  were  removed,  and  because  the 
claimant(y)  never  was  possessed  of  the  goods  within  the  jurisdiction. 

7.  Replevin  lies  for  chattels  in  which  a  person  has  only  a  qualified 
property,  as  well  as  for  those  in  which  his  property  is  absolute.     Goods 
deposited  for  safe  keeping,  or  for  the  purpose  of  being  delivered(2;)  to 
another,  and  wrongfully  taken  out  of  the  possession  of  the  party  to 
whose  care  they  were  intrusted,  may  be  got  back  by  replevin  at  hii 
suit,  as  he  has  a  right  to  the  possession  against  every  body  but  the  ab- 
solute owner ;    this  action,  however,  is  only  maintainable  for  goods 
which  are  taken,  and  not  where  they  have  been  delivered  upon  a  con- 
tract ;  and  hence  goods  delivered  to  a  carrier(a)  to  be  conveyed,  and 
detained  by  him  for  a  general  balance ;  or  goods  delivered  to  a  persoP^ 
for  safe  custody(&),  are  not  recoverable  by  the  owner  in  this  mode  of 
proceeding. 

Persons  having  a  joint-interest(c)  in  cattle  or  goods  distrained  may" 
join  in  replevin  :  but  where  the  interest  in  the  property  is  several,  the 
parties  must  8ever((Q  in  their  replevins ;  if  a  landlord  distrain  cattle 
belonging  to  tenants  having  separate  holdings,  at  rents  payable  by  them 


(0  Niblet  V.  Smith,  4  T.  R.  504. 

(tt)  Lindon  v.  Hooper,  1  Cowp.  417. 

(t?)  56  Geo.  III.  c.  88,  s.  15,  Irish ; 
11  Geo.  II.  c.  19,  s.  8,  English. 

(w)  Year  Book,  4  Hen.  VII.  fo.  10, 
pi.  4 ;  Bro.  Abr.  Replevin,  pi.  34 ;  Gilb. 
Repl.  by  Hunt,  156. 

(x)  Nightingale  v.  Adams,  1  Show. 
91. 

(y)  See  the  note  to  Shannon  v.  Shan- 
non, I  Sch.  &  Lef.  325. 


(x)  Gilb.  RepL  151 ;  2  Ro.  Abr.  430, 
Replevin,  A.  pi.  1 ;  Co.  Litt.  145,  B. 

(a)  Galloway  v.  Bird,  4  Bing.  299; 
12  Moore,  547;  Chamberlam,  ex  parte, 
1  Sch.  &  Lef.  322. 

(6)  See  a  plea  to  this  effect  in  reple- 
vin, in  RastelVs  Entries,  569,  A. 

(c)  Slingsby's  case,  5  Rep.  19,  A. 

(d)  Year  Book,  3  Hen.   IV.  fo,  16-  - 
pi.  9 :  Gilb.  Repl.  153 ;  Co.  Litt  145,  ft- 
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ely,  each  tenant  must  issue  a  replevin  for  his  own  property,  as 
has  no  right  to  seek(e)  redress  in  his  own  name,  for  an  injury 
i  to  be  done  to  another ;  and  it  is  a  good  plea  in  replevin,  that 
tels  taken  belong  to  the  plaintiff(y*),  and  to  a  stranger,  or  that 
the  joint  property  of  plaintiff  and  of  defendant(^)  ;  or  if  there 
plainti£[s,  that  the  property  only  beIong8(A)  to  one  of  them, 
which  were  taken  away  from  a  testator  in  his  life-time,  con- 
specie  in  the  hands  of  the  wrong-doer(f),  replevin  may  be 
by  the  executor  for  recovery  of  the  specific  chattels.  If  pro- 
onging  to  A/eme^ole  be  distrained,  and  she  afterwards  marry, 
and,  in  his  own  name  alone(j),  may  maintain  replevin,  as  the 
vests  in  him  by  the  marriage ;  or  both  husband  and  wife  may 
I  the  action,  if  a  sufficient  reason(/)  appear  by  the  declaration 
ig  her  in  the  suit :  if  goods  which  belonged  to  a/eme^ole  are 
1  after  her  marriage,  the  husband  alone  should  replevy ;  but  if 
i  in  the  suit,  it  will  be  presumed,  after  verdict,  that  the  pro- 
}  distrained  prior  to  the  marriage.  AJemesole  plaintiff  in  re- 
laving  married  after  plaint  filed  in  the  inferior  court,  the 
t  removed  the  suit  by  recordari^  and  it  was  ruled(i9t),  that  the 
}  marriage  might  be  pleaded  in  abatement  of  the  action  in  the 
rourt.  If  goods  be  taken  by  one  person,  by  the  authority  (n)  or 
s  of  another,  a  replevin  may  be  sued  out  against  both,  or  either, 
oods  distrained  for  rent  may  be  replevied  at  any  time(o)  before 
le,  though  more  than  fifteen  days  have  been  suffered  to  elapse 
seizure;  but  the  sheriff  will  be  restrained  by  prohibition(j7) 
ceeding  to  replevy  goods,  after  the  regular  time  for  sale  of  the 
lad  arrived,  and  the  property  had  been  actually  sold. 
Y  the  common  law,  it  was  the  duty  of  the  sheriff  in  replevin,  as 
1  every  other  action,  to  take  pledges(^)  for  the  prosecution  of 
who  were  liable  to  be  amerced  for  the  claim  (pro/abo  clamor e) 


^  Repl.  153. 

Litt.  145,  B. ;  Year  Book,  3 
-o.  16,  pi.  9;  Gilb.  Repl.  163. 
ves  17.  Morris,  2  Jebb  &  S. 
sb  Law  Rep.  309. 

Litt.  145,  B. 

Mason  v,  Dixon,  W.  Jones, 
h.  167 ;  Wbeatley  v.  Lane,  1 
7,  note  1 ;  Bro.  Abr.  Reple- 

n  and  Wife  v.  Mattsdre,  Cases 
dw.  119;  1   Selw.  N.  P.  293, 
Iner  v.  Milner,  3  T.  R.  627. 
;kborn  v.  Greaves,  2  Lev.  107. 
es  r.  Dodd,  2  New  Rep.  405. 


(m)  Hollis  r.  Freer,  2  Bing.  N.  C. 
719;  3  Scott,  284;  and  see  Eubanke  v. 
Owen,  3  Ad.  &  £11.  298 ;  6  Nev.  &  M. 
799. 

(«)  2  Ro.  Abr.  431,  RepL  D. ;  Gilb. 
Repl.  152. 

(o)  Jacob  V,  King,  3  Taunt.  451 ;  1 
Marsh.  135;  Price  v.  Ginkins,  2  fiiar- 
nard,  415. 

(p)  Griffiths  V,  Stephens,  1  Chitty's 
Rep.  196. 

(q)  Hussey  v.  More,  Cro.  Jac.  414 ; 
Tregose  v.  Wennel,  Cro.  Car.  594; 
Gilb.  Replevin,  95. 
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preferred  by  the  plaintiff,  if  it  proved  unsuccessful :  but  sucb  pledge8(> 
or  sureties  being  only  bound  in  a  very  small  sum,  the  practice  soon  de- 
generated into  mere  matter  of  form. 

By  the  Statu  te(5)  Westminster  the  Second,  it  is  provided  that  she- 
riffs or  bailiffs  shall  not  only  receive  of  the  plaintiff  pledges  for  the  pur- 
suing of  the  suit,  before  they  make  deliverance  of  the  distress,  but  also 
for  return  of  the  beasts,  if  return  be  awarded ;  and  if  any  take  pledges 
otherwise,  he  shall  answer  for  the  price  of  the  beasts :  and  the  lord  that 
distraineth  shall  have  his  recovery  by  writ,  that  he  shall  restore  unto 
him  so  many  beasts  or  cattle,  and  if  the  bailiff  be  not  able  to  restore,  his 
superior  shall  restore. 

The  sheriff  may  take  a  bond,  under  this  Statute,  from  pledges  or 
sureties,  conditioned  that  the  party  replevying  shall  appear  at  the  next 
county  court,  and  prosecute  his  suit  with  effect,  and  make  retum(/)  of 
the  distress,  if  return  be  awarded,  or  the  sheriff  may,  at  his  discretion, 
take  a  bond  from  the  claimant  alone,  with  a  similar  condition,  because 
the  sheriff  is  answerable  in  damages  if  he  omit(tt)  to  take  pledges,  or  if 
the  security  he  accepts  prove  insufficient.  If  the  replevin  be  by  writ 
out  of  Chancery,  returnable  into  the  King's  Bench  or  Common  Pleas, 
the  condition  of  the  bond  should  be  made  conformable  to  the  exigency 
of  the  writ.  A  bond  taken  under  this  Statute  is  not  invalidated  by  the 
insertion(t7)  of  a  condition  to  save  the  sheriff  harmless ;  but  any  bond 
given  to  indemnify  the  sheriff  for  doing  any  act  inconsistent  with  bis 
duty,  is  utterly  void.  A  bond  under  this  Statute  is  not  assignable,  and 
an  action  on  such  bond  must  be  brought  in  the  name  of  the  sheriff. 

10.  By  the  Irish  Statute(tt;),  8  Geo.  I.  c.  9,  it  is  enacted,  that  ^^ 
seneschals,  stewards,  judge,  or  judges,  officer,  or  officers  of  inferior 
courts,  having  lawful  power  to  grant,  or  issue  out  replevins,  are  ^®" 
quired  to  take,  in  his  or  their  names,  from  the  plaintiff  or  plaintiffs  ^ 
replevin,  a  bond  with  sufficient  sureties  for  prosecuting  the  suit,  ^^ 
also  for  returning  of  the  goods  and  chattels  so  replevied,  if  a  return  ^ 
awarded,  before  he  or  they  make  deliverance  of  the  distress :  and  tJ^^ 
the  seneschals,  stewards,  judge,  or  judges,  officer,  or  officers  of  9^^ 

« 

(r)  In  the   old  books  "pledges"  are  60;  2  Co.   Inst.  840;  Gilb.  Repl^^^ 

synonimous  with  sureties  ;  Blackett  v.  by  Hunt,  97- 
Crissop,  1  Ld.  Raym.  278 ;  and  see  the  (u)  Moyser  v.  Gray,  Cro.  Car. 

reporter*s  note  to  Evans  v,  Brander,  2  (v)  Blackett  v,  Crissop,  I  Ld. 

Hen.  Bla.  550.  279;  Morgan  v.  Griffith,  7  Mod. 

(0  13  Edw.  I.  c.  2,  s.  3,  English  and  Short    r.    Hubbard,   2  Bing.   349  ^ 

Irish.  Moore,  667. 

(0  Rous  r.  Patterson,  16  Yin.   Abr.  (w)  8  Geo.  I.  c.  6,  ss.  5  and  6,  Iri 

399,  Pledges,  H.  pi.  4. ;  Patterson   v.  there  is  no  corresponding  English  A,* 
Prowse,  cited  2  H.  Bla.  30 ;  Bull,  N.P. 
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ferior  courts,  at  the  request  and  costs  of  the  avowant  or  defendant  in 
ch  action  or  suit,  shall  assign  to  the  avowant  or  defendant  in  such 
don  or  suit,  such  bond  taken  from  the  plaintiff  in  replevin,  by  en- 
rsing  the  same,  under  his  or  their  hands  and  seals,  in  the  presence  of 
o  or  more  credible  witnesses :  and  if  such  bond  be  forfeited,  the 
Dwant  or  defendant  in  such  action  or  suit,  after  such  assignment 
tde,  may  bring  an  action  in  his  own  name,  and  proceed  to  judgement 
d  execution  thereupon. 

This  Statute  being  a  remedial,  and  a  very  beneficial  law,  though  it 
ly  specifies  seneschals,  and  persons  having  a  local  or  limited  autho- 
y,  and  does  not  expressly  name  sheriffs,  or  persons  having  general 
ithority  to  grant  replevins,  yet  the  general  words  have  been  construed 
ifficient(a;)  to  include  sheriffs,  and  its  provisions  are  extended  to  all  re- 
e?ins,  and  are  not  confined  to  replevins  of  distresses  taken  for  rent ; 
id  every  replevin  bond,  under  this  Statute,  is  rendered  assignable  to 
le  avowant  or  defendant. 

li.  For  the  purpose  of  affording  a  more  effectual  remedy  against 
ixadous  replevins  of  distresses  for  rent,  it  is  enacted  by  the  Irish 
tatute(z),  36  Geo.  III.  c.  38,  that  all  sheriffs,  and  other  officers 
iving  authority  (a)  to  grant  replevins,  shall  in  every  replevin  of  a  dis- 
ess  for  rent(6),  take,  in  their  own  names,  from  the  plaintiff,  and  two 
sponsible  persons  as  sureties,  a  bond(c)  in  double  the  value  of  the 
MMb  distrained  (such  value  to  be  ascertained  by  the  oath  of  one  or 
ore  credible  witness  or  witnesses,  not  interested  in  the  goods  or  dis- 
ess,  and  which  oath  the  person  granting  such  replevin  is  required  to 
Iminister),  and  conditioned  for  prosecuting  the  suit  with  effect(d), 
id  without  delay,  and  for  duly  returning  the  goods  and  chattels  dis- 
ained,  in  case  a  return  shall  be  awarded,  before  any  deliverance  be 
ade  of  such  distress :  and  that  such  sheriff,  or  other  officer  taking  any 
ich  bond,  shall  at  the  request  and  costs  of  the  avowant,  or  person 
aking  conusance,  assign(e)  such  bond  to  such  avowant  or  person,  by 
idorsing  the  same,  and  attesting  it  under  his  hand  and  seal,  in  the 
resence  of  two  or  more  credible  witnesses  :    and  if  the  bond  so  taken 


(z)  Harding  v.  Ljhane,  2  Fox  &  Sm.  (c)  The  bond  should  be  joint  and  se- 

BO.  veral,  Austen  v.  Howard,  7  Taunt.  28. 

(z)  36  Geo.  III.c.  38, Irish;  11  Geo.  (d)  Means  "with  success;"    Perreau 

-.  c.  19, 8.  23,  English.  r.  Bevan,  5  B.  &  Cr.  300. 

(a)  This  clause  embraces  writs  of  re-  (e)  Bj  the  Statute  5  Geo.  IV.  c.  41, 

<vin  out  of  Chancery ;   Caithness    v.  any  replevin  bond,  or  the  assignment  of 

rorphj.  Smith  &  B.  1.    ^  such  bond,  are  exempted  from  stamp 

(ft)  Kentcharffes  are  within  this  Sta-  duty. 
Kte;  Short  v.  Hubbard,  2  Bing.  349. 


816 


INCIDENT  TO  TENANCY. 


and  assigned  be  forfeited,  the  avowant,  or  person  making  conusance, 
may  bring  an  action,  and  recover  thereupon  in  his  own  name :  and  the 
Court,  where  such  action  shall  be  brought,  may,  by  a  rule  of  the  same 
Court,  give  such  relief  to  the  parties  upon  such  bond,  as  may  be 
agreeable  to  justice  and  rea8on(/),  and  such  rule  shall  have  the  nature 
and  effect  of  a  defeasance  to  the  bond* 

The  sheriff  should  require  a  joint  and  several  bond(^)  to  be  exe- 
cuted by  the  party  replevying,  under  this  Statute(A),  together  with  two 
responsible  sureties  in  double  the  estimated  value  of  the  goods  dis- 
trained, conditioned  to  prosecute  the  suit  with  effect,  and  without 
delay,  and  duly  to  return  the  distress  in  case  a  return  should  be 
awarded.  A  stipulation  for  the  indemnity  of  the  sheriff  against  all  da- 
mages he  shall  sustain  by  reason  of  granting  the  replevin,  is  usually 
inserted  in  the  condition,  and  will  not  vitiate(t)  the  bond ;  but  no  ad- 
ditional security  is  afforded  to  the  sheriff  by  such  provision.  A  sheriff 
is  liable  to  an  action  for  refusing(jf)  to  grant  a  replevin  on  a  plaint,  or 
to  grant  his  warrant  on  a  Chancery  replevin,  where  su£Scient  sureties 
are  tendered  to  him  for  return  of  the  distress.  Growing  crops  cannot 
be  considered  goods  and  chattels,  but  being  liable  to  a  distress  for  rent, 
they  are  capable  of  being  replevied,  and  their  value(A),  at  the  time  of 
replevying,  must  be  estimated,  and  double  the  amount  of  such  estimate 
must  be  included  in  the  replevin  bond. 

This  Statute(/)  is  confined  in  its  operation  to  distresses  taken  for 
rent,  or  for  a  rentcharge(m),  and  is  not  applicable  to  distresses  taken 
damage-feasantf  or  for  other  causes.  The  Irish  Statute  8  Geo.  I.  c.  6, 
extends  to  every  case  of  distress  for  rent,  or  for  damage^/%a«aii/(fi),  or 
for  oth^  matters,  and  does  not  fix  the  number  of  sureties,  or  prescribe 
any  mode  of  measuring  the  sum  to  be  inserted  in  the  replevin-bond. 
The  sheriff,  however,  in  granting  or  executing  replevins,  should,  in 
every  instance,  pursue  the  directions  of  the  36  Geo.  III.  c.  38,  because 
a  security  taken  under  this  Act  will  be  effectual  under  the  prior  Sta- 
tute, and  if  defective  under  the  36  Geo.  III.  c.  38,  may  be  sustained 
under  the  more  general  terms  of  the  earlier  Act,  for  both  Statutes  are 


(/)  O'Beime  v,  Greene,  2  Jebb  &  S. 
582. 

(g)  Austen  v,  Howard,  7  Taunt.  28 ; 
2  Marsh.  2.52,  S.  C. 

(h)  36  Geo.  III.  c.  38,  Irish;  11  Geo. 
II.  c  19,  s.  23,  English. 

(0  Short  v.  Hubbard,  2  Bing.  349 ;  9 
Moore,  667  ;  Dunbar  v.  Dunn,  10  Price, 
64;  Caithness  v.  Murphy,  Smith  &  B.  1. 

(j)  Sabourin    v.    Marshall,  3    B.   & 


Adol.  440. 

(A)  Piffott  V.  Birtles,  Tyrw.  &  Or. 
740;  1  Mees.  &  W.  450;  Glover  v. 
Coles,  1  Bing.  6;  7  Moore,  231. 

(0  36  Geo.  III.  c.  88,  Irish. 

(m)  Short  v.  Hubbard,  2  Bmg.  349  ; 
9  Moore,  667. 

(n)  Harding  v.  Lyhane,  2  Fox  &  Sm. 
160- 165;  but  see  Caithness  v.  Murphy, 
Smith  &B.  11. 
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ike  benefit  of  the  party  distraining,  and  are  not  inconsistent 
other.  A  bond  executed  only(o)  by  the  party  replevying, 
'  one{p)  surety,  or  in  a  sum  less(9)  ^^^^  double  the  value  of 
(s,  though  not  conformable  to  the  36  Geo.  III.  c.  38,  yet 
lable  under  the  8  Geo.  I.  c.  6,  may  be  enforced  by  the  she- 
his  assignee,  under  the  latter  Statute.  Where  the  replevin 
only  executed  by  one  surety,  it  was  insisted  that  the  sheriff 
recover  more  than  a  moiety  of  his  demand  from  such  surety  (r), 
y  reason  of  the  sheriff's  negligence,  in  not  requiring  a  se- 
y,  the  benefit  of  contribution  had  been  lost.  The  case  of 
Howard  ended  in  a  compromise(«),  at  the  suggestion  of  the 
ut  it  is  to  be  observed,  that  the  Statute  requires  two  sure- 
br  the  purpose  of  dividing  the  responsibility  between  them, 
s  benefit  of  the  avowant.  A  replevin  bond  with  three  sure- 
'^alid  and  effectual  under  either  of  the  Statutes, 
been  contended,  that  a  sheriff  is  not  authorized  to  assign  a 
ond  founded  on  a  replevin(tt)  sued  out  of  Chancery,  either  by 
e  36  Geo.  III.  c.  38,  which  is  restricted  to  sheriffs  and  other 
ving  authority  to  grant  replevins,  or  of  the  8  Geo.  I.  c.  6, 
f  contemplates  officers  having  power  to  grant  or  issue  reple- 
nther  of  these  Statutes  could  apply  to  original  writs  of  re- 
lich  are  only  executed,  and  not  granted  by  the  sheriff,  but  it 
id  that  bonds  founded  on  Chancery  replevins  are  assignable 
36  Geo.  III.  c.  38,  and  the  Court  declined  giving  any  opi- 
ther  the  8  Geo.  I.  c.  6,  warranted  the  assignment  of  a  bond 
I  Chancery  replevin  under  that  Statute :  it  may  be  deserving 
,  that  the  term  "  replevin"  is  very  often  used  to  signify  the 
arrant,  by  means  of  which  a  distress  is  restored  to  the  party. 
;y  distraining  for  rent  is  not  obliged  to  accept  an  assignment 
vin  bond(t7)  from  the  sheriff,  unless  it  be  framed  in  sub- 
iformably  to  the  36  Geo.  III.  c.  38,  but  if  the  bond  become 
dthough  the  provisions  of  the  Statute  be  not  accurately  ob- 


:ett  V,  Crissop,  1  Ld.  Raym.      by  Best,  J. 

(5)  Aasten  v.  Howard,  7  Taunt.  327 ; 
cer  V.  Gordon,  3  Tyrw.  107;      1  Moo.  68. 

VIees.  58,  S.  C. ;  Aasten  v,         (/)  Harding  o.  Lyhane,  2  Fox  &  Smith, 
Marsh.  352 ;  7  Taunt.  28-      160. 

(«)  Caithness   v.  Murphy,    Smith  & 
Ivnns  V.  Brander,  2  H.  Bla.      Batty, I;  Igoeo.O*Hara,l  Jebb&Symes, 

443 ;  1  Irish  Law  Rep.  155,  S.  C. 
!n  0.  Howard,  7  Taunt.  28-  {v)  Harding  r.  Lyhane,  2  Fox  &  Smith, 

rsh.  352;  1   Moo.   68;   and      160. 
V,  CkK>per,  2  B.  &  Aid.  440, 
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served,  the  sheriff  may  proceed  against  the  principal  or  sureties  iim  his 
own  name,  to  recover  compensation  for  any  loss  he  shall  have  tsiis- 
tained,  not  exceeding  the  penalty  of  the  bond,  and  he  may  hav^^  re- 
course to  the  prior  Statutes(t^)  on  the  subject,  in  order  to  suppor^^  his 
security.  A  replevin  bond  is  not  invalidated  or  made  incapable  o^K  as- 
signment, either  by  omitting  to  insert  a  condition(a;)  that  the  — writ 
shall  be  prosecuted  without  delay,  or  by  introducing  a  stipulaticH- 
save(y)  the  sheriff  harmless. 

12.  It  is  the  duty  of  the  sheriff  (z),  when  required,  to  assign 
replevin  bond,  if  the  party  replevying  has  not  complied  with  its 
ditions,  and  as  the  replevin  may,  at  the  option  of  the  person  repl 
ing,  be  directed  to  the  party  causing  the  distress  to  be  made,  a 
his  bailiff  jointly,  or  to  either  of  them  separately,  the  bond  may 
signed  either  to  the  avowant  or  to  his  bailiff,  or  the  person(a) 
conuzance,  who  in  such  case  should  sue  jointly,  or  to  the  avowant  alon 
although  the  bailiff  be  joined  in  the  suit,  or  to  the  bailiff (c)  or  d^  ieo- 
dant  in  replevin  alone,  when  the  principa](d)  is  not  joined,  but  iD   has 
not  been  settled  whether  an  assignment  of  the  bond  solely  to  the  pe  jrson 
making  conuzance  can  be  maintained,  when  the  principal  is  made  a  p^ty 
to  the  replevin.  If  the  bailiff  be  made  the  only  defendant  in  the  sui^(0» 
the  bond  cannot  be  assigned  to  the  principal,  but  if  an  action  be  broi^ig^^ 
in  the  bailiff's  name,  with  his  permission,  against  the  sheriff  for  talcing 
insufficient  pledges,  and  the  bailiff,  without  the  privity  of  his  princi  J>^» 
release(y^  the  sheriff,  the  Court  will,  on  application,  prohibit  the    ^^"^^ 
lease  from  being  set  up  against  the  landlord's  claim. 

Although  the  replevin  suit  be  determined  in  the  county  court,     ^^ 
action  on  the  replevin  bond  must  be  instituted  in  one  of  the  supeS"^^^ 
courts(^),   but  an  action  on  a  replevin  bond  founded  on  a  civil  t>^ 
replevin  must  be  brought  in  the  court  of  the  assistant-barrister(A), 
lies  against  any  obligor  resident  within  the  jurisdiction  in  the  name 
the  assignee  of  the  bond.   Any  person  authorized  to  grant  replevins  C. 
is  qualified  to  take  a  replevin  bond,  and  an  assignment  of  the  bcF 


c 


(it)  13  Edw.  I.  c.  2,  8.  3,  Statute  of 
Westminster  2^  Eng.  and  Ir. ;  8  Geo.  I. 
c.  6,  Irish. 

(a?)  Dunbar  w.  Dunn,  10  Price,  54. 

{y)  Caithness  v.  Murphy,  Smith  &  B.  1. 

(z)  Mendez  v.  Bridges,  5  Taimt.  325. 

(a)  Phillips  ».  Price,  3  M.  &  Selw. 
182 ;  Archer  v.  Dudley,  1  Bos.  &  Pull. 

381,  note;    Mounson    v.  Redshaw,    1 
Saund.  195,  f.  note  I. 

(6)  Archer  v.  Dudley,  1   Bos.  &  P. 

382,  note. 


(c)  Dias  V.  Freeman,  5  T.  R.  195- 
{d)  Page  V.  Earner,  1  Bos.   &  PcM 

378. 

(c)  Page  V.  Earner,  1  Bos.  &  P.  80^ 
(/)  Hickey  ».  Burt,  7  Taunt.  48. 
(g)  Dias  r.  Freeman,  5  T.  R.  195- 
(A)  Bentley  o.  Hastings,  6  Irish 

Rep.  170. 
(t)  Thompson  o,  Farden,  1  Mann. 

Gr.  535 ;  1  Scott,  N.  R.  275 ;  8  Dowl. 

Pr.  C.  615. 
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iider  the  office  seal,  though  not  signed  either  by  the  sheriff  or  under- 
heriff,  but  by  a  person  (7)  accustomed  to  transact  business  in  the  she- 
lf's office,  has  been  deemed  valid. 

13.  The  condition  of  the  bond  to  prosecute  the  suit  with  effect, 
leans  that  it  shall  be  prosecuted  with  final  success,  and  extends(A)  to 
Jl  the  proceedings  in  the  cause  from  its  commencement  to  its  termi- 
ation,  as  well  in  the  sheriff's  court,  as  in  the  superior  courts ;  and 
ven  where  the  bond  was  conditioned  to  appear  in  the  county  court, 
nd  then  and  there  to  prosecute  with  effect,  it  was  ruled  that  the  words 
'  then  and  there"  related(/)  only  to  so  much  of  the  suit  as  should  be 
prosecuted  in  the  county  court,  and  the  plaintiff  in  replevin  having  failed 
Q  the  superior  court,  to  which  the  cause  had  been  removed,  that  the 
K>nd  was  forfeited.  The  conditions  of  the  bond,  to  make  a  return  of 
be  goods  distrained,  if  so  adjudged,  and  also  to  prosecute  the  suit  with 
feet  and  without  delay,  are  distinct  and  independent,  and  the  bond(m) 
Kcomes  forfeited  by  a  failure  in  either,  and  it  is  not  requisite  to  nega- 
ive(ii)  both  parts  of  the  condition  in  order  to  sustain  the  action  :  on  a 
eplevin  bond  conditioned  that  the  party  replevying  should  appear  at 
be  next  county  court(o),  and  then  and  there  prosecute  his  suit  with 
ffect,  a  breach  assigned  by  the  declaration  pursuing  the  words  of  the 
ondition  was  deemed  sufficient,  as  the  party  replevying,  in  order  to 
«mply  with  the  terms  of  the  condition,  must  not  only  appear,  but  file 
lis  declaration(/i)  at  the  next  county  court,  unless  the  suit  be  pre- 
noQsly  removed  by  recordari :  the  defendant  having  pleaded  to  a  de- 
laration  on  the  bond,  that  he  had  appeared  at  the  next  county  court 
nd  prosecuted  his  suit  with  effect,  which  was  then  depending  and  un- 
.etermined(9),  ^  demurrer  to  the  plea  was  overruled,  as  the  plaintiff 
tas  bound  to  shew  by  his  replication  how  the  suit  had  been  deter- 
oined.  Upon  a  similar  plea,  in  an  action  against  a  surety  to  the  bond, 
Ji  agreement(r),  which  was  made  a  rule  of  court  between  the  plaintiff 


(J)  Middleton  v.  Sandford,  4  Campb. 
H.  P.  C.  36 ;  Harris  v.  Ashby,  1  Selw. 
S.  P.  583,  note ;  bat  see  Kitson  v.  Fagg, 

Stra.  60 ;  10  Mod.  288. 

(k)  Perreau  v.  Bevan,  5  B.  &  Cress. 
»4;  8  D.  &  Ry.  72;  Tumor  v.  Tur- 
ler,  2  Brod.  &  B.  107 ;  4  Moo.  606 ; 
Morgan  «.  Griffith,  7  Mod.  381 ;  Chap- 
nan  v.  Bntcber,  Carth.  248 ;  Gwillim  v. 
Holbrook,  1  Bos.  &  P.  410. 

(0  Vaoghan  v,  Norris,  Cases,  temp. 
Hirdw.  187. 

(«)  Perreaa  v.  Bevan,  5  B.  &  Cress. 
^;  8  D.  &  Ry.  72 ;  Dunbar  ».  Dunn, 

10  Price,  54 ;  Moore  v.  Bowmaker,  7 


Taunt.  103  ;  Igoe  t;.  O'Hara,  1  Irish 
Law  Rep.  155 ;  1  Jebb  &  S.  443. 

(a)  Dunbar  v.  Dunn,  10  Price,  54; 
but  see  Phillips  t;.  Price,  3  M.  &  Selw. 
183;  Mounson  v.  Redshaw,  1  Saund. 
195,  g.  note  m. 

(o)  Dias  V.  Freeman,  5  T.  R.  195. 

Ip)  Seal  V.  Phillips,  3  Price,  17. 

Iq)  Brackenbury  0.  Pell,  12  East,  385; 
and  see  Jackson  v,  Hanson,  8  Mees.  & 
W.  477 ;  Morris  v.  Matthews,  2  Q.  B. 
Rep.  293 ;  1  G.  &  Dav.  677. 

(r)  Hallett  0.  MounUtephen,  2  D.  & 
Ry.  343. 
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in  an  action  on  the  bond  and  the  party  replevying,  to  stay  all  proce^<iL 
ings  in  the  replevin  suit  upon  payment  of  a  stipulated  sum  of  monej, 
and  that  each  party  should  abide  his  own  costs,  was  held  admissib/e 
evidence  to  negative  the  allegation  in  the  plea,  that  the  replevin  buH 
was  then  depending  and  undetermined,  and  the  surety  was  held  liable 
for  such  sum  as  should  be  found  due  for  the  rent  in  arrear. 

In  an  action  on  the  bond  for  not  prosecuting  the  suit  with  effect  and 
without  delay,  it  appeared(«)  that  the  party  replevying  had  filed  his 
plaint  in  the  sheriff's  court,  but  that  no  further  step  was  taken  by 
either  party  for  two  years  prior  to  the  commencement  of  the  action  on 
the  bond,  and  it  was  decided  that  the  party  replevying  had  not  pro-       ^ 
secuted  his  suit  without  delay,  and  that  the  bond  was  forfeited,  though 
no  judgment  of  nonpros  was  entered,  and  it  was  observed,  that  Brack- 
enbury  v.  Pell(^)  was  upon  demurrer  and  not  after  verdict.     If  a  party 
replevying  do  not  use  due  diligence  in  prosecuting  his  suit,  he  is  guilty 
of  a  breach  (tf)  of  that  part  of  the  condition  of  the  replevin  bond  whicb 
requires  the  prosecution  of  the  suit  without  delay,  even  though  &^ 
should  appear  that  the  suit  is  not  determined,  but  if  the  breach  assign^ 
be  for  not  prosecuting  the  suit  with  effect,  it  affords  a  suffident  defea^^ 
to  shew  that  the  suit  is  still  depending. 

In  an  action  against  sureties,  because  the  replevin  suit  had  not  be^n 
prosecuted  without  delay,  it  was  ruled(t?)  that  the  plaintiff  in  repleirin 
having  entered  an  appearance  to  the  recordari  in  the  superior  coux*t, 
could  not  be  considered  guilty  of  delay,  where  the  defendant  in  reple- 
vin had  not  caused  any  appearance  to  be  entered,  though  such  onu^ 
sion  proceeded  from  the  default  of  the  sheriff  in  not  serving  him  wi^h 
a  summons  in  pursuance  of  the  recordari :  but  upon  a  Chancery  ^^ 
plevin,  where  the  party  replevying  neglected  an  opportunity  of  co^^' 
pelling  the  sheriff  to  return  the  writ,  and  died(te;)  before  the  writ  ^^* 
filed,  it  was  decided  that  the  assignment  of  the  replevin  bond,  after  ^^^ 
death  of  the  plaintiff  in  replevin,  and  the  subsequent  proceedings  agai*^ 
the  sureties,  were  regular.  An  abatement  of  the  suit  by  the  deceas^C*') 
of  the  plaintiff  in  replevin,  after  plaint  levied  in  the  sheriff's  court,  ^^ 
pending  the  proceedings,  will  not  occasion  a  forfeiture  of  the  bond. 


(«)  Axford  V.  Perrett,  4  Bing.  586 ; 
1  Moo.  &  P.  470;  and  see  Walker  o. 
Finucane,  4  Law  Rec.  91. 

(Q  Brackenbury  v.  Pell,  12  East,  385. 

(tt)  Harrison  t;.  Wardle,  5  B.  &  Adol. 
146;  2  Nev.  &  Mann.  703,  S.  C. ;  Rider 
V.  Edwards,  3  Mann.  &  Gr.  202. 

(v)  Harrison  v.  Wardle,  5  B.  &  Adol. 


146 ;  2  Nev.  &  Mann.  703,  S.  C. ; 
see  Ward  o.  Creasey,  2  B.  Moore, 

(io)  White  V.  Murphy,  1  Huda.  & 
498. 

(x)  Duke  of  Ormond  v.  Bierley, 
519;  12  Mod.  380;  Cases  temp. 
127 ;  Morris  v.  Matthews,  1  Gale  &  t^ 
677;  2  Q.  B.  Rep.  293. 
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n  like  manner  where  the  suit  was  removed  into  a  superior  court,  and 
he  plaintiff  in  replevin  died,  after  declaration  and  before  avowry(y)^ 
be  eoort  ruled  that  a  return  of  the  goods  ought  not  to  be  awarded. 

14.  Neither  principal  nor  sureties(z)  can  be  held  to  bail  in  an  ac- 
ion  on  the  replevin  bond,  and  though  the  defendant  in  replevin  accept 
n  assignment  of  the  bond,  and  sue  both  principal  and  sureties,  yet  if 
bey  are  found  to  be  insolvent  or  insufficient,  the  parties  interested  will 
ot  be  precluded  from  their  remedy(a)  by  action  on  the  case  against 
be  sheriff  or  under8heriff(&),  for  taking  insufficient  sureties.  The 
vowant,  by  executing  a  writ  of  inquiry,  and  obtaining  judgement  for 
he  arrears  of  rent  under  the  Statute(c)  7  Will.  III.  c.  22,  is  not  res- 
licted  to  his  execution  under  that  Act,  but  may  proceed  on  an  assign- 
(ieDt(d)  of  the  repleidn  bond,  or  against  the  sheriff  for  taking  insuffi- 
ient  sureties,  as  the  statutable  remedy  is  cumulative.  In  cases  of 
istress  for  rent,  it  is  not  requisite  that  any  writ  de  retomo  habendo 
boold  be  issued(€)  for  the  purpose  of  enabling  the  party  to  maintain 
n  action  against  the  sheriff  for  taking  insufficient  pledges,  provided 
tidgement  of  nonsuit  or  nonpros  be  obtained  in  the  replevin  suit,  but 
phere  the  avowant  proceeds  at  common  law  upon  a  distress  damage- 
ias(mt{f\  a  writ  de  retomo  habendo  and  return  of  elongata  must  be 
»rocared,  before  any  action  can  be  maintained  against  the  sureties,  or 
gainst  the  sheriff. 

By  the  Irish  Statute(^)  8  Geo.  I.  c.  6,  the  sheriff  is  bound,  in  all 
ases  of  replevin,  to  take  a  bond  with  sufficient  sureties  for  prosecuting 
he  suit,  and  in  proceeding  under  this  Statute  against  the  sheriff  for 
leglecting  to  require  security,  or  for  taking  insufficient  pledges,  it  does 
lot  seem  necessary  to  issue  any  writ  de  retomo  habendo  as  a  judge- 
iieDt(A)  of  nonpros  works  a  forfeiture  of  the  bond.  If  the  sheriff  has 
ioc  taken  a  bond  pursuant  to  the  Statute,  or  has  lost(e)  the  bond  which 
le  had  obtained,  or  if  the  sureties  be  insufficient,  he  will  be  answerable 
n  an  action  on  the  case  for  such  negligence  or  misconduct,  but  the 


(y)  Cutfield  v.  Comej,  2  WiU.  83. 

(z)  Duke  of  Ormond  v.  Briefly,  1 
)alk.99. 

(a)  Mounson  v.  Redshaw,  1  Saund. 
196,  g.  note  3. 

{h)  57  Geo.  IIL  c.  68,  8.  3,  Irish ; 
ttd  see  RkhardB  v.  Acton,  2  W.  Bla. 
1221. 

(c)  7  Will.  IIL  c.  22,  Irish ;  17  Car. 
11.  c  7,  English. 

[d)  Perreaa  o.  Bevan,  5  B.  &  Cress. 
^;  8  D.  &  Ry.  72 ;  Tnrnor  v.  Turner, 


2  Brod.  &  B.  107 ;  4  Moore,  606. 

(e)  Perreau  v.  Bevan,  5  B.  &  Cress. 
284 ;  8  D.  &  Ry.  72,  S.  C. 

(j)  Hucker  v.  Gordon,  3  Tyrw.  117; 
1  Cro.  &  M.  58 ;  Combes  v.  Cole,  Cases 
temp.  Hardw.  352. 

(fir)  8  Geo.  L  c.  6,  s.  5,  Irish. 

(X)  Hucker  v.  Gordon,  3  Tyrw.  117, 
by  Bayley,  Baron. 

(0  rerrean  v.  Bevan,  5  B.  &  Cr.  284 ; 
8  D.  &  Ry.  72. 
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Court  will  not  order  the  sheriff  to  a88ign(7)  the  replevin  bond  to  -m. 
party,  nor  attach  the  sheriff  for  neglecting(A)  to  take  such  a  bond,  n< 
compel  him  to  pay  the  costs  recovered  by  the  defendant  in  repleWi?, 
where  the  sureties  are  insufficient(/)  :  however,  where  the  sheriff  was 
charged  with  having  improperly(in)  given  up  a  replevin  bond,  he  was 
ordered  to  answer  the  matter  of  complaint. 

15.  The  sureties  in  a  replevin  bond  are  not  liable(n)  for  any  sum 
exceeding  the  penalty  of  the  bond^  and  the  costs  of  the  action  for  its 
recovery,  and  the  liability  of  the  sheriff  for  taking  insufficient  sureties 
is  govemed(o)  by  the  same  rule,  because  it  is  not  reasonable  that  the 
sheriff  should  be  compelled  to  pay  a  larger  sum  than  the  sureties  would 
be  answerable  for,  if  they  had  proved  sufficient,  and  the  expenses  of  a 
fruitless  action  against  sureties  cannot  be  recovered  from  the  sheriff, 
unless  he  received  notice(/>)  of  the  intention  to  bring  an  action.  It 
was  a  subject  of  doubt  whether  the  liability (9)  of  sureties  was  confined 
to  the  value  of  the  goods  distrained,  the  costs  of  the  replevin  suit,  and 
the  costs  of  the  action  on  the  bond,  or  should  be  extended  to  the  pe- 
nalty of  the  bond  to  be  applied  in  liquidation  of  the  rent  and  costs: 
after  a  review  of  the  decisions  on  this  question,  Patteson,  Ju8tioe(r), 
held  that  the  penalty  of  the  replevin  bond  ought  only  to  stand  as  a  se- 
curity for  the  value  of  the  distress,  if  the  rent  amounts  to  so  much,  or 
for  the  amount  of  the  rent,  if  less  than  the  value  of  the  goods  distrained 
and  the  costs  of  the  replevin  suit :  if  the  value  of  the  distress  was  £100 
and  the  arrear  of  rent  was  £20,  the  penalty  should  only  secure  the 
amount  of  £20,  for  otherwise  the  landlord  would  be  entitled  to  recover 
£80  more  than  was  really  due.  An  action  brought  against  sureties!') 
on  the  replevin  bond  will  be  stayed,  upon  paying  into  Court  the  val^e 
of  the  goods  distrained,  to  be  ascertained  by  the  prothonotary,  the  cos^ 
of  the  replevin  suit  along  with  the  costs  of  the  action  and  of  the  app"^ 
cation.     A  surety  may  plead  that  the  action  on  the  replevin  bond  ^^ 


(J)  Combes  v.  Cole,  Cases  temp. 
Hardw.  352. 

(A)  The  Kine  v.  Lewis,  2  T.  R.  617 ; 
Twells  V.  Colville,  Willes,  375. 

(t)  Tesseyman  v,  Gildart,  1  New  Rep. 
292,  overruling  Richards  v.  Acton,  2  W. 
Bhiclcst.  1220. 

(m)  Petrose  v.  Best,  1  Barnard,  240. 

(n)  Jeflfery  v.  Bastard,  6  Nev.  &  M . 
303 ,  4  Ad.  &  Ellis,  823,  S.  C. ;  Hef- 
ford  V,  Alger,  1  Taunt.  218. 

(o)  Evans  v.  Brander,  2  H.  Bla.  547 ; 
BaJcer  v.  Garratt,  3  Bing.  56;  10  Moore, 
324 ;  Paul  v.  Goodluck,  2  Bing.   N.  C. 


cotJ 


220 :  2  Scott,  363,  S.  C. ;  but  see 
V.  Waithman,  3  Stark.  N.  P.  C.  1 

{p)  Baker  r.  Garratt,  3  Bing. 
Moore,  324,  S.  C. 

(q)  Concanen  v.   Lethbridge, 
Bla.  36 ;  Evans  v,  Brander,  2  H. 
547 ;  Ward  v.  Henley,  1  Y.  &  Jerv^ 

(r)  Hunt  V,  Round,  2  Dowl.  Pr  — 
558;    Scott  u.  Waithman,  3  Starle^ 
P.  C.  168 ;  Yea  v.  Lethbridge,  4 
433. 

(*)  Hunt  V.  Round,  2  Dowl.  Pr  -*  ^ 
558 ;  Gingell  t;.  TumbuU,  3  Bing^  -  ^ 
C.  881 ;  5  Scott,  153. 
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before  any  breach  of  the  condition  was  incurred,  but 

not,  upon  that  ground,  stay  an  action  on  the  bond. 

action  against  the  sheriff  for  not  taking  sufficient  sure- 
)f(tt)  of  their  insufficiency  will  be  required,  and  in  order 
inadequacy,  it  may  be  proved  that  they  were  in  debt(v) 
i  was  executed,  and  had  been  applied  to  for  payment  and 
leir  promises  to  pay,  or  had  declared  their  inability  to 
•  engagements  :  the  sheriff  will  be  justified  in  accepting 
«on  of  apparent  responsibility  (e^'),  but  if  he  had  reason  Id 
h  surety  was  not  responsible  from  writs  passing  through 
f  he  neglect  the  means  in  his  power  of  informing  himself 
,  he  will  be  answerable  for  such  negligence  :  the  precau- 

observed(j?)  of  searching  for  writs  against  the  proposed 
sheriff's  office  of  the  bailiwick  in  which  he  resides  ;  but 
ieriff(y),  nor  his  replevin  clerk,  is  bound  to  leave  his 
>urpose  of  making  inquiries  on  the  subject,  though  they 
:er,  or  by  the  personal  attendance  and  information  of 
inted  with  the  sureties,  be  enabled  to  satisfy  a  jury  that 
id  been  used.  Damages  having  been  recovered  against 
taking  insufficient  sureties,  he  brought  an  action  against 
?rk  for  neglect  of  duty,  in  taking  such  inadequate  security, 
f  that  one  of  the  sureties(2:)  was  apparently  responsible, 
erk  was  held  entitled  to  retain  a  verdict  in  his  favour, 
ies  in  the  bond  are  competent  witnesses(a),  in  an  action 
eriff,  to  prove  whether  they  were  solvent  at  the  time  of 
he  security  ;  and  a  surety,  who  is  a  material  witness(&)  in 
use,  on  application  to  the  Court  by  the  party  replevying, 
;d  from  his  obligation,  in  order  to  restore  his  competency, 
^  in  his  place  another  sufficient  surety, 
execution  of  the  replevin  bond,  and  deliverance  of  the  dis- 
jn  distraining  has  no  lien(c),  of  any  description,  upon,  or 


Taunt.   776 ;    and  see  (y)  Jeffery  v.  Bastard.  6  Nev.  &  Man. 

2ane,  4   Law   Rec.  91,      303;  4  Ad.  &  El.  823,  S.  C. 

(z)  Sutton    r.   Waite,  8  Moore,  27 ; 
p.  Darling,  Bull.  N.  P.       Bowdon  v.  Hall,  7  Jurbt,  579. 
lades,  5  i'aunt.  225;  1  (a)  Mounson   v.  Kedshaw,  1  Saand. 

195. 
.  Scholey,  C  Espin.  N.  (6)  Bailey  t;.  Bailey,  I  Bing.  92 ;  7 

Moore,  439. 
Taithman,  3  Stark.   N.  (c)  Ward  v,  Henley,   1  Yo.  &  Jerv. 

298;  Hefford  v.  Alger,  1  Taunt.  218. 
Wtite,  8  Moore,  27. 
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power  over,  the  goods  which  were  distrained,  and  the  landio 
afterwards  distrain  the  same  chattels  for  rent  subsequently  a 
due,  without  discharging  the  sureties  in  the  replevin  bond  ente: 
upon  the  original  distress  :  the  property  in  the  goods  replevied 
exclusively  in  the  tenant,  and  on  his  bankruptcy  will  pass(c 
assignees;  and  the  sureties  in  replevin  have  no  equitable(e 
against  such  goods  for  their  own  protection  or  indemnity. 

18.  The  venue,  in  a  declaration  on  the  replevin  bond(y^, 
laid  in  any  county ;  but  an  action  against  the  sheriff  for  taking 
cient  pledges  must  be  brought  in  the  county  where  the  injury( 
plained  of  was  committed ;  and  may  be  commenced(A)  in  an] 
superior  courts,  though  the  replevin  was  returned  into  a  < 
court. 

19.  After  judgement  by  default  in  an  action  of  debt  on  the 
bond(t),  execution  may  be  issued  in  England  without  any  su{ 
of  breaches,  or  inquiry  of  damages,  as  the  value  of  the  distress 
sidered  to  be  admitted  by  the  execution  of  the  bond.  This  { 
however,  does  not  appear  to  be  uniformly(y)  followed  in  Engh 
an  inquiry  of  damages  pursuant  to  the  Statute(A),  is  required  ac 
to  the  mode  of  procedure  in  Ireland. 

20.  It  is  an  established  rule  in  Courts  of  Equity(/)9  that  if 
tor,  without(m)  the  concurrence  of  the  surety,  give  time  for  pay 
the  principal  debtor  by  express  agreement,  and  not  merely  by 
ance(n),  the  surety  will  be  discharged,  and  it  is  not  essential 
surety  should  show  he  has  been  injured(o)  by  such  indulgence 
agreement  might  have  operated  to  his  prejudice ;  this  docti 
been  fully  recognized  as  applicable,  in  equity,  to  the  relief  of 
in  replevin  bonds :  goods  distrained  for  rent  having  been  reph 
the  landlord  and  tenant,  by  their  agreement  in  writing,  consc 


{d)  Bradyll  v.  Ball,  1  Bro.  Cha.  Ca. 
427 ;  Bradyll  v.  Jones,  1  Bro.  Cha.  Ca. 
432. 

(e)  Moore  v.  Bowmaker,  6  Taunt. 
382 ;  2  Marsh.  82,  S.  C. 

(/)  Gregson  p.  Heather,  2  Stra.  727; 
2  Ld.  Haym.  1455. 

(g)  Bj  the  Irish  Sutute,  10  Car.  I. 
Sess.  2,  c.  16.  The  corresponding  Eng- 
lish Acts,  7  Jac.  I.  c.  5,  and  c.  21,  do 
not  include  sherifr:^. 

(A)  Hucker  r.  Gordon,  3  T}TW.  107. 

(0  Middleton  v.  Bryan,  3  M.  &  Selw. 

155. 

{j)  Austen  v.  Howard,  7  Taunt.  327. 


(A)  9  Will.  III.c.  10,88.8an« 
8&9  Will.  111.  c.  11,8.  8.  Ei 

(Q  Rees  v.  Berrington,  2  Vt 
540 ;  Samuell  v.  Howarth,  3  M 
Bank  of  Ireland  v,  Beresford. 
Pari.  Ca.  233 ;  Mayhew  v.  C 
Swa.  190,  and  the  notes. 

(m)  Tyson  ».  Cox,  Turn. 
395. 

(n)  Eyre  v.  Everett,  2  Rusi 

(o)  Boultbee  v.  Stubbs,  18  ^ 
Samuell  v,  Howarth,  3  Meriv. 

(p)  Moore   c.   Bowmaker, 
379;  2   Marsh.  82;    Hallett  i 
Stephen,  2  D.  &  Ry.  343. 
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matters  in  dispute  between  them  to  arbitration,  and  that 
lerrin  contained  should  prejudice  the  distress  which  had  been 
discharge  the  sureties,  and  that,  pending  such  reference,  no 
fs  should  be  taken  in  the  replevin  suit :  an  award  being  made, 
.  authorized  the  landlord  to  enter  up  judgment  of  ^^  non  proSy' 
tion  being  commenced  against  the  surety  upon  the  bond,  a 

set  aside  the  proceedings  was  refused,  because,  as  was  ob- 
was  no  reason  for  discharging  the  sureties  from  their  obliga- 
the  party  distraining  had  not  pressed  his  suit  with  all  possible 

the  written  agreement  giving  time  to  the  tenant(9)  being 
{  the  surety  in  bar  of  the  action,  a  demurrer  to  the  plea  was 
a  bill  in  equity  was  then  exhibited  by  the  surety(r),  to  re- 
landlord  from  proceeding  on  the  judgement  which  had  been 
m  the  replevin  bond,  and  the  Court,  after  observing,  ^'  that 
»  not  at  liberty  to  inquire  whether  any  prejudice  actually 
le  surety,  as  it  was  sufficient  if  what  had  been  done  might 

prejudicial  to  him,  and  as  no  proceedings  could  have  been 
he  replevin  suit  pending  the  reference,  a  material  alteration 
!  in  his  situation/'  pronounced  a  decree  for  a  perpetual  in- 

Where  the  parties  in  a  replevin  suit(«)  under  an  order  of 
,  referred  the  cause  to  arbitration,  without  the  privity  of  the 
ipon  a  motion  to  enter  a  verdict  in  favour  of  the  avowant  for 
awarded,  the  application  was  refused  so  far  as  it  affected  the 
however,  a  plea  by  sureties  to  an  action  on  a  replevin  bond, 
it  that  the  replevin  suit  was  referred  to  arbitration,  and  that 
rator,  without  the  privity(^)  of  the  sureties,  enlarged  the 
laking  his  award,  was,  upon  demurrer,  held  bad,  for  though 
instances  alleged  in  the  plea  might  have  the  effect  of  dis- 
the  sureties  in  equity,  yet  those  facts  were  not  pleadable  in 
I  action. 

bservations  of  Chief  Baron  Alexander,  in  his  elaborate  judge- 
a  Ward  v.  Henley,  afford  important  principles  on  this  sub- 
i  says :  *^  if  a  replevin  cause  be  referred  at  the  trial,  and  by 

of  the  reference,  the  jurisdiction  of  the  arbitrator  be  con- 
ic issue  on  the  record,  he  could  decide  only  the  amount  of 
s  at  the  time  of  the  distress,  in  the  same  manner  as  the  jury 

re    o.  Bowmaker,  7  Taunt.  Gordon,  2  Moo.  &  Scott,  532,  conJtrh. 

sb,  392,  S.  C.  (0  Aldridge  t;.  Harper,  10  Bing.  1 18 ; 

naker  v.  Moore,  3  Price,  1 14;  3  Moo.  &  Sc.  519. 

3;  Daniell,  264.  (tc)  Ward  t;.  Henley,  1  Yo.  &  Jerv. 

er  o.  Hale,  4  Bing.  464 ;  1  285. 

285,  S.  C. ;  but  see  Dale  v* 
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must  have  done,  if  the  case  had  proceeded  to  a  verdict :  the  suret 
in  the  replevin  bond  would  then  have  no  cause  of  complaint,  becai 
their  liability  could  not  be  altered,  the  arbitrator  being  substituted 
place  of  a  jury :  but  if,  on  the  trial  of  the  replevin  suit,  the  tenant  a 
landlord,  without  the  privity  of  the  sureties,  agree  to  refer  all  matt< 
in  difference  between  them,  and  by  the  submission  give  the  arbitrat 
power  not  only  to  decide  upon  the  amount  of  rent  due  at  the  time 
distraining,  but  also  authorize  him  to  settle  the  amount  of  rent  d 
subsequently  to  the  institution  of  the  replevin  cause,  in  which  t 
sureties  have  no  concern,  the  liabilities  of  the  sureties  would  by  tb 
means  be  increased,  as  the  rent  awarded  by  the  arbitrators  might  I 
composed,  in  part  at  least,  of  rent  which  became  due  long  subseque 
to  the  period  of  the  original  distress." 

The  grounds  of  equitable  interference  in  these  cases  are,  that  tl 
parties  in  replevin  shall  not  by  their  acts,  be  permitted  to  enlarge 
vary  the  liability  of  the  sureties,  or  render  them  subject  to  respo 
sibilities,  or  expose  them  to  difficulties  which  were  not  comprehendi 
in  the  original  contract.  The  landlord  by  entering  into  any  bindin 
agreement  having  the  effect  of  preventing  him  from  obtainingfc 
judgement,  or  issuing  execution  in  the  replevin  suit  at  the  time  al 
lowed  by  the  usual  course  of  the  Court,  or  by  withdrawing  an  execu 
tion(2c;)  in  the  replevin  cause  against  the  tenant's  goods,  or  by  em- 
powering the  arbitrator  to  settle  accounts  between  the  landlord  and 
his  tenant,  in  vol  ving(a;)  other  matters  besides  the  subject  of  the  reple- 
vin suit,  or  by  accepting(^)  a  composition  from  his  tenant  for  the  rent 
in  arrear,  will  exonerate  the  sureties,  but  a  reference  at  Nisi  Prius  to 
ascertain  the  rent  due,  merely  substituting  the  award  of  an  arbitratoi 
for  the  verdict  of  a  jury,  and  without  extending(2r)  the  period  allowed 
by  the  rules  of  the  Court  for  issuing  an  execution,  or  mere  negh- 
gence(a)  in  prosecuting  the  replevin  suit,  will  not  avoid  the  security* 

Whenever  an  application  was  made  to  Sir  Anthony  Hart  to  oxten" 
a  receiver  to  a  second  cause,  he  always  required(^)  the  consent  of  th 
receiver's  sureties  in  the  first  cause,  because  the  Court  have  no  jurisdi^ 
tion,  by  extending  a  receiver  without  the  consent  of  his  sureties  in  tl 

(i?)  Rees  c.  Berrington,  2  Ves.  Jun.  Anthony  Hart  observed,  that  the  prin^ 

540 ;  Barchiy  r.  Jones,  2  Law  Rec.  446.  pie  of  discharging  a  surety  by  the  cre< 

(m?)  Mayhew    r.   Crickett,  2  Swanst.  tor's  giving  time  for  payment,  was  »  ^ 

191.  finement  of  a  Court  of  Equity,  and  tlr 

(x)  Ward  r.  Henley,  1   Yo.  &  Jerv.  he  would  not  refine  upon  it ;  2  Simo' 

285.  14. 

(y)  Wilson,  ex  parte,  II  Vesey,  410.  (a)  Eyre  v,  Everett,  2  Russ.  381;  ^ 

Iz)  Hulme   v.  Cules,  2   Simons,  12;  muell  v,  Howarth,  3  Meriv.  278. 

TiVMidergast  v,  Devoy,  G  Madd.  12G.    Sir  (fi)  Barclay  v,  Jones,  2  Law  Rec.  4-* 
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orj^nal  cause,  to  render  thcyn  answerable  for  his  conduct,  or  for  his 
administration  of  the  fund  in  both  causes.  However,  upon  a  motion  at 
the  Rolls  to  extend  a  receiver  to  a  second  cause,  it  was  suggested  by 
counsel,  that  the  sureties  of  the  receiver  would  be  discharged,  unless 
their  recognizance  was  renewed ;  but  Sir  Michael  O'Loghlen(r)  ob- 
served, though  he  had  entertained  such  an  opinion,  yet  finding  that  a 
contrary  practice  had  so  long  prevailed,  he  would  not  introduce  any 
alteration  on  the  subject.     If  sureties  in  replevin  be  discharged  by  any 
act  of  the  landlord,  or  avowant,  the  sheriff  will,  by  such  mean8(£/),  be 
relieved  from  any  liability  to  action  for  taking  insufficient  sureties,  as  it 
is  not  equitable  that  the  creditor  should  be  suffered  to  deprive  the 
sheriff  of  his  remedy  against  the  sureties,  and  yet  hold  him  answerable 
for  their  insuflSciency. 

By  the  Irish  Act(6),  36  Geo.  III.  c.  38,  courts  of  law  are  authorized, 
on  motion,  to  give  such  relief  to  the  parties  upon  the  replevin  bond  as 
may  be  agreeable  to  justice  and  reason  :  after  judgement  for  the  landlord 
in  a  replevin  suit,  the  tenant  obtained  an  injunction  in  equity  to  re- 
strain the  proceedings  at  law,  on  the  terms  of  bringing  the  arrcar  of 
Y^t  into  Court :  the  injunction  being  afterwards  dissolved,  an  order 
Wis  made,  on  consent(y),  that  the  landlord  should  receive  the  money 
*o  lodged,  and  that  the  tenant  should  pay  the  costs  in  equity  within 
s  fortnight  after  taxation,  together  with  the  further  sum  of  £115, 
vid  that  on  payment  of  such  sums  all  further  proceedings  at  law 
between  the  parties  should  cease :  the  sureties  in  the  replevin  bond 
vere  not  parties  to  the  consent,  and  upon  motion  to  set  aside  pro- 
ceedings subsequently  taken  against  them  on  the  bond,  the  Queen's 
Bench  ordered  the  suit  to  be  stayed,  holding  that  the  sureties  were 
^charged  in  consequence  of  the  time  for  payment  given  to  the  prin- 
dpal  by  the  consent  order. 

21.  The  assignee  of  a  replevin  bond  having  brought  separate  ac- 
tions against  the  principal  and  his  two  sureties,  it  was  ordered(^)  that 
(ke  proceedings  in  all  the  actions  should  be  stayed  on  payment  of  the 
mt  and  costs,  and  in  case  of  default,  that  the  first  action  alone  should 
be  prosecuted,  the  defendant  in  the  other  two  actions  submitting  to  be 
Wd  by  the  result  of  the  action  against  the  principal. 

(c)  Parker  v.  O'Brien;   La  Toucbe  II.  c.  19,  s.  23,  English. 

^  O'Brien,  25th  Not.  1837,  at  the  Rolls,  (/}  OBeirne  v.  (ireene,  2  Jebb  &  S. 

M88.  582. 

(<0  Bat  see  Dale  v.  Gordon,  2  Moore  (g)  Bartlett  r.  Barthtt,  4  Mann,  k 

*Seott,532;  3  Moo.  &  Sc.  339.  Gr.  269:   Miers  v.  Lock  wood,  9  Dowl. 

to  86  Geo.  II L  c.  38,  Irish ;  1 1  Geo,  Pr.  Ca.  975. 
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22.  The  party  replevying  and  his  sureties  having  executed  the 
plevin  bond,  the  sheriff  issues  his  precept  or  warrant  to  his  bailiff, 
gives  hiin(a)  verbal  directions  to  replevy  the  goods  distrained,  a 
where  the  proceeding  is  by  plaint,  causes  a  summons(ft),  to  be  serv 
on  the  person  distraining,  requiring  him  to  appear  at  the  next  coun 
court  to  answer  the  plaintiff  in  a  plea  of  taking  and  unjustly  detaini 
his  goods.  If  the  distress  be  not  restored  after  demand  made  by  t 
bailiff,  the  sheriff  may  break  open(r)  the  outer  door  of  a  house,  or  t 
gate(e/)  of  any  enclosure  in  his  bailiwick,  where  the  goods  have  be 
placed,  for  the  purpose  of  delivering  them  to  the  claimant.  In  a  pi 
of  justification  to  an  action  of  trespass  for  seizing  cattle,  the  sheriff 
is  not  bound  to  allege  that  the  cattle  replevied  by  him  were  the  pi 
perty,  or  in  the  possession  of  the  party  replevying. 

Upon  a  return  made  to  the  sheriff's  warrant  by  the  bailiff,  that  t 
goods  were  eloigned,  or  removed  to  places  unknown  to  him,  the  shei 
should  hold  an  inquest  of  office  in  his  county  court  to  ascertain  t 
fact,  and  if  found  to  be  true,  he  should  issue(y^  his  precept  in  nati 
of  a  writ  of  wUhernwn^  commanding  his  bailiff  to  seize  goods  belor 
ing  to  the  persons  so  distraining,  in  lieu  of  those  which  were  eloigni 


{a)  2  Co.  Instit.  139. 

(6)  Gilb.  Replevin,  by  Hunt,  101. 

(c)  By  Stat.  Westminster  the  First,  3 
Edw.  I.  c.  17.  Engl.  &  Irish ;  2  Instit. 
193  and  194  ;  Semayne's  case,  5  Rep.  93, 
A. 


id)  Year  Book.  8  Hen.  IV.  fo.  19, 
4 ;  JBro.  Abr.  Replevin,  pi.  17. 

{e)  Milles  v.  Davies,  2  Comyns*8  R 
590. 

(/)  Gilb.  Repl.  116-119;  1  Bra 
Gouldsb.  167. 
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If  thesheriflFmake  a  return  to  a  chancery  replevin,  that  the  distress  has 
being  eloigned  by  the  distrainor,  a  writ  of  withernam  issues  out  of  the 
ooQrt  into  which  the  replevin  is  returnable,  by  which  the  sheriiF  is  com- 
manded to  take  goods  or  cattle  of  the  distrainor  to  the  value  of  the 
oliattels  disirained,  and  to  cause  them  to  be  delivered  to  the  plaintiff 
in  replevin,  until  the  property  originally  distrained  should  be  restored. 
"Xhe  proceeding  in  withernam  is  in  nature(^)  of  a  punishment  for  the 
illegal  conduct  of  the  distrainor,  and  therefore  replevin  will  not  lie(A) 
for  goods  taken  in  withernam^  until  the  original  distress  be  forthcoming. 
"Xhe  proceeding  in  withernam  is  altogether  obsolete,  because  the  land- 
lord, by  submitting  to  the  replevin,  is  sure  of  obtaining  an  adequate  re- 
medy for  recovery  of  his  rent. 

23.  A  question  of  property  cannot  be  entertained(t)  in  the  county 
coort  without  the  King's  writ  for  that  purpose ;  and  therefore  if  a  de- 
fendant in  replevin  make  a  claim  of  property  to  the  sheriff,  or  his 
bailiff,  in  the  chattels  sought  to  be  replevied,  the  sheriff's  authority, 
whether  the  replevin  be  by  plaint  or  by  writ,  is  suspended  until  a  yint{j) 
**  de  proprietate  probandd*^  be  issued,  empowering  the  sheriff  to  hold  an 
Hiqaest  of  office,  for  the  purpose  of  ascertaining  whether  the  goods  are 
the  property  of  the  plaintiff  or  of  the  defendant.     If  the  claim  of  pro- 
perty be  made  on  a  replevin  by  plaint  ^  the  sheriff  should  certify  (A)  such 
daim  to  have  been  made  by  the  defendant  in  person,  and  thereupon  a 
writ  **  de  proprietate  probanda''  may  be  obtained(/)  out  of  Chancery  ; 
but  the  more  prudent  course  of  proceeding  is  to  remove  the  suit  by  re- 
tmrdari  into  the  King's  Bench  or  Common  Pleas.     If  the  sheriff  return 
1  chum  of  property  to  a  Chancery(m)  replevin,  a  judicial  writ  ^'  de 
proprietate  probanddy"  directed  to  the  sheriff,  will  be  issued  out  of  the 
Court  into  which  the  replevin  was  made  returnable.     If  the  property 
in  the  goods  is  found  for  the  party  replevying,  upon  an  inquest  under 
t  writ  **  de  proprietate  probanda,''  the  sheriff  should  cause(n)  them  to 
\)e  restored ;  but  if  the  finding  be  in  the  defendant's  favour,  the  sheriff's 
nthority  to  makedeliverance  is  determined,  though  the  plaintiff(o)  may 
traverse  the  finding  in  the  superior  court.    A  claim  of  property  will  not 
be  received  by  the  sheriff  from  a  bailiff (/>),  or  servant,  but  must  be  pre- 

it)  3  Bla.  Com.  149.  (m)  Ld.  St.  John  v.  Saunders,  2  Djer, 

(*)  Designy's  case,  Thos.  Raym.  475.  172,  B. 

0')Gilb.  Replevin,   130;    Co.   Litt.  (n)  Gilb.  Repl.  131. 

^*5,  B.  (o)  Bro.    Abr.   Propertie,  plac.  49; 

0)  Regist  Brev.  83-^5.  Hamm.  N.  P.  410. 

^  (*)  Mines   V.  Davies,  2  Com.  Rep.  (/>}  Co.  Litt.  145,  B. ;  Gilb.  Replev. 

^5  Co.  Litt.  145,  B.  132. 

to  Gilb.  RepL  130;  Hamm.  N.  P.  4 1 1. 
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ferred  by  the  owner  himself,  or  defendant  in  person,  and  none  but 
party(9)  to  the  replevin  is  entitled  to  this  writ.  An  action  of  trespf 
cannot  be  maintained(r)  against  the  sheriff,  or  his  bailiffs,  for  takii 
goods  or  cattle  by  virtue  of  a  replevin,  unless  the  person  having  pos« 
sion  claims  property  when  the  sheriff  or  his  bailiffs  come  to  demai 
such  chattels  ;  but  the  sheriff  will  be  deemed  a  trespasser,  if  he  cau 
the  goods  to  be  restored  to  the  claimant,  after  a  claim  of  property( 
made  by  the  defendant  in  replevin,  in  his  own  proper  person,  T 
writ  ^^  de  proprietate  probanda  ^  is  seldom  resorted  to,  though  where 
replevin  is  improperly  issued,  and  the  change  of  possession  might 
attended  with  great  loss,  such  a  remedy  may  be  adopted  with  adva 
tage.  In  ordinary  cases  it  will  be  more  beneficial  to  the  party  distrai 
ing  to  insist  on  his  right  of  property,  by  plea  in  the  superior  court. 

24.  Replevin  suits  are  usually  commenced  in  Ireland  by  origir 
writ  out  of  Chancery,  made  returnable  into  the  King's  Bench  or  Coi 
mon  Pleas,  and,  when  commenced  by  plaint,  are  generally  removed  in 
the  superior  courts.  Proceedings  in  replevin  are  removed  out  of  tl 
county  court  into  the  superior  courts  by  writ  oi  recordari{t)  direct 
to  the  sheriff,  and  commanding  him  to  cause  the  plaint  in  replevin  b 
tween  the  parties  to  be  recorded  in  his  county  court,  and,  when  recorde 
to  return  it  at  a  fixed  day,  on  which  the  parties  are  to  attend  in  cou 
and  proceed  in  the  action.  The  writ  of  recordari  issues  out  of  Cha 
eery,  and  may  be  sued  by  the  plaintiff  in  replevin  without  assignii 
any  cause  for  the  removal  of  the  suit,  but  when  the  defendant  procun 
the  writ  a  fictitious  cause  used  to  be  inserted(tt),  though  this  formal! 
is  now  disregarded  in  Ireland.  The  delivery  of  the  recordari  to  tl 
under-sheriff  or  his  clerk,  at  any  time  before  final  judgement(r),  sta; 
all  further  proceedings  in  the  inferior  court,  and  the  record  will  be  r 
moved,  though  the  writ  bears  date(2^;)  before  the  plaint  was  entered 
the  county  court.  The  plaint  alone(a;)  is  removed  out  of  the  coun' 
court  by  the  recordari^  and  though  the  plaintiff  in  replevin  hasdeclar* 
in  the  inferior  court,  a  new  declaration  must  be  filed  in  the  superi. 
court,  which  has  the  effect  of  putting  an  end  to  the  plaint(5^),  andafi 

(</)  Year  Book,  14  Hen.  IV.  fo.  25,  69;  Cases  temp.  Holt,  143,  S.  C. 
pi.  ;i2;  2  Ro.  Ahr.  431,  Replevin,  plac.  (/)  Gilb.  Replevin,  140. 

1  and  2 ;   Oldham   r.   Hamsted,  1   Lev.  {n)  Ward   v.  Creasey,  2   B.  Mo-- 

i»0.  642.  t 

(/•)  Hallett     17.     Byrt,    Carth.     381;  (»)  Bevan  r.  Prothesk,  2  Burr.  1 

Milles  V.  Davies,  2  Com.  Rep.  300;  and  (rt)  Gilb.  Replevin,  150. 

s  «    a  plea  of  justification  by  the  sheriff  (ar)  Gilb.  Replevin,  145. 

under  a  rfj)levin,  Mires    r.  Solebay,  2  (y)  Hargrcave   r.  Arden,  Cro- 

Mod.  242.  543. 

(a;  Leonard  r.  Stacey,  6  Mod.  140- 
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tbe  removal  of  the  cause,  the  parties  are  placed  in  the  same  situation 
as  in  other  suits,  and  the  writ  will  be  abated  by  any  of  the  ordinary 
csiuses.    Kfeme  sole(z)  plaintiff  in  replevin  having  married  after  plaint 
filed  in  the  county  court,  the  defendant,  who  had  removed  the  cause 
by  recordcuriy  successfully  pleaded  the  plaintiff's  marriage  in  abate- 
znent  of  the  suit.     The  declaration  in  replevin  in  the  superior  court 
being  considered  an  entirely  new  pleading,  is  not  required  to  be  con- 
^tent(a)  with  the  plaint  filed  in  the  sheriff's  court :  but  where  the 
fiJieriff  returned  to  a  recordari  issued  by  the  defendant  in  replevin,  a 
plaint,  in  which  several  plaintiffs  were  joined(b)y  it  was  ruled  that  the 
pbiatiffs  could  not  file  several  declarations,  each  claiming  different  por- 
tions of  the  chattels  comprised  in  the  plaint :  however,  if  a  plaint  be 
retQmed(c)  into  the  superior  court,   by  whatever  means  it  may  be 
effected,  the  suit  will  be  retained.     A  replevin  in  an  inferior  court  of 
Becord  should  be  removed  by  writ  of  certiorari  issuing  out  of  Chan- 
eery,  and  returnable  into  the  King's  Bench  or  Common  Pleas,  and  the 
original((/)  record  of  the  proceedings  must  be  annexed  to  the  return. 
The  return  of  the  writ  of  recordari  will  be  enforced  on  the  application 
of  either  party  by  attachment  against  the  sheriff,  and  the  non-payment 
of  his  fees{e)  will  not  be  received  as  an  excuse  for  his  neglect  or  refusal : 
on  returning  the  recordari^  by  whichever  party  it  has  been  obtained, 
the  sheriff (/^  should  give  notice  to  the  opposite  party  of  the  removal 
of  the  cause,  and  should  require  him  to  appear  in  the  superior  court 
pursuant  to  the  tenor  of  the  writ,  and  if  delay  in  filing  the  recordari 
be  apprehended,  the  other  party  may  sue  out  a  duplicate  of  the  writ 
for  the  purpose  of  expediting  the  suit,  and  get  it  returned  and  filed.  It 
is  the  duty  of  the  plaintiff  who  sues  out  a  Chancery  replevin,  or  re- 
niores  the  proceedings  from  the  county  court  by  recordari,  to  compel 
the  sheriff  to  retum(^)  the  writ,  as  he  is  bound  to  prosecute  his  suit 
^thout  delay. 

25.  After  the  writ  of  replevin,  or  writ  oi recordari  has  been  returned 
and  filed,  the  defendant  should  cause(A)  an  appearance  to  be  entered 


(2)  Hollis  V,  Freer.  2  Bing.  N.  C. 
719;  3  Scott,  284,  S.  C. 
(a)  Hargrreave  v.  Arden,  Cro.  Eliz. 

(h)  Year  Book,  3  Hen.  VIL  fo.  14, 
pJ^c.  19. 

(O  Year  Book,  3  Hen.  VI.  fo.  2,  pi. 
2  5  Hamm.  N.  P.  413. 

(jt\  Lyons  1?.  Purcell,  1  Huds.  &  Br. 
'  «  Cogsui  V.  Fitton,  1  Huds.  &  Br.  375. 

(e)  Beran  v.  Prothesk,  2  Burr.  1151 ; 


Wilk.  Replevin,  29. 

(/)  Harrison  r.  Wardle,  5  B.  &  Add. 
146 ;  2  Nev.  &  M.  703 ;  Ward  r.  Crea- 
sy, 2  Moore,  642. 

(g)  White  V.  Murphy,  1  Huds.  &  Br. 
498. 

(A)  See  the  note  to  Martin  v.  Gil- 
foyle,  2  Fox  &  Smith,  152  and  247  :  and 
also  the  note  to  MuUone  v.  Goold, 
Batty,  575. 
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in  the  superior  court,  and  should  put  a  rule  on  the  plaintiflf  to  declan 
which  must  be  served  on  him  personally,  or  on  his  attorney,  two  cles 
days  before  judgement  of  non  pros  can  be  obtained.  The  defendant  i 
replevin  is  usually  desirous  to  expedite  the  suit,  but  if  he  r^fuse(i)  t 
enter  an  appearance  in  the  superior  court,  the  plaintiff  cannot  file  hi 
declaration  until  he  has  enforced  an  appearance,  and  a  parliamentar 
appearance  cannot  be  entered  for  the  defendant  under  the  Irish(7)  Pro 
cess  Act :  the  course  pursued  in  the  Queen's  Bench,  to  compel  an  ap 
pearance,  is  founded  on  the  English  practice :  after  the  writ  of  replevii 
or  recordari  has  been  returned  and  filed,  where  the  latter  writ  is  sua 
out  by  the  plaintiff,  a  rule  to  appear  must  be  served  on  the  defen 
dant(A)  personally,  unless  there  is  sufficient  ground  for  substituting  th 
service,  and  in  case  of  his  non-appearance(/),  a  writ  oi pone  per  vadio 
must  be  issued  and  delivered  to  the  sheriff,  upon  which  a  summons  i 
made  out  and  served  on  the  defendant :  and  if  he  do  not^then  appeal 
the  plaintiff,  on  the  return  of  niAt/,  should  sue  out  a  distringas^  upoi 
which  issues  are  levied  from  time  to  time  until  the  defendant  appear 
when  he  must  pay  the  costs  of  the  different  writs,  or  if  nulla  bona  b 
returned,  the  plaintiff  may  then  proceed  to  outlawry.  If  the  cause  b 
removed  by  writ  of  recordari  sued  out  by  the  defendant,  and  he  mak 
default,  a  writ  of  distringas  is  the  first  process  for  compelling  his  ap 
pearance. 

26.  The  declaration  in  replevin  should  be  entitled  of  the  term(m 
in  which  the  recordari  is  returnable,  or  of  the  term  in  which  the  write 
replevin  and  return  is  filed,  or  the  appearance  is  entered.  The  venu 
is  local,  and  must  be  laid  in  the  county  where  the  distress  was  taken 
or,  if  the  distress  be  seized  in  one  county,  and  carried  into  another,  th 
plaintiff  in  replevin  may,  at  his  choice,  lay  the  venue  in  his  declaratioi 
either  in  the  county  where  the  distress  was  seized,  or  where  it  was  im 
pounded.  A  distress  made  in  Wiltshire  was  impounded  in  the  adjoin 
ing  county (w)  of  Berks,  and  the  sheriff  of  Berkshire  having  replevie< 
the  cattle,  a  declaration  laying  the  venue  in  the  county  of  Wilts  wa 
held  good.  The  place  of  taking  is  technically  termed  the  locus  if 
quoj  and  must  be  specified(o),  in  the  declaration  as  well  as  the  vill,  or 

(i)  See  the  note  to  Mullone  r.  Goold,  (m)  Topping  v.  Foge,  5  Taunt.  77li 

Batty,  575.  1  Marsh.  341,  S.  C. ;  Administrator  • 

(j)  43  Geo.  III.  c.  53,  Irish ;  51  Geo.  Barret  v.  Barnard,  2  Fox  &  Sm.  230; 

III.  c.  12,  8.  2,  English  ;   and  see  Top-  Tidd's  Practice,  428. 
ping  V.  Fuge,  5  Taunt.  771 ;  1  Marsh.  (n)  2  Dyer,  168.  A.  pi.  20. 

841.  (o)  Ward  r.  Lavile,  Cro.  Eliz.  SOE 

(k)  See  the  note  to  Mullone  v.  Goold,  Moor,  676,  S.  C. ;  Read  v.  Hawke,  H*  _ 

Batty,  575.  16;  1  Brownl.  176;  Godb.  186;  PolB 

(0  1  Tidd's  Practice,  418.  v.  North,  1  Saund.  347,  note  1 ;  hv^ 
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townland;  but  the  plaintiff  in  replevin  is  not  obliged  to  name  the  place 
^bere  the  distress  was  first  seized,  as  it  is  sufficient  if  the  declaration 
specify  any  place  in  which  the  distrainor  had  the  goods  in  his  posses- 
sion, because  the  law  considers  the  distress  to  have  been  wrongfully (/?) 
Caken  in  every  place  where  the  defendant  in  replevin  had  it  in  his  cus- 
tody. 

The  plaintiff  in  replevin  having  declared  for  taking  his  cattle  at 
llarket-street,  the  defendant  pleaded  non  cepit  modo  etforma^  and 
proved  the  original  seizure  at  Hardball :  the  plaintiff,  however,  proved 
tiiat  he  found  his  cattle(^)  in  the  defendant's  possession  in  Market- 
street,  which  was  adjudged  sufiicient,  though  it  appeared  that  the  de- 
Jendant  first  seized  them   at  Hardball,  and  was  only  driving  them 
tJiroogh  Market-street  to  the  pound.  A  declaration  in  replevin  having 
stited  the  taking  to  be  in  the  parish  of  Adlington,  in  the  county  of 
Kent,  in  a  certain  close  there,  a  special  demurrer  was  allowed,  because 
the  particular(r)  place  in  which  the  cattle  were  taken(«)  was  not  spe- 
cified, and  the  Court  observed,  if  the  close  had  no  name,  it  might  be 
described  by  abuttals,  or  as  being  in  the  occupation  of  some  individual. 
The  usual  mode  of  declaring  in  replevin  is  to  state  the  caption  of  the  dis- 
tress at  (Ardentennant),  in  the  county  of  (Cork),  in  a  certain(^)  place 
tkere  called  **  The  Field ;"  but  though  the  addition  of  the  latter  words 
could  not  have  afforded  any  information,  their  omission,  in  the  above 
instance,  was  held  bad  on  special  demurrer :  where,  however,  a  decla- 
ration alleged  the  taking  to  be  in  the  parish  of  St.  Thomas,  in  the 
county  of  the  city  of  Dublin,  in  a  certain(ii)  dwelling-house  there,  the 
description  was  held  sufficient  on  special  demurrer :  a  defective  state- 
ment of  the  place  of  taking  will  be  cured  by  pleading(t;)  over  or  by  ver- 
cfict  A  plaintiff  in  replevin  having  declared  for  taking  his  cattle  in  East- 
frld,  the  defendant  avowed  that  at  the  time  of  the  caption  he  was  seised 
<>f  three  acres  of  land  in  Eastfield,  in  which  the  taking  is  supposed  to 
l^ve  been  made,  and  that  he  took  the  cattle  there  AoxtidLge-feasant^ 
*Hi  upon  Bpecial(ir)  demurrer  the  avowry  was  adjudged  sufficient,  be- 


^orpe  ».  Turner,  Willes,  475 ;  Potten 

^'  Bradley,  2  Moore  &  P.  78. 

^  (  d)  Walton  V.  Kersop,  2  Wils.  354 ; 

2  Selw.  N.  P.  1209. 

^(o)  Walton  p.  Kersop.  2  Wilson,  354; 

-^laftravers  r.  Fosset,  3  Wilson,  295. 

^  (f)  Potten    V.  Bradley,  2    Moore  & 

•^^Yne.  78 :   BuUTthorne  u.  Turner.  Wil- 


*^»yne,78;  Bullythorpe  r.  Turner,  Wil- 
*;?.  475;  Read  v.  Hawke,  Hob.  16; 
SjHib.  186;  Ward  v.  Lavile,  Cro.  El. 
^^ ;  Moor,  676,  S.  C. 


(«)  See  Lord  Coke's  observations  in 
Reiade  v.  Hawe,  Godb.  186. 

(0  See  Hool  v.  Bell,  1  Ld.  Raym. 
172;  3  Ld.  Raym.  139,  in  a  place  called 
"  The  Stable." 

(tt)  Kenny  r.  Simpson,  4  Irish  Law 
Rep.  42 ;  Jebb  &  B.  17,  S.  C. 

(r)  Bullythorpe  v.  Turner,  Willes, 
476  ;  Banks  r.  Angell,  7  Ad.  &  Ell. 
843 ;  3  Nev.  &  P.  94,  S.  C. 

(u?)  Saunders  v.  Hussey,  stated  in  the 
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cause  perhaps  the  very  spot  of  ground  where  the  distress  was 
had  no  particular  name,  or  was  part  of  a  waste  or  field,  the  di\ 
of  which  were  not  distinguished  by  peculiar  names,  and,  theref 
was  right  for  the  plaintiff  to  shew  the  name  of  the  whole  field,  a 
the  avowant  to  describe  the  very  spot  by  the  number  of  acres. 

27.  If  a  plaintiff  declare  in  replevin,  for  taking  a  smaller  ni 
of  cattle  or  goods  than  were  really  distrained  and  replevied^  the  < 
dant,  after  avowing  the  caption  of  the  chattels  mentioned  in  the  • 
ration,  should  aver  that  he  had  distrained  other  cattle  and  go 
addition  to  those  specified  in  the  declaration,  and  should  pray  a  j 
of  the  whole  number :  forty  beasts  having  been  distrained  for  ret 
replevied,  the  party  replevying  declared  for  the  caption  of  four  1 
only(a7),  and  the  defendant  having  avowed  the  taking  of  the 
mentioned  in  the  declaration,  and  obtained  judgement  for  a  r< 
then  applied  to  the  Court  that  the  sheriff  should  be  ordered  to  r* 
the  forty  beasts,  as  the  smaller  number  was  an  inadequate  distre 
that  he  should  assign  the  replevin  bond,  which  was  conditioned  f 
return  of  the  whole  number  taken,  but  the  Court  refused  to  inte 
as  the  defendant  had  avowed  only  for  four  beasts,  and  was  then 
out  remedy.  If  the  plaintiff  replevy  ^u;er  chattels  than  were  aci 
distrained,  and  declare  only  for  the  quantity  replevied,  the  defe 
should  avow(^)  for  the  whole  number  taken,  and  if  successful,  h 
be  entitled  to  judgement  for  those  mentioned  in  the  declaration,  a: 
as  for  those  remaining  in  his  possession  and  not  replevied. 

28.  If  the  plaintiff  declare  for  the  caption  of  a  greater  nu ml 
cattle(z)  than  were  actually  taken,  and  the  defendant  pleads  pro 
generally,  although  the  number  be  not  denied  by  the  plea,  yet  if 
proved  that  fewer  were  taken,  damages  will  only  be  measured  i 
pect  of  the  real  number  which  were  seized,  and  not  of  the  numb* 
manded  by  the  declaration. 

29.  The  declaration  in  replevin  must  contain  a  description  * 
chattels  sought  to  be  recovered,  certain  to  a  general  intent,  as  y 
a  plaintiff  declared  for  the  taking  of  divers  goods,  to  wit,  a  certaii 
eel  of  paper  and  a  certain  parcel  of  lint,  after  verdict  for  the  pla 
it  was  moved  in  arrest  of  judgement,  that  the  declaration  was  def< 
in  omitting  to  state  the  quantities  contained  in  the  parcels,  but  i 

note,  1  Ld.  Raym.  332;  2  Lutw.  1231,  pi.  4  ;  Year  Book,  35  Hen.  VI.  f 

S.  C.  by  Prisot ;  Bro.  Abr.  Avowrie,  pL 

(x)  Snelgar  v,  Henston,  Cro.  Jac.  611;  6*2 ;  Hamm.  N.  P.  419. 

Thos.  Raym.  34.                                    ^  (z)  Wood  v.  Foster,  1  Leon,  42, 

(jf)  Year  Book,   14  Hen.  VII.  fo.  1,  fine;  Hamm.  N.  P.  419. 
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Tuied(a)  that  although  the  declaration  would  have  been  ill  on  demur- 
rer, the  avowry  had  cured  the  defect,  and  that  any  greater  certainty 
urould  be  of  no  benefit  to  the  parties,  for  if  500  reams  of  paper  had 
been  demanded,  and  only  one  had  been  proved,  the  plaintiff  should 
recover,  because  in  torts  it  is  sufficient  if  any  part  of  the  declaration  be 
established;  and  with  respect  to  the  difficulty  of  delivering  the  goods 
upon  a  retomo  habendoy  the  sheriff  is  not  obliged  to  execute  the  writ, 
v3oless  some  person  attend  to  shew  the  goods(&).     However,  upon  a  de- 
claration in  replevin,  stating  that  the  defendant,  in  a  certain  dwelling- 
liouse,  took  divers  goods  and  chattels  of  the  plaintiff(c),  after  judge- 
ment by  default  and  writ  of  inquiry  executed,   the  judgement  was 
svrested,  because  nothing  whatever  was  shewn  to  guide  the  party  as  to 
che  nature  of  the  goods  taken. 

30.  It  must  appear  by  the  declaration,  that  the  goods  taken  belong 
^4)  the  plaintiff((/),  of  which  fact  the  allegation  that  they  are  his  goods 
is  a  sufficient  averment,  but  a  declaration  by  husband  and  wife  must 
sliew(e)  that  she  had  some  interest  in  the  property. 

31.  Where  a  declaration  in  replevin  alleged  that  the  defendants 
^ook  the  plaintiff's  goods  and  cattle(y^,  and  carried  them  to  the  dis- 
^^Dce  of  four  miles,  and  ill-treated  and  abused  them,  by  reason  whereof 
^^enty  sheep  died,  and  other  cattle  were  injured,  and  the  defendants 
«i.irowed  generally  for  rent  arrear,  the  Court  held  that  the  avowry  was 
s\ifficient  without  traversing  any  of  the  facts  stated  as  special  damage, 
l^ecause  the  special  circumstances  introduced  were  only  matter  of  ag- 
gravation, and  did  not  require  to  be  traversed  in  order  to  entitle  the 
aiTowant  to  a  return,  the  substantial  ground  of  action  being  the  taking 
of  the  cattle. 

32.  The  action  of  replevin  is  a  proceeding  in  rem  to  have  the  iden- 
tical goods  restored,  which  the  claimant  asserts  were  unlawfully  taken 
OQtof  his  possession  :  both  parties  are  actors  in  the  suit,  and  though 
^be  party  replevying  is  made  the  plaintiff,  because  he  sues  out  the  first 
*^p\  process,  yet  the  defendant  who  distrains(^)  is  really  the  promo- 


^  (a)  Kempston  v.  Nelson,  Bac.  Abr. 
***I^eiin,  H.  cited  in  Bern  ».  Mattaire, 
^^^  temp.  Hardw.  121 ;  Banks  v.  An- 
f^^U,  7  Ad.  &  Ell.  343 ;  3  Nev.  &  P. 
^.  S.  C, 

(6)  Rastell's  Entries,  570,  B. 
,    (c)  Pope  V.  Tillman,  7  Taunt  642 ; 
■   Moore,  386,  S.  C. 

^^  C^t)  Franklyn  r.  Reeves,  Cases  temp. 
*^^w.  118 ;  2  Stra.  1023,  S.  C. 

Ce>  Serres  v.  Dodd,  2  New  Rep.  405. 


(/)  Connor  v.  Bentley,  1  Jebb  & 
Symes,  246 ;  6  Law  Rec.  353,  2nd 
Ser. ;  and  see  Heme's  Pleader,  725. 

{g)  Quia  licet  prima  facie  videatur 
tenens,  actor  et  dominus,  defendens,  ha- 
bito  tamen  respectu  ad  hoc  quod  domi- 
II us  distrinxit,  realiter  apparebit  potius 
actor  sive  querens,  quam  defendens. 
Stat.  Westmmster  2,  13  Edw.  I.  c.  2, 
English  and  Irish. 
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vent,  and  is  the  party  usually  most  interested  in  obtaining  a  decisior 
of  the  cause  :  in  other  actions  the  plaintiff  does  not  recover  the  subjec 
in  controversy,  or  damages  for  its  loss  until  after  judgement,  but  in  re- 
plevin the  sheriff  affords  the  plaintiff  immediate  redress  by  the  deliver] 
of  his  goods :  hence  the  pleas  of  property  and  of  cepit  in  cUio  loco^ 
which  have  been  treated  as  pleas  in  abatement,  are  now  con8idered(A] 
as  pleas  in  bar,  because  a  plea  in  abatement  must  shew  that  the  plain- 
tiff can  have  a  better  writ,  but  as  those  pleas  utterly  destroy  the  plain- 
tiflTs  right  of  action  in  replevin,  it  follows  he  could  not  have  any  bettei 
writ.  The  defendant  may  either  justify  or  avow  the  taking,  the  dis- 
tinction between  those  modes  of  defence  being(t),  that  the  justification 
admits  the  caption,  but  avoids  its  illegality,  without  seeking  for  anj 
return  of  the  goods,  while  the  avowry  not  only  justifies  the  taking,  bu 
claims  a  return  of  the  property. 

33.  Where  the  defendant  in  replevin  has  not  taken  the  goods,  as  ii 
the  case  of  a  pound-keeper(j),  who  merely  receives  them  into  his  pound 
or  where  the  defendant  neither  took  nor  had  the  goods  in  the  place(ib 
specified  in  the  declaration,  non  cepit  may  be  pleaded,  and  the  plaintit 
will  be  nonsuited,  if  he  fail  in  proving  the  caption  as  alleged :  but  i 
the  defendant  only  had  the  cattle  in  the  place  mentioned  in  the  decla 
ration,  on  their  way  to  the  pound,  the  matter(/)  must  be  specially 
pleaded.  The  defendant,  however,  under  the  plea  of  non  cepit^  wiL 
not  be  entitled  to  a  return  of  the  goods,  and  if  a  return  be  required,  hi 
must  plead  that  he  took  the  goods  in  some(m)  other  place  {cepit  tV 
alio  loco)^  describing  it,  and  traverse  the  place  named  in  the  declara 
tion,  and  must  also  avow  or  make  cognizance,  stating  the  cause  foi 
which  he  distrained,  and  the  avowry  being  only  in  nature  ofasug: 
gestion  to  entitle  the  defendant  to  a  return  of  the  distress,  and  to  dai 
mages  and  costs,  the  plaintiff  cannot  traverse(n)  any  matter  containei 
in  it,  but  must  take  issue  on  the  traverse  of  the  place :  the  plaintil 
may  reply  to  a  plea  of  cepit  in  alio  locoy  that  the  place  of  taking  i: 
known  as  well  by  the  name  given  to  it  in  the  declaration,  as  by  tht 
name  assigned  to  it  by  the  defendant. 

(A)  Bully thorpe  r.  Turner,  Willes,  2  Mod.  199;  2  Selw.  N.  P.  1209,  notm 
475 ;    Presgrave    r.  Saunders,  2  Lord  (/)  Abercrombie  v.  Parkhurst,  2  Bo^ 

Raym.   984;  1  Salk.  5,  6  Mod.  81,   S.  &  Pull.  480. 
C.  Gilb.  Replev.  161.  (m)  Potter  v.  North,  1  Saund.  S4» 

(0  Rose.   Real  Actions,  631;  Wilk.  note  1;  Bullythorpe  v.  Turner,  Will*  i 

Replev.  47.  475 ;  Crosse    v.   Bilson,  6  Mod.  U 

ij)  Badkin    v.  Powell,    Cowp.  476;  Bull.  N.  P.  54. 
and  as  to  this  plea,  see  Wood  v.  Foster,  (n)  Hele  v.  Foot,  Carth.  139;  Wr 

1  Leon.  42;  Godb.  113.  o.  Uagden,  Gro.  Elis.  372. 

(k)  Johnson  v.  Wollyer,  1  Stra.  507  i 
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If  goods  are  delivered  to  a  person  for  safe  custody  (o),  or  to  be  con- 
veyed for  hire(/i)y  or  upon  any  other  contract(^),  so  long  as  the  pro- 
perty is  held  by  right  of  such  bailment  or  delivery,  replevin  does  not 
lie,  and  such  matter  may  be  specially  pleaded,  or  is  admissible  in  evi- 
dence on  the  plea  of  non  cepity  but  if  the  goods  be  wrongfully  removed 
fcy  the  bailee,  in  violation  of  the  contract(r),  replevin  may  be  sup- 
fwrted. 

A  woman  who  was  married  at  the  time  of  distraining,  unless  joined 
'with  her  husband,  cannot  prosecute(«)  a  replevin  suit  as  plaintiff,  or  be 
mde  a  defendant(^)  in  such  proceeding. 

The  defendant  in  replevin  may  plead  property  in  himself(tt),  or  in 
m  third  person,  or  that  the  goods  in  question  are  the  joint  property(t7) 
«f  plaintiff  and  of  defendant,  and  may  conclude  such  plea,  by  praying 
a  retom  and  damages :  and  if  two  persons  join  in  replevin,  the  defen- 
<hnt  may  plead(t£;)  that  the  property  belongs  only  to  one  of  them,  or 
if  there  be  a  sole  plaintiff,  a  plea  that  the  property  belongs  to  him  and 
to  a  third  person  may  be  sustained. 

A  defendant  in  replevin  may  also  plead  the  Statute(x)  of  Limita- 
tions, by  alleging  that  the  cause  of  action  did  not  accrue  within  six{y) 
years  prior  to  the  commencement  of  the  suit. 

34.  By  Statute(z)  6  Anne,  c.  10,  any  defendant  or  tenant  in  any 
aedon  or  suit,  or  any  plaintiff  in  replevin  in  any  court  of  record,  may 
fdead  as  many  several  matters  thereto  as  he  shall  think  necessary  for 
Iiis  defence  :  an  avowant  is  considered  a  defendant  within  the  meaning 
of  this  Act(a),  and  may  file  several  distinct  avowries  or  cognizances: 
it  has  been  ruled  that  a  plea  of  non  cepit  is  not  inconsistent(6)  with  an 
iiTowry  for  rent,  but  a  party  will  not  be  allowed,  for  the  same  taking, 
to  join  a  cognizance  in  right  of  one  person  claiming(c)  arrears  of  a 
vent-charge,  with  a  second  cognizance  in  right  of  another  person,  for 
*  distress  damage;^a«an^ 


(o)  Rastell's  Entries,  569,  A. 

(p)  Galloway  v.  Bird,  4  Biiig.  299  \ 

2  Moore,  547- 

y  (o)  Chamberlain,  ex  parte,  1  Sch.  & 

*-«i.322. 

^(r)  Reeves  o.  Morris,  2  Jebb  &  S. 
^^ ;  3  Irish  Law  Rep.  484. 
^«)  Enbaoke  v.  Owen,  5  Ad.  &  £11. 
fpB;  6  Ner.  &  M.  799,  S.  C. ;  Clarke  v. 
*^^iei,  7  Taunt.  78 ;  2  Marsh,  386,  S.  C. 
it)  Lyons  o.  Gerrard,  Glasc.  Rep.  17. 
^  (n)  Presgrare  v.  Saanders,  2  Lord 
l^jrm.  964  •  1  Salk.  5 ;  Parker  v.  Mellor, 
'  i^Raym.  217;  Carth.  298;  Butcher 
*^-  Porter,  1  Salk.  94;  Carth.  243;  Bar- 


rett V.  Scrimshaw,  Comb.  477 ;  Bull,  N. 
P.  54. 

(t?)  Reeves  r.  Morris,  2  Jebb  &  S. 
344  ;  2  Irish  Law  Rep.  309. 

(w)  Year  Book,  3  Hen.  IV.  fo.  16,  pi. 
9;  Co.  Litt  145,  B. 

(x)  10  Car.  I.  sess.  2,  c.  6,  Irish;  21 
Jac.  I.  c.  16,  8. 3,  Eng. 

(y)  Arundel  v.  Trevill,  1  Siderf.  81. 

{z)  6  Anne,  c.  10,  s.  4,  Ir.;  4  Anne, 
c.  16,  s.  4,  English. 

(a)  2  Selw.  N.  P.  1214. 

(Jb)  Daly  v.  Scott,  4  Law  Rec.  99, 
1  St  Ser.  K.  B. 

(c)  Cooper  r.  Coates,  Smythe,  130. 
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35.  A  defendant  in  replevin  residing  out  of  the  jurisdicti 
considered  as  standing  in  the  situation  of  an  ordinary  plaintiff 
be  ordered  to  give  security  for  the  costs  of  the  suit,  but  such 
is  not  required,  where  a  bailiff  or  other  person(6)  resident  w 
jurisdiction,  is  joined  as  a  co-defendant  with  the  foreign  resid< 
general  rule  is,  that  courts  of  justice  have  no  power(/)  to  ord 
son  to  pay  costs,  who  is  no  party  to  the  record,  except  in 
ejectment,  where  the  party  substantially  interested,  in  conseq 
the  fictitious  nature  of  the  proceeding,  has  been  ordered  to 
costs  of  the  action ;  in  replevin  or  trespass,  while  the  suit(^) 
gress,  an  order  may  be  obtained  to  stay  proceedings,  until  sec 
costs  be  given,  either  by  the  adverse  party,  or  by  the  person  re 
moting  the  litigation,  and  for  whose  benefit  it  is  carried  on, 
verdict  or  judgement(A),  the  Court  will  not  compel  a  third  p 
pay  the  costs  of  the  cause  :  nor  where  such  third  person  mij 
been  made  a  defendant(t).  An  action  of  trespass  was  brou 
tenant  of  Lord  Clanrickarde,  for  the  purpose  of  trying  a  righ 
and  the  proceedings  were  stayed  until  security  for  costs  given 
ClanrickardeQ*),  who  it  appeared  had  promised  to  pay  the  c 
The  poverty  or  insolvency  of  the  defendant  in  replevin  affords  n 
for  compelling(A)  him  to  find  security,  nor  will  a  seafaring 
called  upon  to  give  security(/),  though  he  has  no  residence  in 
In  a  replevin  suit  between  landlord  and  tenant,  the  landlon 
not  be  required  to  give  security  for  costs,  though  resident  al 
his  consenting  that  the  tenant  shall  retain  his  rent  in  discharg 
costs  which  shall  be  awarded  in  the  cause  against  the  absent  h 

36.  Where  a  distress  is  made  through  error  or  mistake,  i 
suit  were  prosecuted,  the  plaintiff  could  only  recover  nomin: 


(<i)  Selby  v.  Crutchley,  1  Brod.  &  B. 
505  ;  4  Moore,  280  ;  Macnamara  v. 
Booth,  1  Or.  &  Dix,  84. 

(je)  Reddick  v.  Sinnott,  1  Huds.  & 
Br.  i?04. 

(/)  Hayward  r.  Giffard,  4  Mees.  & 
W.  194. 

(e)  Ball  V.  Ross,  1  Mann.  &  Gr.  445 ; 
1  Scott,  New  Rep.  217;  Tenant  v. 
Brown,  5  B.  &  Cress.  208 ;  Evans  t;. 
Rees,  2  Q.  B.  Rep.  334 ;  I  G.  &  Dav. 
579,  S.  C.  ;  and  see  Hearsey  v,  Pechell, 
5  Bing.  N.  C.  466 ;  7  Scott,  477- 

(A)  Evans  t;.  Rees,  2  Q.  B.  Rep.  334 ; 
1  G.  &  Dav.  579 ;  Blewitt  v,  Tregoning, 
5  Dowl.  Pr.  Ca.  404. 

(i)  Anon.   Comb.   242;    Berkeley  i\ 


Dimery,  10  B.  &  Cress.  113. 

(j)  Egan  V.  Kirkaldy,  Loi 
247 ;  3  Irish  Law  Rep.  542. 

(k)  Hiskett  V.  Biddle,  5  1 
Ca.  634;  1  Hodges,  119,  S.  t 

(/)  Corscaden  v,  Stewart,  I 
Rep.  110;  3  Irish  Law  Rep.o 

{tn)  Lessee  Nagle  v.  Power 
Exch.  Rep.  421,  where  a  sii 
was  made  in  ejectment;  and 
towe  V.  Needham,  2  Dowl.  P 
N.  S.     ^ 

(n)  Pickering  v,  Truste,  7 
Banks  v.  Brand,  3  M.  &  SeU 
see  Hodgkinson  v,  Snibson,  3 
603. 
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mages,  the  Court  have  sometimes  stayed  the  proceedings  on  the  defen- 
dant's application,  upon  payment  of  the  costs  of  the  action,  the  costs 
of  the  distress  and  of  replevying,  and  upon  giving  up  the  replevin  bond 
to  be  cancelled.     Proceedings  in  replevin  for  recovery  of  rent  will  also 
be  stayed  on  the  tenant's  application,  upon  payment  of  the  rent(o)  in 
arrear,  and  of  the  costs  of  the  action.     Neither  plaintifr(/7)  nor  defen- 
dant(9)  ^^U  ^6  suffered  to  enter  a  rule  to  discontinue  the  suit  without 
leave  of  the  Court,  because  both  parties  being  actors,  neither  can  put 
an  end  to  the  cause,  without  the  consent  of  the  other,  or  the  authority 
of  the  Court. 

(tf)  Hopkins  v.  Shrole,  1  Bos.  &  P.       1  H.  Bla.  24 ;  Anon.  8  Mod.  379. 
382;  Newman  v.  Bernard,  10  Bine.  274 ;  (p)  Beare  v.  Underwood,  1  Leon.  105. 

3Moa  &  Sc.  748;  Vernon  v.  Wynne,  Iq)  Long  v.  Buckeridge,  1  Stra.  112. 


^OL.  II. 
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CHAPTER  VI. 


REPLEVIN. 


37.  Cogniiance  hy  Bailiff, 

38.  Different  Sorts  of  Avowry  at  com" 

mon  Law  for  Jlietit, 

39.  Statute  33  Hen.  Fill.  Sess.  I, 

c.  17; 

40.  Irish  Statute  enabling  Landlords 

to  avow  gefierally. 

41.  Reversion  necessary  to  sustain  ge^ 

neral  Avoxcry. 

42.  For  what  Rents  general  Avowry 

lies, 

43.  Party  may  distrain  for  one  Cause, 

and  avow  for  a  different  Cause, 


4i.  Statement    of   Title    in    general 
Avowry. 

45.  Avowry  must  answer  the  whole  Com^ 

plaint. 

46.  Statement  of  the  Rent. 

47.  IVhere  Right  to  distrain  given  by^ 

Statute. 

48.  Avowry  for  Damage-fesatLnt  musk- 

set  out  Title. 

49.  Distress  must  be  made  while  CaUUi 

actually  trespassing. 

50.  Each  Animal  trespassing  only  li 

blefor  Damage  done  by  itself. 


37.  If  a  plaintiff  in  replevin  complain  of  an  unjust  taking  by 
landlord  alone,  the  caption  should  be  avowed  by  the  defendant  in 
own  right,  and  if  the  declaration  allege  the  taking  by  the  bailiff,  or  ag-< 
of  another,  the  word  "  acknowledge"  should  be  used  instead  of  the  W€ 
"avow;"  or  if  both  landlord  and  bailiff  be  joined  in  the  replevin,  ti 
principal  avows,  and  the  bailiff  makes  cognizance,  or  acknowledges  tb 
distress  :  the  introduction  of  the  expression  "avow"  into  a  cogni 
zance  by  a  bailiff,  instead  of  the  more(a)  technical  term  "  acknow- 
ledge," is  merely  a  formal  defect,  and  not  even  ground  of  special  d& 
murrer. 

A  cognizance  is  the  justification  for  taking  a  distress  in  righto 
another,  and  it  is  sufficient  to  acknowledge  the  caption  by  the  defen 
dant  as  bailiff  of  such  person,  without  showing  any  authority  for  tb 
purpose ,  but  the  plaintiff  may(A)  traverse  the  fact  of  the  defendant 
being  bailiff,  for  though  J.  S.  may  be  entitled  to  distrain,  yet  a  tbi^ 
person  having  no  authority  from  J.  S.  has  no  such  right:  a  sub^ 
quent  assent  by  the  principal  to  a  distress,  is  considered  equivalent 
an  express  authority  for  that  purpose  previously  given  by  him :  a  ces^ 
que  trust  having  made  cognizance  as  bailiff  of  his  trustee,  and  iss 
being  joined  on  his  authority,  it  was  ruled(c)  that  a  letter  written 


(a)  Wheadon  r.  Sugg,  Jenk.  338, 
case  87 ;  Cro.  Jar.  373. 

(6)  Trevilian  o.  Pyne,  1  Salk.  107; 
1 1  Mod.  112;  Potter  v.  North,  I  Saund. 
347,  C.  note  4. 


(c)  Myles  r.  Johnston,  3  Law  Rec. 
Ist  Ser. ;   Hull  v.  Pickersgill,  1  Br 
Bing.  282;    3  Moore,  612;  Godb.  1. 
case  129;  2  Leon.  196,  case  246. 
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tbe  trustee,  on  the  day  preceding  the  trial,  sanctioning  the  distress,  was 
stifficient  evidence  of  assent,  though  the  trustee  was  not  previously 
amre  of  any  distress  being  made :  so  a  landlord  who  directed  a  broker 
to  distrain,  having  died  before  the  distress  was  commenced,  the  broker 
distrained  in  the  name  of  the  deceased,  and  it  wasTuled((/)  that  a  cogni- 
zance by  him  as  bailiff  of  the  executrix  of  the  deceased  landlord  might 
Ix  supported  on  a  traverse  of  the  authority,  as  the  executrix  had  adopted 
^l}e  distress,  though  she  had  not  then  obtained  probate.    The  employ- 
Dt  of  an  attorney  by  a  landlord(£)  to  defend  a  bailiff  in  a  replevin  suit, 
been  held  a  recognition  of  the  bailiff's  authority  to  make  the  distress. 
One  joint-tenant  may  constitute  a  bailiff  to  distrain  for  rent  due  to 
bimself  as  well  as  to  his  companions,  without  their  assent,  because 
^^ery  joint-tenant  has  a  right  to  distrain(/^  as  the  bailiff  of  his  com- 
panions, and  it  comes  to  the  same  thing  whether  he  distrains  by  him- 
^«If,  or  appoints  a  bailiff  to  do  so.    A  defendant  in  replevin  may  justify 
^  distress  for  rent,  not  only  by  an  avowry  in  his  own  right,  but  by 
>>idung  cognizance  as  bailiff  of  persons  having  title  to,  or  interest  in 
^he  reserved  rent,  or  for  the  purpose  of  avoiding  difficulties  in  the 
establishment  of  his  own  right :  a  devisee  may  avow  in  his  own  right, 
%Qd  in  a  subsequent  cognizance  acknowledge  the  taking  as  bailiff  of  the 
lieir  at  law,  or  of  trustees ;  and  in  like  manner,  one  tenant  in  common 
ttay  avow  the  taking  for  his  own  share  of  the  rent,  and  make  cogni- 
tance(^)  as  bailiff  of  the  other  tenants  in  common  for  their  respective 
Bhaies;  but  if  the  command  be  traversed,  some  authority  to  distrain, 
or  adoption  of  the  distress  by  the  principal,  must  be  proved.    Acogni- 
nnce  as  bailiff  of  a  corporate  body,  need  not  allege  any  authority  in 
vritiog(A),  as  the  precept  of  a  corporation  authorizing  a  distress,  or  for 
loeh  matters  is  not  required  to  be  under  seal,  or  in  writing.    The  Sta- 
^of  Westminster(t)  the  second,  which  enacts  that  no  distress  shall  be 
tiken,  except  by  bailiffs  **  sworn  and  known,"  does  not(  J)  apply  to  dis- 
tittses  for  rent-arrear. 
38.  There  were  four  sorts  of  avowry  (ft),  at  common  law,  for  rents 


h  ^ 


(tf)  Whitehead  v.  Taylor,  10  Ad.  & 
HL  210 ;  2  P.  &  Dav.  367,  S.  C. 

(c)  DimcaD  v.  Meikleham,  3  Carr.  & 
F.172. 

(/)Robinfoii  v.  Hoffman,  4  Bing. 
J^;  1  Moo.  &  P.  472;  Leigh  v.  Shep- 
«nl.2  Brod.  &  B.  465;  6  Moore,  297, 

J^)  Logh  V.  Shepherd,  2  Brod.  &  B. 
7^:  5  Moore,  297 ;  Page  v.  Stedmao, 
^364, 
(^)Ma^   p.   Long,   3   Lev.   107; 


Gary  v.  Matthews,  1  Salk.  191 ;  6  Vin. 
Abr.  289,  Corporations,  K.  plac.  25 ; 
Smith  V,  Birmingham  Gas  Light  Com- 
pany, 1  Adol.  &  Ell.  526 ;  3  Nev.  &  M. 
771. 

(i)  13  Edw.  I.  c.  37,  Westminster  the 
Second,  English  &  Irish. 

\j)  Begbie  v.  Hayne,  2  Bing.  N.  C. 
124;  2  Scott,  193,  S.  C. 

(ik)  Ascough's  case,  9  Rep.  135,  B. ; 
Co.  Litt.  269,  A.  and  B. ;  Johnson  t;. 
Grant,  Thos.  Raym.  257. 
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or  semces^first,  an  avowry  by  reason  of  tenure,  when  th 
seised  in  fee  of  the  manor  or  seignory,  and  the  tenant  had  an  es 
in  the  tenancy,  the  lord  avowed  as  upon  his(/)  very  tenant, 
verum  tenefUem  suum  ;"  secondly,  an  avowry  by  the  lord  upo 
as  upon  his  very  tenant  by  the  manner,  "  ui  super  verum  tenei 
in/brmd  prcedicta^**  or  according  to  the  nature  and  particul 
stances  of  the  case ;  which  occurred  when  the  tenant  made 
life,  or  gift  in  tail  with  the  remainder  in  fee,  for  if  the  lord  \ 
in  fee  of  the  seignory,  he  was  obliged  to  avow  upon  the 
life,  or  donee  in  tailas  upon  his  very  tenant  by  the  mannei 
an  avowry  upon  one  as  upon  his  tenant  by  the  manner  (on 
word  **  very")  which  was  when  the  lord  had  a  particular  es 
seignory,  as  an  estate  in  tail,  or  for  life,  or  for  a  lesser  i 
should  avow  upon  the  tenant  by  the  manner,  or  accord 
particular  circumstances  of  the  case :  in  the  same  way, 
avowed  upon  the  donee,  or  the  lessor  upon  the  lessee(m)  for 
years,  and  if  the  rent  of  tenant  for  years  were  in  arrear, 
could  not  have  avowed  generally  upon  the  termor(n)  as  upoi 
but  upon  the  special  matter ;  fourthly,  upon  the  matter  in  t 
w  ithin  the  fee  and  seignory  of  the  lord ;  where  the  tenant  1 
8ervice(o)  made  a  lease  for  life  rendering  rent,  and  died  leavi 
within  age,  the  guardian  was  obliged  to  avow  upon  the  Iess( 
materiam  prcedictam  in  terris  et  tenementis  prcedictis  ut  in, 
et  dominium  suum.^^  In  an  avowry  for  a  rent-charge,  it  w; 
sidered  necessary  to  shew  who  was  the  tenant  of  the  premi 
avow  upon  the  land(;7)  generally,  as  in  land  charged  and  b 
the  distress  of  the  avowant. 

39.  The  obligation  imposed  on  the  lord  to  avow  upon  I 
nant,  was  effected  without  much  difficulty,  according  to  t 
law,  because  the  tenant  paid  a  small  fine  on  every (r)  alier 
the  alienee  was  presented  at  the  next  manor  court ;  but  whe 
ceased  to  collect  those  small  fines,  or  to  keep  regular  courts 
unable  to  ascertain  their  very  tenants,  and  consequently  to  < 
whom  they  should  avow :  and  even  if  the  lord  avowed  upo 


(Z)  Very,  vrai,  veray,  verus  :  that  is,  neur  est  dominus  pur  le  ten 

true,  real.  de  reversion,  et  avowry  ser^ 

(w)  3  Dyer,  257,  A.  plac.  1 1  ;  Year  come  sur  le  matter,  lequel  1 

Book,  2  Hen.  IV.  fo.  24,  plac.  13  ;  Bro.  (</)  Year  Book,  38  Hen 

Abr.  Avowrie,  pi.  30.  pi.  7 ;  Bro.  Abr.  Avowrie, 

(n)  Year  Book,  5  Hen.  VII.  fo.   11,  (p)  Lancaster  v.  Lucas, 

pi.  2:  Sed  Fairfax  disoit  que  le  tenant,  (g)  3  Dyer,  257,  A.  pi. 

pur  terme  des  ans  fera  fealtie  et  le  seig-  (r)  Gilb.  RepL  by  Hunt 
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peraon  as  his  very  tenant,  yet  the  avowry(5)  would  have  abated,  if  it 
did  not  set  out  the  true  title  of  the  tenant  in  the  lands,  as  if,  for  in- 
stance, a  lord  avowed  upon  a  person  as  heir  to  his  mother,  when,  in 
fiict,  he  took  as  heir  to  his  father.     The  avowant,  or  person  making 
cognizance  being  in  nature  of  a  plaintiff,  as  he  claimed  a  return  of  the 
distress,  the  avowry  or  cognizance  was  considered  in  nature  of  a  decla- 
ration(^),  and  was  therefore  required,  at  common  law,  to  shew  a  good 
title  in  omnibus,  and  in  this  respect  differed  from  a  justification  in  tres- 
pass, in  which  it  was  only  necessary  to  shew  sufficient  matter  to  excuse 
cbe  trespass* 

For  the  purpose  of  facilitating  the  remedies  of  lords  of  manors  for 
recovery  of  their  rents  from  tenants  holding  under  them  in  fee,  it  was 
enacted  by  the  Irish  Statute(ii),  33  Hen.  VIII.  s.  1,  c.  7,  that  where- 
socTer  any  manors,  lands,  tenements,  or  other  hereditaments  be  hol- 
den  by  any  person  by  rents,  customs,  or  services,  that  if  the  lord  of 
whom  such  manors,  lands,  &c.,  be  so  holden,  distrain  upon  the  same 
for  such  rents,  customs,  or  services,  and  replevin  thereof  be  sued,  that 
tlielord  of  whom  the  same  lands,  &c.,  be  so  holden,  may  avow,  or  his 
buliflfor  servant  may  make  cognizance  or  justify  for  taking  such  dis- 
tesses  upon  the  same  lands,  &c.,  so  holden,  as  in  lands  or  tenements 
uitkin  his  fee  or  seignory,  alleging  in  such  avowry  and  cognizance  the 
tame  manors,  lands,  tenements  to  be  holden  of  them,  without  naming 
QM^  person  certain  to  be  tenant  of  the  same,  and  without  making  any 
usowry  or  cognizance  upon  any  person  certain. 

This  Statute  enabled  the  lord  in  avowing  for  his  rent,  to  allege 
tbat  the  lands,  out  of  which  the  rent  issued,  were  holden  of  him  as  of 
Iiisinanor(t7),  which  was  called  avowing  generally  upon  the  land,  be- 
cause it  was  not  necessary  to  shew  who  was  tenant  of  the  premises 
when  the  rent  became  due,  nor  to  name(u;)  any  person  as  tenant  of 
the  land :  the  relief  given  by  the  Statute  was  confined  to  cases(a:)  of 
tenure,  where  the  tenant  held  of  the  lord  in  fee,  and  did  not  extend  to 
^  person  seised  of  the  rent  and  reversion  of  lands,  subject  to  a  lease  of 
fimited  duration. 

40.  Hence  a  landlord  seised  of  the  reversion  in  demised  premises, 

(i)  The  Case  of  ATOwries,  9  Rep.  21,  637,  Replevin,  pi.  6 ;  Bulpit  v,  Clarke, 

^  1  New  Rep.  56-00;  Paramor  ».  Chap- 

(0  Potter   r.  North,  1  Saund.  347,  man,  Cro.  Jao.  127;   Bro.  Abr.  Avow- 

B.  Dote   3;    Goodman  v.  Aylin.  Yelv.  rie,  pi.  113. 

JJ8;  Rogers  v,  Birkmire,  Cases  temp.  (ir)  Lacy  v.  Fisher,  1  Leon.  301 ;  Cro. 

™dw.  247;  2  Stra.  1040.  S.  C.  Eliz.  146. 

(«)  88  Hen.  VIIL  Sess.  1,  c.  7,  s.  1,  {x)  Banks  v.  Angell,  7  Ad.  &  Ell. 

*"«;  21  Hen.  VIIL  c.  19.  English.  843;  3  Nev.  &  P.  tH,  8.C. 

W  Whitley  V.  King,  Cliffs  Entries, 
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encountered  considerable  difficulties  in  avowing  for  rent  against  a  lessee 
for  lives  or  for  years,  as  he  was  obliged  to  shew  a  privity  between 
himself(^)  and  the  person  on  whom  he  distrained,  and  consequently  the 
tenant  was  enabled  to  involve  his  landlord  in  great  expense  by  travers- 
ing some  part  of  his  title  :  it  was  necessary  to  state  in  the  avowry  or 
cognizance,  that  the  landlord,  or  some  person (z)  from  whom  he  derived 
the  reversion,  was  seised,  and  the  quantity  of  estate  of  which  he  was 
seised,  and  that  he  demised  for  life  or  for  years,  and  the  descent  oi 
grant  of  the  reversion  to  the  avowant :  and  in  like  manner,  if  a  termoi 
or  person  holding  for  years(a),  underlet  part  of  the  premises  for  a  lesse: 
term,  at  an  ascertained  rent,  it  was  requisite  that  the  avowry  shouU 
trace  the  particular  estate  of  the  lessor  from  the  fee,  thereby  afibrdin| 
an  opportunity  to  the  lessee  of  traversing  the  title  of  those  from  whoc 
the  avowant  derived. 

In  order  to  remove  the  difficulties  experienced  by  landlords  in  maia 
taining  avowries  and  cognizances  for  rent,  the  Irish  Statute(6)  S 
Geo.  II.  c.  13,  after  reciting  that  avowries  or  conusance  upon  di^ 
tresses  cannot  be  made  upon  articles,  minutes,  or  contracts  in  wiitin 
whereby  the  rent{c)  payable  for  the  same  is  ascertained^  but  the  sas 
articles^  minutesj  or  contract  do  not  contain  an  actucU  demise^  notwit— 
standing  there  hath  been  an  (ejectment)  under  the  same (d),  enacted,  Uhi 
it  shall  be  lawful  for  all  defendants  to  avow  or  make  conusance  ge 
rally,  that  the  plaintiff  in  replevin,  or  other  tenant  of  the  lands,  te 
ments,  or  hereditaments  whereon  such  distress  was  made,  enjoyed  t- 
same  under  a  grant,  or  demise,  or  article,  minute,or  contract  in  writ! 
at  such  a  certain  rent,  during  the  time  wherein  the  rent  so  distrained  fd 
incurred,  which  rent  was  then  and  still  remains(e)  due,  without  furtira 
setting  forth  the  grant,  tenure,  or  demise,  or  title  of  such  landlord 
landlords,  lessor  or  lessors,  owner  or  owners  of  such  lands,  tenemen 
or  hereditaments :  and  it  shall  be  no  objection  to  any  such  article(,^ 
minute,  or  contract,  that  the  same  doth  not  contain  an  actual  demi@ 


(y)  Haire  v.  Llojd,  1  Ridg.  P.  C. 
352. 

(r)  Poole  V.  Longuevill,  2  Saund. 
284,  Dm  note  3;  Ryan  v.  M'Auley,  1 
J  ebb  &  Symes,  324. 

(a)  Scilly  r.  Dally,  2  Salk.  562;  1 
Ld.  Raym.  331;  Garth.  444;  Comb. 
476 ;  1  Bro.  Pari.  Ca.  525 ;  Reynolds  v. 
Thorpe,  2  Stra.  796;  Haire  v.  Lloyd, 
Vern.  &  Scr.  129;  1  Ridg.  P.  Ca.  341. 

(6)  25  Geo.  II.  c.  J 3,  s.  4,  Irish;  II 
Geo.  II.  c.  19,  s.  22,  English. 


(c)  The  words  in  italics  are  taken  frc3| 
the  recital  preceding  the  second  secti»  - 
of  the  Act. 

(rf)  A  mistake  in  the  Statute  for  t  - 
word    '*  enjoyment  ;"    see   Charters 
Sherrock,  Ale.  &  Nap.  17. 

(e)  See  Clark  v.  Davies,  7  Taunt,  7:  ' 
2  Marsh.  386.  S.  C. 

(/)  The  English  Statute,  1 1  Geo.  C 
c.  19,  8.  22,  does  not  extend  to  ezec^ 
tory  contracts  for   leases ;     H^an 
Johnson,  2  Taunt.  148. 
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any  law  or  usage  to  the  eontrary(^)  notwithstanding :  and  if  the  plain- 
tiffin  sacfa  action  shall  become  non-suit,  discontinue  his  action,  or  have 
J  vdgement  given  against  him,  the  defendant,  or  defendants  in  such  re- 
plerin,  shall  recover  double  costs  of  suit. 

41.  This  Statute  embraces  all  cases  in  which  the  relation  of  land- 
lord and  tenant  subsists,  and  an  ascertained  rent  is  in  arrear,  whether 
Xie  party  replevying  be  tenant  of  the  lands  or  be  a  third  person,  and 
^prhethor  the  holding  is  created  by  lease  under  seal,  or  by  parol(A)  de- 
nise,  or  by  an  executory  contract  in  writing  for  a  lease,  and  whether 
'ftbe  premises  are  holden  for  lives,  for  years,  from  year  to  year,  or  at 
'will:  but  it  does  not  extend  to  an  avowry(t)  for  a  rent-charge,  nor  to 
s  rent  charged  by  Act  of  Parliament  on  the  rates  of  a  canal(jf),  with 
power  to  distrain  and  sell,  in  such  manner  as  the  law  directs  in  cases 
of  distress  for  rent,  for  this  latter  provision  does  not  apply  to  the  Act 
gimg  the  general  avowry(A),  but  to  the  Statute  authorizing  the  sale 
of  distresses  for  rent. 

One  Mark  Patton  being  possessed  of  a  dwelling-house  for  the  re- 
odneof  a  term  of  eighty-one  years  from  the  1st  of  November,  1789, 
^lied,  having  by  his  will  appointed  executors,  who  obtained  probate  : 
^Iie  executors,  by  indenture  dated  the  1st  of  October,  1815,  purport- 
Ui;  to  be  a  lease,  demised  the  premises  for  a  term  of  years,  which 
'^vould  not  expire  until  after  the  expiration  of  the  original  term  of 
eighty-one  years,  subject  to  a  yearly  rent  of  £36  18^.,  payable  to  the 
l.«Kors,  their  executors,  administrators,  and  assigns :  the  executors  dis- 
^nined,  and  having  avowed  for  rent  generally  under  the  Statute,  the 
Icsiee  pleaded  non  tenuity  and  the  Court  ruled(/)  that  the  instrument 
^October,  1815,  was,  in  point  of  law,  an  assignment,  and  not  a  lease, 
And  as  no  reversion  had  been  retained  by  the  executors,  the  rent  avowed 

was  merely  a  rent-charge,  and  that  the  plaintiff  in  replevin  was 
'Btitled  to  judgement. 

In  a  later  case  it  appeared  that  William  Hughes,  and  Maria  his 


{g)  The  earliest  enactment  for  the 

of  relieving  Undlords  from  the 

_J<ceigity  of  sbewinff  title  in  avowries  for 

^^ttt»  WM  the  Iriah  Statute,  9  Geo.  II.  e. 

"^si-  5,  which  was  followed,  and  in  some 

^'^^'ptcts  improved  by  the  English  Sta- 

*^.  11  Geo.  II.  c.  19,  s.  22.     The  fa- 

^*fi^  of  avowing  were  adopted  by  the 

^j^Act,  25  Geo.  IL  c.  13,  and  ex- 

y^^  to    eaoitable    aspreemeuts    for 

■|f|**;  and  the   preceding  Irish  Act, 

**•*"?  only  temporary,  was  suffered  to 


(A)  Haire  v.  Lloyd,  1  Ridg.  P.  C. 
355 ;  Vem.  &  Scr.  132. 

(i)  Bulpit  V*  Clarke,  1  New  Rep.  57 ; 
Duggan  V,  O'Connor,  1  Huds.  &  Br. 
465;  Pluck  v.  Digges,  5  BUgh,  Pari. 
Ca.  42. 

(J)  Leominster  Canal  Co.  v.  Cowell, 
1  Bos.  &  P.  213 ;  Leominster  Canal  Co. 
r.  Norris,  7  T.  R.  500. 

(*)  1  Bos.  &  Pull.  214. 

{I)  Rankin  r.  Newsam,  1  Huds.  & 
Br.  70 ;  Pascoe  v,  Pasroe,  3  Bing.  N.  C. 
698;  5  Scott,  117,  S.  C. 
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wife,  and  others,  being  seised,  by  virtue  of  a  lease  for  three  lives  i 

covenant  of  renewal  for  ever,  by  indenture  dated  the  19th  of  Febru 

182],  granted  and  released  the  same  lands  to  one  Thomas  Pluck. 

heirs  and  assigns,  for  three  lives,  with  covenant  of  renewal  for  eve 

the  yearly  rent  of  £61  Bs,  6d.y  containing  a  clause  of  distress,  condi 

of  re-entry,  and  the  usual  covenants  between  landlord  and  ten; 

the  lessors  having  distrained(m),  avowed  generally  under  the  Sta 

for  rent-arrear,  and  the  plaintiff  in  replevin  pleaded  nan  tenuit:  it 

proved  on  the  trial,  by  the  plaintiff  in  replevin,  that  the  grant  to  1 

mas  Pluck  was  made  for  the  same  lives  as  those  which  were  insc 

in  the  original  lease,  and  after  verdict  for  the  avowants,  a  bill  of  ex 

tions  was  taken  to  the  judge's  charge,  because  it  appeared  that 

persons  who  avowed  the  taking  had  not  any  reversion  in  the  prem 

and  were  not  entitled  to  avow  generally  under  the  Statute :  the  C 

of  Common  Pleas  overruled  the  exception,  and  gave  judgement  foi 

avowants,  and  upon  a  writ  of  error  the  judgement  was  affirmed 

majority  of  the  judges  of  Ireland,  chiefly  on  the  ground  that  evid 

was  not  admissible  on  the  part  of  the  plaintiff  in  replevin,  to  shew 

the  lives  named  in  the  grant  to  Thomas  Pluck  were  the  same  pei 

as  the  cestuique  vies  in  the  lease  under  which  the  avowants  held, 

that  the  plaintiff  in  replevin  was  not  at  liberty  to  contradict  the  i 

constituting  his  right  to  the  possession  of  the  premises,  by  insis 

that  the  avowants  were  not  his  landlords,  and  had  only  a  rent-cfa 

issuing  out  of  the  lands.     Upon  a  writ  of  error  to  the  House  of  L< 

the  judgement  of  the  Irish  Exchequer  Chamber  was  reversed,  ] 

Tenterden  observing(n)  that  the  rent  payable  by  the  plaintiff  in  r< 

vin  could  not  be  considered  as  a  rent-service,  because  there  wa 

reversion,  and  that  the  exemption  from  the  necessity  of  setting  out 

in  an  avowry  was  not  allowed  by  the  Statute(o),  in  the  case  of  a : 

charge  payable  to  a  person  who  had  no  reversionary  interest  in 

land.     So,  a  tenant  for  years  having  only  two  months  of  his  tern 

expired,  by  parol  demised  the  whole  of  his  interest,  without  retai 

any  reversion,  but  reserving  a  fixed  rent :  upon  a  verdict,  finding 

the  avowant  had  parted (/?)  with  the  whole  of  his  term,  it  was  de< 

he  had  no  right  to  distrain. 

However,  in  an  action  of  covenant  by  an  assignee  of  the  reve 

(iw)  Pluck  r.  Digges,  2  Huds.  &  Br.  1.  liara  De  Maundeville's  case.  Year 

(n)  Pluck  r.  Diffges,  5  Bligh's  Pari.  8  Edw.  III.  fo.  3.  plac.  8. 
Ca.  31,  N.S.;  2  Dow.  &  Clarke,  Pari.  (o)  25  Geo.  II.  c.  13.8.4,  Irish 

Ca.  180:  and  see  Thorn  v.  Woolcombe,  (/?)  Preece  v.  Corrie,  5  Bing. 

3  B.  &  Adol.  586 ;   Parmenter  i;.  Web-  Moo.  &   P.  57 ;    Pascoe    ».   Pasc 

ber,  8  Taunt.  593;  2  Moore,  656;  Wil-  Bing.  N.  C.  898;  5  Scott,  117,  S. 
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against  the  lessee,  where  the  declaration  alleged  that  the  lessor  being 
8eised(9)  for  three  lives  (naming  them),  demised  for  three  lives  (naming 
them),  though  the  names  and  descriptions  of  the  cestuique  vies  in  both 
leases  were  the  same,  the  Court,  on  demurrer,  would  not  infer  they 
vere  the  same  persons,  as  it  had  not  been  so  averred.  A  person  seised 
in  fee  having  demised  for  sixty-one  years,  afterwards  made  a  lease  for 
years  of  the  same  premises  to  a  third  person,  to  commence  on  the  expi* 
ration  of  the  preceding  demise,  it  was  ruled(r)  that  by  the  grant  of  the 
second  lease,  the  lessor  did  not  part  with  his  reversion  so  as  to  disen- 
title him  to  distrain  for  rent  due  by  the  original  lessee  under  the  first 
lease,  as  the  second  lessee  had  merely  an  interesse  termini  until  the 
lietermination  of  the  former  lease.  A  creditor  by  elegit  has  a  right  to 
<iistrain(«),  and  avow  generally  for  rent  payable  by  a  tenant  holding  by 
lease  made  subsequently  to  the  rendition  of  the  judgement,  after  the 
creditor  had  obtained  judgement  in  ejectment,  and  the  tenant  had 
attoroed  to  him,  although  the  debtor  parted  with  his  reversion  in 
the  demised  premises  before  the  attornment  was  executed.  In  order 
to  sustain  an  avowry  for  rent,  the  reversioner  must  continue  seised  of 
the  same  reversion  to  which  the  rent  is  incident,  for  where  a  lessee  for 
ODe  hundred  years  made  an  underlease  for  twenty  years^  rendering  rent, 
lod  the  original  lessor  afterwards  conveyed  the  reversion  in  fee  to  a 
pQrchaser(^),  who  also  acquired  the  term  of  one  hundred  years,  it  was 
ruled  that  the  purchaser  should  not  recover  the  rent  reserved  by  the 
omlerlease,  because  the  reversion  of  the  term  to  which  it  was  incident 
had  become  merged  in  the  fee. 

42.  A  general  avowry  lies  for  recovery  of  a  penal  rent :  a  lease 
being  made  for  twenty-one  years,  at  a  yearly  rent  of  £130,  with  a  co- 
Tenant  to  pay  for  every  acre«  above  one-third  part  of  the  whole  farm, 
which  should  be  converted  into  tillage  during  the  last  three  years  of 
the  term,  £3  as  an  increased  rent  yearly  during  such  last  three  years, 
delusively  of  the  rent  before  reserved,  it  was  ruled(u)  that  a  general 
iTowry  for  the  rent  of  £130,  as  well  as  for  the  penal  rent,  was  main- 
tainable under  the  Statute :  so  where  the  rent  is  reserved,  payable  in 
ad?ance(t;),  and  a  distress  is  made  for  rent  due  at  the  commencement 

(9)  Bjme  V.  Moriartj,  cited  1  Fox  &  393 ;    Thorn  v.  Woolcombe,  3   B.   & 

Sm.  II.  Adol.  586. 

(r)  Smith  v.  Day,2  Mees.  &  W.  684;  (u)  Roulston   r.   Clarke,  2  H.  Bla. 

«>Miiee  Barton  v.  Barclay,  7  Bing.  745-  563;  Dignum  v.  Palmer,  2  Fox  &  S. 

7^:  5  Moo.  &  P.  785,  8.  C.  306;  AUpresa  v.  Trumbull,  in  the  Irish 

(<]  M'Dowell  V.   Reynolds,  4    Law  Exchequer  Chamber. 

^'  69, 2nd  Series.  (jo)  Charters  v,  Sherrock,  Ale.  &  Nap. 

^(0  The  Lord  Treasurer  v.  Barton,  17 ;  Buckley  v.  Taylor,  2  T.  R.  600. 
■W,  S4;  Webb  p.  Russell,  3  T.  R. 


i 


848 


REMEDIES  INCIDENT  TO  TENANCY. 


of  the  gale,  the  landlord  may  avow  for  such  rent  under  the  Statute,  8 
need  not  set  out  his  title.  A  party  may,  in  like  manner,  avow  ge: 
rally  for  the  rent  of  furnished  lodgings(tC7),  because  the  rent  issues  < 
of  the  house  and  land,  though  the  value  of  the  premises  be  increas 
by  the  furniture. 

43.  A  person  distraining  is  not  obliged  to  justify  the  caption 
the  cause  assigned(:t;)  when  it  was  made,  for  if  a  party  allege  at  1 
time  of  distraining,  that  the  goods  were  seized  for  rent  in  arrear, 
may  afterwards  avow  the  taking  for  fealty(//),  or  other  different  cans 
and  although  a  distrainor  profess  to  act  under  a  warrant  which  is  il 
gal,  provided  he  were  armed(2)  at  the  time  with  a  lawful  warrant,  t 
distress  may  be  justified,  for  he  is  not  confined,  in  Courts  to  the  autl 
rity  which  alone  he  may  have  produced  when  he  acted,  but  is  at  libei 
to  resort  to  any  authority  which  he  possessed  that  justified  his  pi 
ceeding.  So  where  premises  are  distrained  for  rent  alleged  to  be  d 
to  one  person,  or  for  one  rent,  an  avowry  may  be  maintained  for  n 
due(a)  to  another  person,  or  for  a  different  rent(6) :  but  though  a  p 
son  taking  goods  under  a  distress-warrant  is  not  precluded  by  any 
thing  which  he  says  at  the  time  of  seizure,  from  applying  the  goods 
the  purposes  directed  by  the  warrant,  yet  if  he  apply  the  distress  t< 
different  purpose,  and  leave  the  object  of  his  warrant  wholly  unsat 
fied,  he  will  not  afterwards  be  suffered  to  have  recourse  to  his  warrs 
for  protection. 

44.  A  general  avowry  under  the  Statute  need  not  set  forth(</) 
whom  the  demise  was  made,  under  which  the  premises  are  enjoyed,  I: 
it  must  state  correctly  the  amount  of  the  rent,  and  when  payable,  a 
to  whom  the  rent  distrained  for  is  due,  and  must  allege(e)  that  t 
plaintiff  in  replevin,  or  some  other  specified  person,  held  the  lands 


(w)  Newman  v.  Anderton,  2  New 
Rep.  224  ;  Farewell  v,  DickeDSon,  6  B. 
&  Cress.  251 ;  9  D.  &  Ry.  345;  Dig- 
num  V,  Palmer,  2  Fox  &  Sm.  311. 

(ar)  Fitzherbert,  Abr.  Avowrie,  pi. 
232:  Godb.  110;  2  Leon.  196;  Butler 
and  Baker's  case,  3  Rep.  26,  A. ;  Groen- 
velt  V.  Burwell,  1  Ld.  Raym.  466. 

(y)  Crowtber  v,  Ramsbottum,  7  T. 
R.  657 ;  Gwinnet  r.  Phillips,  3  T.  R. 
643;  Etherton  v.  Popplewell,  1  East, 
142. 

(z)  Governors  of  Bristol  Poor  v.  Wait, 
1  Ad.  &  Ell.  264-281 ;  3  Ney.  &  M. 
359-371 ;  Ridgway  v.  Hungerford  Mar- 
ket Ck>. ;  4  Nev.  &  M.  604,  by  Little- 
dale,  J. 


(a)  Wootley  v,  Gregory,  2  Yomig< 
J.  536. 

(6)  Short  V.  Hubbard,  2;Bing.  44 

(c)  Lucas  V.  Nockells,  4  Bing.  7i 
747;  10  Bing.  157-187-196;  1  Moo 
P.  783  ;  3  Moo.  &  Sc.  650 ;  3  Young* 
J.  304;  7  Bligh's  P.  C.  150;  1  Clarki 
Finn.  438 ;  and  see  the  Tear  Book. 
Hen.  IV.  fo.  34,  pi.  1,  par  Gascoigi 
Butler *s  case,  1  Leon.  50;  Lamont 
Southall,  5  Mees.  &  W.  416. 

id)  Haire  v,  Lloyd,  1  Ridg.  P. 
341;  Vern.  &  Scr.  127;  Wadham 
Marlowe,  8  East,  316,  in  the  note. 

(e)  Innes  v,  Colqohoun,  7  Bing.  2i 
5  Moo.  &  P.  63. 
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respect  of  which  the  distress  was  made,  as  tenant  to  the  avowant.  The 
fonn  of  avowry  usually  adopted  has  been  sanctioned  by  the  Irish  House 
of  Lords(y*),  and  avows  the  taking,  because  the  plaintiff  in  replevin 
(or  one  R.  H.  according{g)  to  the  fact),  continually  from  the  1st  day 
of  May  in  the  year  1839,  until  and  upon  the  1st  day  of  May  then  next 
following,  and  from  thence  until  the  same  time  when,  and  so  forth,  en- 
jinftd  the  said  place  in  which,  &c.,  by  virtue  of  a  demise,  at  a  yearly 
itnt  of  £100,  payable  half-yearly,  on  every  Ist  day  of  November  and 
1st  day  of  May  in  every  year  by  equal  portions  ;  and  because  £100  of 
th^  rent  aforesaid,  for  one  whole  year's  rent  due  and  ending  on  the 
1st  day  of  May,  1840,  on  that  day,  and  in  that  year,  and  also  at  the 
Slid  time  when,  &c.,  were  due  and  payable,  and  in  arrear  and  unpaid 
Ijthe  plaintiff  (or  the  said  R.  H.),  to  the  defendant  (in  replevin)  as 
liodlord  of  the  premises,  he  the  said  defendant  well  avows  the  taking 
C3f  the  said  cattle,  goods  and  chattels  in  the  same  place  in  which, 
&c,  and  justly,  &c.,  as  a  distress  for  the  said  sum  of  £100  of  the  rent 
foresaid,  so  then  being  in  arrear  and  unpaid.     If  the  premises  are 
Isolden  under  an  accepted  proposal  or  equitable  agreement  for  a  lease, 
^be  avowry  should  state  the  enjoyment  to  be  under  a  contract  in  writ- 
ug,  or  under  an  article  in  writing,  but  after  payment  of  a  year's  rent 
mder  the  instrument,  a  demise  will  be  implied.     The  fact  of  a  holding 
cir  tenancy(A)  under  the  avowant,  may  be  supplied  by  implication,  or 
collected  by  inference,  if  it  should  not  be  precisely  alleged  in  the 
avowry,  but  an  avowry  ^^  stating  that  certain  persons  unknown  to  the 
^rowant,  enjoyed  the  close  in  which,  &c.,  as  tenants  to  the  avowant 
fcy  virtue  of  a  demise  made  by  one  J.  A.  to  one  W.  W.  for  an  unex- 
pired term  of  years,  at  a  yearly  rent  of  £100,  payable  on  &c.,  and  that 
^the  interest  of  W.  W.  in  the  term  had  vested  in  such  unknown(2) 
persons,  and  that  one  year's  rent  ending,  &c.,  was  due  from  such  un- 
*oown  persons  to  the  avowant  by  virtue  of  said  demise,"  was,  upon 
*'«murrer,  held  insufficient,  because  the  Statute  requires  the  avowry 
^allege  that  the  plaintiff  in  replevin,  or  other  tenant,  held  under  a 
S^nt  or  demise,  for  otherwise  the  plaintiff  could  not  know  how  to 
plead,  and  in  this  case,  the  avowant  only  shewed  a  title  to  which  he 
^as  himself  a  stranger. 

A  general  avowry  for  an  entire  rent  cannot  be  supported  on  a  plea 
^f  nm  tenuitf  if  it  appear  that  the  plaintiff  in  replevin  did  not  hold,  as 

(J)  Hwre  V.  Lloyd,  1  Ridg.  P.  C.  Joseph  Chitty's  Precedents,  706. 

HI  i  Vera.  &  Scr.  127  ;   and  see  the  (A)  Innes  v.  Colqohoon,  7  Bing.  265  ; 

precedent  of  the  avowry  stated  in  the  5  Moo.  k  P.  63. 

<»M.  (i)  Banks  v.  Angell,  3  Nev.  &  P.  94 ; 

(g)  2  Chitty's  Plead.  1047,  5th  edit. ;  7  Ad.  &  £11.  843. 
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tenant  to  the  avowant,  the  whole  of  the  premises  at  the  rent  speeifi 
but  merely  enjoyed(j)  two-thirds  of  the  demised  premises  as  his  tena 
subject  to  a  proportion  of  the  reserved  rent :  an  avowry  for  rent  un* 
a  demise  at  the  yearly  rent  of  £170,  is  not  maintained  by  proof  tl 
three  trustees,  who  were  seised  of  the  rent  and  reversion(A),  by  d< 
executed  only  by  two  of  them,  conveyed  their  estate  to  the  avowa 
because  the  avowant  being  only  tenant  in  common  with  the  trus 
who  omitted  to  execute  the  conveyance,  should  avow  merely  for  U 
thirds,  and  not  for  the  whole  rent. 

Tenants  in  common  distraining  for  rent(/),  must  sever  in  tb 
avowries,  because  they  derive  the  rent  and  reversion  by  different  titl 
but  they  must  join(m)  in  actions  relating  to  the  personalty,  and,  the 
fore,  if  a  tenant  in  common  avow  for  taking  cattle  damage;^a«aii^(: 
he  should  also  make  cognizance  as  bailiff* of  his  co-tenant :  joint-tena: 
and  parceners  must  join(o)  in  an  avowry,  and  if  a  replevin  be  sued  c 
against  one  of  them  alone,  he  must  avow  in  his  own  right,  and  m£ 
cognizance  as  bailiff*  of  his  companions  for  the  entire  rent,  and  thou 
his  authority  be  traversed,  their  assent(j9)  need  not  be  proved  in  or- 
to  sustain  his  avowry.  If  a  demise  be  made  by  a  wife  before  marriaj 
and  continue  afterwards,  it  may  be  proper  to  avow(9)  upon  a  dem 
by  the  husband  and  wife  jointly,  though  the  husband  may  avow 
alone  where  he  is  landlord  in  right  of  his  wife  :  upon  an  avowry 
husband  and  wife,  it  appeared  he  was  seised  in  fee  in  her  right,  but  ~ 
only  evidence  of  the  demise  was  a  bill  of  exchange(6*)  for  sixty  poum 
being  rent  for  three  quarters  of  a  year,  which  was  drawn  by  the  h 
band  alone  upon,  and  accepted  and  paid  by  the  tenant,  and  which 
was  ruled  disproved  any  joint  demise. 

45.  Upon  a  declaration  in  replevin  for  taking  certain  cattle,  goo 
and  chattels,  a  cognizance  acknowledging  the  caption  of  the  cat 
only,  was  held(^)  to  be  insufficient  on  demurrer,  as  the  defendant 


(J)  Philpott  V.  Dobbinson,  6  Bing. 
104 ;  3  Moo.  &  P.  320 ;  Gilb.  Replev. 
by  Hunt,  18*2 ;  Duppa  v.  Mayo,  1  Saund. 
286;  Battey  V.  Trevillion,  Moor,  281,  the 
8th  point ;  Hill  v.  Bolton,  2  Lutw.  11 72; 
but  see  Clotworthy  v.  Michell,  Winch's 
Rep.  49 

(A)  Philpot  V,  Dobbinson,  6  Bing. 
104;  3  Moo.  &  P.  320;  Roberts  v. 
Snell,  1  Mann.  &  Gr.  577. 

(/)  Litt.  sect.  314  and  317;  Pullen  v. 
Palmer,  Carth.  328 ;  1  Salk.  207 ;  Har- 
rison  v.  Barnby,  5  T.  R.  246 ;  Whitley 
V.  Roberts,  M»Clell.  &  Yo.  107. 

(m)  Co.  Litt.  198,  A. 


(n)  CuUey  v.  Spearman,  2  H.  B 
386;  Anon.  W.  Jones,  253,  pi.  4. 

(o)  Leigh  V.  Shepherd,  2  Brod.  & 
465 ;  5  Moore,  297  ;  Page  v.  Stedmj 
Carth.  364;  Stedman  v.  Bates,  1  L 
Raym.  64,  S.  C. 

(p)  Robinson  v,  Hofman,  4  Bing.  56 
1  Moo.  &  P.  474. 

(q)  Parry  v.  Hindle,  2  Taunt  180. 

(r)  Gravenor  v.  Woodhouse,  2  Bit 
71;  9  Moore,  148;  Osborne  p.  W 
lenden,  1  Mod.  272. 

(«)  Parry  p.  Hindle,  2  Taunt  180- 

(0  Hunt  v.  Braines,  4  Mod.  4C 
Johnson  v.  Adams,  5  Mod.  77,  S.  C. 
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bound  to  answer  the  whole  of  the  complaint,  and  will  not  be  permitted 
to  insist  on  a  partial  defence,  but  it  is  unnecessary  (u)  that  the  avowry 
should  traverse  or  deny  any  matter  of  aggravation  alleged  in  the  decla- 
vadoD.  An  avowry  having  stated  that  the  plaintiff  in  replevin  held 
the  premises(r),  consisting  of  four  closes,  of  the  avowant  at  a  certain 
vent,  it  appeared  upon  a  plea  of  non  tenuit  that  the  tenant  held  two 
ether  closes  along  with  those  mentioned  in  the  avowry  under  the  same 
demise  at  the  specified  rent,  and  it  was  ruled  there  was  no  variance,  as 
etch  portion  of  the  land  demised  was  liable  to  the  whole  rent :  and 
upon  a  plea  of  non  tenuit  to  an  avowry  for  the  rent  of  a  dwelling- 
loose  with  the  appurtenances(2<;),  it  appeared  that  the  plaintiff  in  re- 
plefin  held  the  dwelling-house,  with  the  exception  of  the  shop  and 
Ud-yard,  which  had  been  demised  separately,  and  it  was  decided  that 
the  substance  of  the  issue  was  proved  by  shewing  a  tenancy  in  the 
principal  part  of  the  house  under  the  avowant. 

46.  The  terms  of  the  tenancy,  with  respect  to  the  amount  of  the 

nserved  rent,  and  the  days  or  times  on  which  the  rent  is  made  payable, 

should  be  set  out  with  accuracy :  a  landlord  having  avowed  upon  a 

loUing  at  a  yearly  rent,  to  wit,  the  yearly  rent  of  £72,  payable  half- 

jearly,  and  issue  being  joined  on  the  pleas  of  non  tenuity  and  of  riens 

«i  wrrerCi  it  was  proved  that  the  yearly  (a:)  rent  was  £72  9«. ;  and  it 

^18  ruled  that  the  tenant  was  entitled  to  a  verdict  on  his  plea,  denying 

that  he  held  at  the  rent  of  £72,  and  that  the  jury  should  have  been  dis- 

^arged  from  finding  on  the  other  issue,  which  had  become  immate- 

'iL   Where,  however,  a  landlord  was  defeated(y)  in  a  replevin  suit  by 

<Ui  insolvent  tenant  on  a  similar  point  of  form,  the  Common  Pleas  gave 

'^ve  to  amend  the  avowry,  granted  a  new  trial,  and  ordered  the  land- 

^rd  to  lodge  in  Court  the  costs  of  the  trial,  to  be  applied  as  justice 

■'K)uld  require  according  to  the  result.    If  an  acreable  rent  be  reserved 

^steadof  a  gross  rent,  the  landlord,  in  one  avowry(z),  should  proceed 

for  an  acreable  rent,  and  in  another  avowry,  for  the  yearly  rent  which 

the  tenant  was  in  the  habit  of  paying,  because  a  miscalculation  of  the 

qiiantity(a)  of  land  demised  might  occasion  a  variance,  and  a  regular 

payment  of  a  certain  sum  yearly  would  afford  evidence  of  an  ascer- 

(h)  Connor  v.  Bentley,  1  Jebb  &  S.  546 ;  Brown   v,  Sayce,  4  Taunt  320 ; 

U6 ;  6  Law  Rec.  353,  2nd  Ser.  Serjeant  v,  Chafy,  5  Ad.  &  Ell.  854  ;  6 

C»)  HareraYe  v.  Shewin,  6  B.  &  Cress.  Nev.  &  M.  819,  S.  C. 

84  ;  «  D.  &  Ry.  20.  (y)  Brown  v.  Sayce,  4  Taunt  320. 

(w)  Piffe  V.  Chuck,  10  Moore,  264 ;  (z)  Haire  v.  Lloyd,  Vern.  &  Scr.  127; 

"dweM'Calla  r.  Thompson,  1  Jebb&  1  Ridg.  P.  C.  341. 

^- ^^S7.  (a)  Brown  v.  Sayce,  4  Taunt  320. 
U)  Coiiey  9.  Diggons,  2  B.  &  Aid. 
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tained  rent.  Where  tbe  reserved  rent  is  made  subject  by  Act  of  ] 
ment  to  a  reduction  for  tithe8(6),  tbe  landlord  may  avow  for  tbe 
nal  rent,  and  the  tenant  is  bound  to  bring  himself  within  the  pro 
of  tbe  Statute.  An  avowry  setting  out  a  holding  at  a  speciBed 
rent,  implies  that  tbe  rent  is  reserved  payable  yearly,  and(c)  nc 
yearly ;  but  after  pleading  over,  it  is  too  late  to  object  that  a  c 
cannot,  in  such  case,  be  supported  for  a  half-year's  rent.  Howe 
tbe  Irish  Statute,  3  &  4  Vict.  c.  I05(d)y  s.  48,  a  Judge  at  Nisi  I 
authorized  to  allow  amendments  to  be  made  in  the  record  in  i 
not  material  to  the  merits,  and  which  cannot  prejudice  the  o] 
party  in  his  defence  :  for  the  purpose  of  obviating  such  variance 
in  pursuance  of  this  provision,  an  amendment  will  be  permitted 
avowry  as  to  tbe  amount(e)  of  the  rent,  or  the  period  of  the  h( 
or  by  substituting  an  avowry(/')  at  common  law  for  a  general  a^ 
Aparty  having  avowed  for  five  years*  rent,  ending  the  25th  of  I 
1836,  the  tenant  pleaded  that  no  part  of  tbe  rent  claimed  becan: 
nor  was  any  acknowledgment  thereof  given  in  writing  to  the  av 
at  any  time  within  six  years  prior  to  tbe  distress,  and  upon  de 
to  the  plea,  it  was  decided(^)  that  the  date  mentioned  in  the  t 
was  wholly  immaterial,  and  that  neither  the  length  of  time  for 
the  rent  was  claimed,  nor  the  period  to  which  it  was  claimed, 
either  of  the  parties.  An  avowant  claiming  double  rent  under  th 
Statute(^),  15  Geo.  II.  c.  8,  will  not  be  entitled  to  recover  the 
rent  in  case(t)  of  failure  in  establishing  his  right  under  the  Stat 
such  single  rent  does  not  constitute  part  and  parcel  of  the  doubl 
given  by  the  Act.  Upon  a  plea  to  an  avowry  for  rent,  allegin 
the  avowant  was  not  landlord  of  the  premises  for  all  the  time 
which  the  rent  mentioned  in  the  avowry  was  accruing,  a  verdi 
found  for  the  tenant  upon  the  issue  joined :  a  motion  being  n 
enter  up(J)  judgement  for  the  avowant,  notwithstanding  the  ver 
appeared  that  the  distress  was  made  for  half  a  year's  rent  due  i 
eleventh  day  of  November,  1833,  and  that  on  the  third  of  Jul 
ceding,  the  avowant's  father  died,  to  whom  the  plaintiflF  in  n 

(b)  Burke   v.  Dignam,  3  Irish  Law      577* 

Rep.  368.  (g)  Wilson  v,  Jackson,  1  Jel 

(c)  Laycock    v.  Tufnell,    2   Chitty's      636;  2  Irish  Law  Rep.  1,S.C. 
Rep.  531 ;  Shells  r.  Carter.  Batty,  55.  (h)  15  Geo.  11.  c.  8,  s.  9,  Ir 

(flO  3  &  4  Vict.  c.  105.  8.  48.  Irish ;  3  Geo.  II.  c.  19,  s.  18.  English. 
&  4  Will.  IV.  c.  42,  s.  23,  English.  (t)  Johnston  v.  Huddlestone, 

(e)  Gayler  v,  Farrant,  4  Bing.  N.  C.  Cress.  938. 
286;  5  Scott,  701,  S.  C. ;  and  see  Ward         (J)  Thompson  r.  Shaw,  14  Li 

V.  Pearson,  5  Mees.  &  W.  1 6.  23. 

(/}  Roberta  v.  Snell,  1  Mann.  &  Gr. 
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id  rent,  and  afterwards  continued  in  occupation  as  tenant :  the 
held  it  was  unnecessary  the  avowant  should  have  been  land- 
r  all  the  time  during  which  the  half  year's  rent  was  accruing,  if 
e  so  at  the  end  of  the  period,  as  the  rent  goes  with  the  rever- 
nd  the  issue  joined  being  immaterial,  judgement  was  ordered  to 
?red  for  the  landlord.  An  avowry  for  part  of  a  gale's  rent  may 
lurred  to,  unless  it  be  shewn(A)  that  the  residue  has  been  satis- 
jcause  a  party  is  not  suffered  to  multiply  actions  by  splitting  an 
Jemand,  but  the  landlord  may  include  in  his  avowry  the  rent  for 
ole  gale,  and  recover  so  much  money(/)  as  he  proves  to  be  due, 
t  regard  to  his  having  avowed  for  a  larger  sum. 

A  right  to  distrain  for  rent  is  given  by  several  Statutes,  where 
h  right  existed  at  common  law,  and  in  such  cases,  it  is  neces* 
frame  the  avowry  so  as  to  bring  the  party  distraining  within 
fcial  provisions  of  the  Statutes  which  afford  the  remedy.  Where 
It  replevies  a  distress  taken  by  a  landlord,  in  pursuance  of  the 
»tatute(i7i)  9  Anne,  c.  8,  s.  7,  within  six  months  after  the  deter- 
)n  of  the  tenant's  lease,  for  rent  which  previously  fell  due,  the 
'  may  be  framed  in  the  general  form,  but  should  contain  aver- 
n)  that  the  distress  was  made  within  six  months  after  the  deter- 
m  of  the  demise,  and  during  the  continuance  of  the  landlord's 
d  interest,  and  of  the  tenant's  possession.  So  where  cattle  or 
fraudulently  removed  from  demised  premises  are  distrained  by 
idlord,  in  pursuance  of  the  Irish  Statute(o)  15  Geo.  II.  c.  8, 
3  tenant  replevies,  the  avowry  may  be  general,  containing  pro* 
^rments(/7),  to  bring  the  case  within  the  special  provisions  of 
t :  but  in  an  action  of  trespass  for  entering  a  party's  house  and 
his  goods,  the  defendant  is  not  authorized  in  pleading  accord- 
the  general  form,  by  way  of  justification  that  he  entered  and 
le  goods  as  a  distress  for  rent  of  premises(9),  from  which  such 
had  been  fraudulently  removed,  without  setting  out  title,  or 
g  how  the  demise  arose,  as  such  general  form  is  only  allowed  in 
:  avowries  :  the  objection,  however,  must  be  pointed  out  by  spe- 


ilomuon   V,  Redshaw,  1    Saund. 

te  I ;  Holt  v.  Sambacb,  Cro.  Car. 

lutt  96. 

'orty  V,  Imber,  6  East,  434. 

d  Anne,  c.  8,  s.  7>  Irish ;  8  Anne, 

u  6,  English. 

Staniford  v.  Sinclair,  2  Bing.  193; 

•re,  376;  Nuttall   v.  Staunton,  4 

>Ve88.56;    6  D.  k  Ry.  155;  and 

'  A)nn  in  Braithwaite  v.  Cooksey, 


1  H.  Bla.  465;  2  Chitty's  Plead.  1051, 
5th  edition. 

(o)  15  Geo.  II.  c.  8,  s.  1,  Irish;  11 
Geo.  II.  c.  19,  s.  1,  English. 

(p)  Poole  V.  Longuevill,  2  Saund. 
284,  A.,  note  2;  Thornton  v.  Adams,  5 
Maule  &  S.  38. 

iq)  Bowler  v,  Nicholson,  4  P.  &  Dav. 
17;  12  Ad.  &  Ell.  S41 ;  Fumeauz  r. 
Fotherby,  4  Campb.  N.  P.  C.  136. 
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cial  demurrer.  An  avowry  under  the  Irish  Statute,  15  Geo.  II.  c.8(r- 
against  a  tenant  for  double  rent,  in  not  giving  up  possession  pursuai 
to  his  notice,  ought  to  8hew(«)  the  terms  of  the  tenancy,  and  that  tH 
notice  to  quit,  actually  given,  was  sufficient  to  determine  the  tenanc- 
and  an  avowry  by  executors  for  rent(^)  due  to  their  testator  in  his  lif 
time,  may  pursue  the  general  form(tt),  and  need  not  set  out  the  Ian* 
lord's  title. 

48.  Avowries  and  cognizances  for  distress  dsunage-fectsani  we? 
frequently  resorted  to  in  former  times  for  the  purpose  of  trying  titL 
to  land,  but  in  that  respect  have  been,  in  a  great  measure,  supersed 
by  the  more  convenient  process  of  ejectment:  an  avowry  or  cognizan 
for  distress  damage-;/ea^an^,  does  not  come  within  the  Statute  givic 
the  general  form  of  avowry(t;),  and  the  avowant  is  therefore  oblig:; 
to  set  forth  his  title :  if,  however,  the  defendant  in  replevin  has  a. 
estate  of  freehold  in  the  premises,  he  may  avow  that  the  place  of  tas 
ing(u;)  is  his  **  close,  soil,  and  freehold,"  without  giving  any  me: 
particular  statement  of  his  title,  but  an  allegation  of  seisin,  mm 
out  saying  of  what  estate(27),  or  that  he  is  possessed(y),  or  that 
has  title(z),  cannot  be  supported  on  special  demurrer.     If  a  person  1= 
only  a  term  for  years  in  the  premises,  he  will  be  obliged  in  his  avovH 
to  deduce(a)  the  title  under  which  he  derives  through  all  its  stag' 
from  the  seisin  in  fee.     A  tenant  whose  lease  expires,  or  whose  ho- 
ing  is  determined  by  notice  to  quit,  though  he  refuses  to  give  up  p  ^ 
session(&)  of  the  premises,  cannot  lawfully  distrain  the  landlord's  cat=- 
put  on  the  land  for  the  purpose  of  taking  possession.     A  person  era 
tied  to  the  exclusive  vesture,  herbage  or  feeding  of  land,  may  distr^ 
cattle  damage-^o^an^,  on  the  premises,  whether  such  cattle  belong 
the  owner(c)  of  the  soil  or  to  a  stranger.    A  demise  of  a  dwelling-hoi^ 
and  the  milk  of  twenty-two  cows,  to  be  supplied  by  the  lessor,  and 
be  pastured  on  a  farm  belonging  to  the  lessor  at  a  yearly  rent((Q,  is 


(r)  15  Geo.  II.  c.  8,  Irish;  11  Geo. 
II.  c.  19,  English. 

(s)  Humberstone  v.  Dubois,  lOMees. 
&  W.  765 ;  2  Dowl.  Pr.  Ca.  506,  N.  S. 

(0  10  Car.  I.  Sess.  2.  c.  5,  Irish;  32 
Hen.  VIII.  c.  37,  English. 

(u)  Meriton  t;.  Gilbee,  8  Taunt.  159 ; 
Martin  d.  Burton,  1  Brod.  &  B.  279 ;  3 
Moore,  608  ;  Prescott  v.  Boucher,  3  B. 
&  Adol.  849. 

(v)  25  Geo.  II.  c.  13,  s.  4,  Irish ;  11 
Geo.  II.  c.  19,  s.  22,  English. 

(to)  Potter  V.  North,  1  Saund.  347, 
D.  note  6. 


(x)  Saunders  v,  Hussey,  1  Ld.  Ray^ 
332,  cited ;  1  Carth.  9,  S.  C. 

(y)  Hawkins  v.  Eckles,  2  Bos.  &  P 
359,  and  the  reporter's  note ;  Poole 
Longuevill,  2  Saund.  284,  E.,  n.  3. 

(z)  Reynolds  v.  Thorpe,  2  Stra.  7^ 

(a)  Poole    V,    Longuevill,   2  SauE^ 
284,  D.,  n.  3. 

(6)  Taunton  v.  Costar,  7  T.  R.  43 
Butcher  v.  Butcher,  7  B.  &  Cr.  399 ; 
M.  &  Ry.  220. 

(c)  Co.  Litt.  4,  B. 

(d)  Burt  V.  Moore,  5  T.  R,  329. 
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effect  a  demise  to  the  lessee  of  the  exclasive  use  of  all  the  grass  on  the 
Batrin,  to  be  consumed  by  such  dairy  cattle,  and  will  justify  the  occu- 
pier in  distraining  other  cattle  belonging  to  the  lessor  found  trespassing 
on  the  premises. 

49.  If  a  person  see  cattle  trespassing  on  his  land(e),  and  the  owner 
of  the  cattle  drive  them  off  for  the  purpose  of  preventing  them  from 
being  distrained  for  the  trespass,  or  if  the  cattle  of  their  own  accord 
leave  the  place,  the  landlord  cannot  afterwards  seize  them  for  trespass, 
as,  in  order  to  maintain  a  distress  for  cattle  damage-;^a«an^,  the  dis- 
trainor must  actually(y)  get  into  the  field  where  the  cattle  are  tres- 
passing before  iheir  removal. 

50.  If  several  head  of  cattle  are  found  trespassing,  the  caption  of 
one  of  the  cattle  as.  a  distress  for  the  damage  committed  by  the  whole 
namber(^)  cannot  be  supported,  but  one  of  the  cattle  may  be  distrained 
for  its  own  damage,  or  an  action  of  trespass  may  be  brought  for  the 
injury  sustained  :  cattle,  however,  are  only  distrainable  for  the  damage 
they  are  coiiimitting(A)  when  distrained,  and  not  for  any  previous 
trespass. 

(e)  Co.  Litt  161,  A.;  2  Instit  131;  (g)  Vaspor  v.  Edwarda,  12 Mod.  660, 

Vapor  V.  Edwards,  12  Mod.  660,  by  by  Holt,  Ch.  J.;    1   Ld.  Raym.   719; 

Holt,  Ch.  J.  Gilb.  Repl.  by  Hunt,  28. 

(/)  Clement  v.  Milner,  3  Espin.  N.  (A)  Bull.  N.  P.  61. 

P.C.W. 
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51.  By  the  common  law,  a  landlord  was  obliged  to  set  out  his  i 
in  an  avowry  for  rent(a),  and  the  tenant  or  plaintiff  in  replevin  inif 
traverse  any  material  allegation  which  it  contained,  but  he  was  not 
liberty  to  controvert  the  lessor's  title  or  authority  to  make  the  dem 
nor  was  he  allowed  to  deny  generally  his  holding(6)  under  the  den 
stated  in  the  avowry  :  by  the  Statute(c)  25  Geo.  II.  c.  13,  landl( 
were  relieved  from  the  necessity  of  setting  out  their  titles  in  avo\c 
for  rent,  and  it  was  considered  that  the  tenant  was  precluded  by 
operation  of  the  Act(c/),  from  disputing  the  landlord's  right  to  n 
the  demise  under  which  the  tenant  entered,  either  by  pleading  nil 
buiti  or  any  special  plea(€')  similar  in  effect,  denying  his  landl 


(a)  Syllivan  v.  Stradling,  2  Wils. 
215;  Haire  v.  Lloyd,  1  Ridg.  Pari.  Ca. 
355,  by  Ld.  LiflFord. 

Q))  Paramor  t;.  Chapman,  Cro.  Jac. 
127;  Ryan  v,  M'Auley,  1  Jebb  &  S. 
329. 

(c)  25  Geo.  IL  c.  13,  8.  4,  Irish;  11 


Geo.  II.  c.  19,  8.  22,  English. 

{d)  Syllivan   v.   Stradling,    2 
215. 

(e)  Alchorne  v,  Gomme,  2  Bin^ 
9  Moo.  130;  Blake  v,  Foster,  8 
487;  Partington  v.  Woodcock,  5 
&  M.  672 ;  6  Ad.  &  Ell.  690. 
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:  a  landlord  may,  at  his  election(y),  either  avow  generally  under 
Statute,  or  he  may  avow  at  common  law,  but  if  he  takes  upon 
»elf  to  set  out  more(^)  of  title  than  he  is  required  to  do,  he  must 
'  how  he  is  entitled  under  the  allegations  he  has  chosen  to  make. 
2.  The  plaintiff  in  replevin  or  tenant  may  plead  to  a  general 
ry  under  the  Statute,  that  he  did  not  hold  or  enjoy  in  manner 
"orm  alleged  in  the  avowry,  and  this  plea,  which  is  technically 
fd  **  non  tenuity**  will  oblige  the  avowant  to  prove  a  demise  or 
en  contract  for  a  demise,  at  a  fixed  rent,  payable  on  the  gale-days 
her  period(A)  specified  in  the  avowry :  where  the  premises,  on 
h  the  distress  was  made,  are  holden  under  a  demise  at  a  fixed  rent, 
ider  a  contract  or  executory  agreement  in  writing  at  a  certain  rent, 
lere  a  stipulated  rent  has  been  paid(t),  a  general  avowry  may  be 
ined,  but  if  premises  be  occupied  at  a  rent  which  is  not  ascertained, 
bich  cannot  be  ascertained  by  reference  to  a  prior  holding,  the 
It  is  not  liable  to  the  proceeding  by  distress,  and  upon  a  plea  of 
lenuit  the  avowant  will  be  defeated.  The  verbal  statements  of  the 
It  as  to  the  terms  of  his  holding,  are  admissible  in  evidence  on  this 
{j)y  although  the  tenancy  was  created  by  adopting  the  terms  of  a 
er  demise  in  writing. 

V  tenant  holding  over  after  the  expiration  of  a  regular  notice  to 
from  the  landlord,  is  not  liable  to  a  distress  for  rent  alleged  to 
!  become  due  after  the  determination  of  the  holding(A),  without 
!  evidence  of  a  renewal  of  the  tenancy :  the  landlord  has  his  remedy 
ction  for  double  value,  for  use  and  occupation,  or  by  ejectment, 
the  mere  fact  of  holding  over  affords  no  ground  for  implying  a  te- 
yon  the  old  terms,  so  as  to  confer  a  right  to  distrain.  A  negotia- 
for  a  new  tenancy  at  a  reduced  rent,  after  the  expiration  of  a  no- 
te quit  by  the  landlord(/),  though  the  tenant  retains  possession, 
ly  shews  the  determination  of  the  original  holding,  and  a  distress 
he  original  rent  cannot  be  supported  :  but  if  the  tenant  submit  to 
tress  for  rent  falling  due  after  the  expiration  of  notice  to  quit,  the 
icy  will  be  renewed,  though  the  landlord's  claim  will  be  defeated 

I  Co.  lAtL  266,  B.  254 ;  3  Scott,   N.  R.  574  ;    Bethell  v. 

Banks  v,  ADgell,  3  Nev.  &  P.      Blencowe,  3  Mann.  &  Gr.  119;  3  Scott, 
ty  Ld.  Denman,  7  Ad.  &  Ell.  843,      N.  R.  568;  Slatterie  v.  Pooley,  6  Mees. 

&W.  664. 

Sheils  r.  Carter,  Batty,  55 ;  Lay-  (A)  Jenner  v.  Clegg,  1  Moo.  &  Rob. 

r.  Tuffnell,  2  Cbitty's  Rep.  531.  213;  Bridges  v.  Smyth,  5  Bing.  410;  2 

Knight  o.  Bennett,  3  Bing.  361  ;       Moo.  &  P.  470;  Treston  v.  Handcock, 
)0.  227 ;  Mann  o.  LoTejov,  Ry.  &      Smythe's  Rep.  6 ;    Daly  v.  Colbert,  3 
355 ;  Hamerton  o.  Stead,  3  B.  &      Irish  Law  Rep.  355. 
rs ;  5  D.  &  Ry.  206.  Q)  Treston   v.   Handcock,  Smythe's 

Howard  v.  Smith,  3  Mann.  &  Gr.      Rep.  6. 
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OD  a  plea  of  non  tenuity  if  the  distress  be  replevied  :  where  rent  which 
accrued  due  after  the  expiration  of  a  regular  notice  to  quit,  was  levied 
by  di8tress(in),  the  notice  was  held  to  be  waived,  for  if  the  distress  were 
not  to  have  that  effect,  the  same  person(ii)  might  stand  in  the  relation 
of  tenant  and  trespasser  to  his  landlord  at  the  same  time.  However, 
where  a  landlord  obtained  a  verdict  in  ejectment,  grounded  upon  notice 
to  quit,  and  afterwards  levied  by  distress  half  a  year's  rent,  which  be- 
came due  after  the  verdict,  the  Court  refused  to  interfere(o),  for  if  no  te- 
nancy subsisted  between  the  parties,  the  occupier  might  have  disputed 
the  distress,  or  if  a  new  holding  was  created  by  the  distress,  he  might 
bring  his  ejectment. 

53.  It  is  an  established  rule  of  law,  that  a  tenant  shall  not  be  suf- 
fered(/>),  during  the  continuance  of  his  tenancy,  to  controvert  the  title 
of  the  person  from  whom  he  received  possession  of  demised  premises,  or 
to  whom  he  attorned  or  paid  rent :  but  if  an  attornment  be  made,  or 
rent  be  paid  to  a  person  from  whom  the  tenant  did  not  originally  ob- 
tain possession  of  the  premises(9),  it  may  be  shewn,  on  a  plea  of  nan 
tenuity  that  such  attornment  or  payment  was  made  through  ignorance, 
mistake  or  misrepresentation,  to  a  person  who  had  no  title  to  the  pro- 
perty. The  plaintiff  in  replevin,  after  ejectment  brought  by  the  avow- 
ants,  having  signed  an  instrument(r),  agreeing  to  attorn  to  them  at  a 
rent  which  never  had  been  paid  or  demanded,  it  was  ruled,  that  as  the 
plaintiff  did  not  get  possession  originally  from  theavowants,  he  was  not 
precluded  by  his  attornment  from  shewing  a  better  title  in  himself.  So  a 
tenant  will  be  permitted,  in  an  action  of  debt  for  rent,  to  controvert 
bis  lessor's  title,  by  shewing  that  such  lessor  never  was  in  possession («), 
nor  ever  had  any  estate  in  the  premises,  but  if  the  lessor  ever  had  been 
in  possession,  even  as  tenant  at  will,  such  evidence  would  not  be  ad- 
missible, or  if  the  demise  had  been  by  indenture,  the  lessee  would  have 
been  bound  by  the  estoppel.     Where  a  tenant  paid  rent  to  an  elegit{t) 


y 


(m)  Zouch  denu  Ward  v.  Willingale, 
1  H.  Bla.  311. 

(ti)  Goodright  c/em.  Charter  o.  Cord- 
went,  6  T.  R.  219. 

(o)  Doe  dem.  Holmes  r.  Darby,  8 
Taunt.  538 ;  Doe  dem.  Holmes  o.  Da- 
yies,  2  Moore,  581,  S.  C. 

(d)  Jones  (2em.  Power  t;.  DriscoU,  2 
Huds.  &  Br.  552 ;  Rogers  v.  Pitcher,  Q 
Taunt.  202;  1  Marsh.  541;  Cornish  v. 
Searell,  8  B.  &  Cress.  471-475 ;  1  Mann. 
&  R^.  763,  S.  C. ;  Dancer  «.  Hastings, 
4  Bing.  2 ;  Parry  v.  House,  Holt's  N. 
P.  C.  489,  and  the  note;  Hopcrafit  v. 
Kovs.  9  Binur.  613 ,  2  Moo.  &  Sc.  760; 
Hall  9.  BuUer,  2  P.  &  Day.  374 :    10 


Ad.  &  Ell.  204. 

(o)  Rogers  r.  Pitcher,  6  Taunt.  202 ; 
1  Marsh.  541 ;  Cornish  v.  Searell,  8  B. 
&  Cress.  471 ;  1  M.  &  R.  703 ;  Alchome 
o.  Gomme,  2  Bing.  54 ;  9  Moore,  130 ; 
Hall  o.  Butler,  2  P.  &  Dav.  374 ;  10 
Ad.  &  Ell.  204,  S.  C. ;  Claridffe  v. 
M*Kenzie,  4  Mann.  &  Gr.  143;  4  Scott, 
N.  R.  796. 

(r)  Gravenor  v,  Woodhouse,  I  Bing. 
38 ;  7  Moore,  289. 

(«)  Chettle  o.  Pound,  1  Ld.  Raym. 
746;  Bull.  N.  P.  177. 

(0  Rogers  o.  Pitcher,  6  Taunt.  203; 
1  Marsh.  541. 
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ditor,  there  being  a  prior  mortgage  of  the  premises,  of  Mrhich  the 
ant  had  no  previous  notice,  or  where  rent  is  paid  by  a  lessee  to  his 
M>r  after  the  lessor's  title  had  expired(t<),  and  even  after  the  lessee 
I  notice  of  an  adverse  claim,  through  ignorance  of  the  particular  cir- 
istances,  the  tenant  is  at  liberty  to  dispute  the  title  of  the  party  to 
3in  such  payments  were  made. 

If  parties  claim  title  to  the  same  premises,  under  conveyances  from 
same  grantor,  made  at  different  periods,  the  subsequent  purchasei 
Y  shew  that  the  vendor  had  only  an  equitable  title  to  the  premises 
the  time  of  the  first  conveyance,  and  that  he  acquired  the  legal 
ate  in  the  period  intervening  between  the  two  grants :  upon  the 
il  of  an  ejectment,  the  lessor  of  the  plaintiff  claimed  under  a  convey- 
oe  made  in  the  year  1818(t7)  by  the  Tredegar  Wharf  Company,,  and 
e  defendant  claimed  under  a  similar  conveyance  made  in  the  year 
i24  by  the  same  company,  and  it  was  decided,  although  the  defen- 
int  could  not  be  suffered  to  allege  that  the  company  had  no  title  in 
824,  when  he  purchased,  yet  it  was  competent  for  him  to  establish 
bat  in  1818  the  legal  estate  in  the  premises  was  outstanding  in  a  trus- 
eefor  the  company,  and  had  been  got  in  by  them  in  the  interval  be- 
ween  the  years  1818  and  1824,  so  as  to  enable  the  company  to  make 
Talid  legal  conveyance  to  the  defendant.  Where  a  defendant  in  re- 
»le?in  avowed  that  one  James  Crosbie,  being  seised  in  his  demesne  as 
if  fee,  by  indenture  conveyed  the  premises  to  Pierce  Crosbie,  and  his 
ieirs(tr),  to  the  intent  that  the  defendant  should,  during  the  life  of 
Raines  Crosbie,  receive  thereout  a  rent-charge  of  £100,  and  claimed  six 
^eus'  arrear  of  the  annuity  :  the  plaintiff  in  replevin  having  traversed 
k  seisin  in  fee  of  James  Crosbie,  it  appeared  on  the  trial,  that  the 
tonoity  deed,  which  bore  date  in  November,  1806,  recited  that  James 
Crosbie  was  seised  in  fee  of  the  lands,  and  it  was  proved  that  the  plun- 
iffin  replevin,  after  the  grant  of  the  rent-charge,  took  from  James 
Crosbie  as  a  yearly  tenant :  on  the  part  of  the  plaintiff  in  replevin,  a 
ettlement  dated  in  May,  1788,  long  prior  to  the  grant  of  the  rent- 
^arge,  was  g^ven  in  evidence,  by  which  the  lands  were  limited  to 
imes  Crosbie  for  his  life,  and  the  seisin  in  fee  of  James  Crosbie  being 
gatived  by  the  verdict,  the  Court  held  that  by  joining  issue  on  the 
iflin  in  fee,  the  avowant  waived  his  right  to  rely  on  the  estoppel  aris- 

»  Fenner  v.  Duplock,  2  Binff.  10 ;  M*Kenzie,  4  Mami.  &  Gr.  143 ;  4  Scott» 

lioore,  38;    Gregory   v.   Doidge,  3  N.  K.  796. 

ig.  474 ;  1 1  Moore,  394 ;    Doe  dem.  (o)  Doe  dem,  Oliver  v,  Powell,  1  Ad. 

r¥iii  9.  Brown,  7  Ad.  &  Ell.  447 ;  2  &  Ell.  531 ;  3  Nev.  &  Mann.  616,  S.C. 

r.  &  P.  592 ;  Williams  v.  Bartholc  (to)  Duggan  r.  O'Connor,  1  Huds.  & 

w,    1   Bos.  &  P.  326 ;    Claridge  v,  Br.  459. 
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ing  from  the  recital  in  the  grant  of  the  rent-charge,  and  that  the  plain- 
tiff was  not  precluded  from  shewing  bis  lessor  to  be  only  tenant  for 
life.  A  party  having  entered  into  possession  under  a  tenant  who  had 
paid  rent  under  a  distress,  though  the  landlord(a:)|  on  the  trial  of  a  re- 
plevin suit,  inadvertently  produced  in  evidence  a  document  shewing 
that  the  original  tenant  held  the  premises  by  virtue  of  a  lease,  to  which 
the  defendant  in  replevin  was  a  stranger,  it  was  ruled  that  the  occu- 
pier, deriving  under  a  person  who  had  submitted  to  a  distress  for  rent, 
was  estopped  from  controverting  a  title  in  which  the  original  tenant 
acquiesced. 

54.  A  tenant  is  at  liberty,  upon  the  plea  of  non  tenuity  to  prove 
that  the  interest  which  his  lessor  had  claimed(^)  in  the  premises  at  the 
time  of  making  the  demise,  subsequently  determined,  or  he  may  shew 
that  his  landlord  had  only  a  defeasible  title(^)  at  the  time  of  the  de- 
mise, which  had  been  defeated  before  the  rent  alleged  to  be  in  arrear 
incurred  due,  and  that  the  tenant  entered  into  a  new  agreement  with 
the  person  who  recovered  by  title  paramount,  or  the  tenant  may 
prove  that  the  distrainor(a)  to  whom  he  had  paid  rent,  only  held  under 
an  agreement  for  a  lease,  which  had  not  been  carried  into  effect,  and 
that  the  legal  owner,  from  whom  the  tenant  originally  got  possession, 
claimed  the  rent,  or  that  after  making  the  demise  the  lessor(ft)  granted 
his  reversion  in  the  premises  to  a  third  person,  or  that  the  supposed 
demise  was  in  effect  an  assignment(c)  of  all  the  grantor's  estate,  and 
that  the  distrainor  had  no  reversion  in  the  premises.  A  mortgagor, 
after  granting  premises  in  mortgage,  demised  them  for  three  years, 
and  the  interest  of  the  debt  being  in  arrear,  he  gave  the  mortgagee  a 
written  authority  to  receive  the  rent,  which  was  communicated  to,  and 
acted  upon  by  the  lessee :  the  mortgagor(e/)  having  revoked  the  autho- 


(x)  Cooper  r.  Blandy,  1  Binjjf.  N.  C. 
45 ;  4  Moo.  &  Sc.  562,  S.  C. ;  Doe  dem. 
\Vheble  v.  Fuller,  Tyrw.  &  Gr.  17; 
Dolby  V.  lies.  1 1  Ad.  &  EU.  335 ;  3  P. 
&  Dav.  387. 

(y)  England  dem.  Syburn  o.  Slade,  4 
T.  R.  682  ;  Doe  denu  Jackson  t;.  Kams- 
botham,  3  M.  &  Selw.  516;  Neave  v. 
Moss,  1  Bing.  360 ;  8  Moo.  389 ;  Doe 
dem.  Strode  v.  Seaton,  2  Cro.  M.  & 
Rose.  728;  Tvrw.  &  Gr.  19;  Brudnell 
V.  Roberts,  2  Wils.  143;  Blake  v.  Fos- 
ter,  8  T.  R.  487  ;  Downs  r.  Cooper,  1 
Gale  &  Dav.  573;  2  Q.  B.  Rep.  256, 
and  see  a  special  plea  of  nan  tenuit  in  this 
case;  Claridge  v.  M*Kenzie,  4  Mann. 
&  Gr.  143. 

(z)  Hopcraft  t;.  Keys,  9  Bing.  613 ;  2 


Moo.  &  Sc.  760 ;  Pope  v.  Biggs,  9  B. 
&  Cr.  245 ;  4  M.  &  Ry.  193. 

(a)  Brook  t;.  Biggs,  2  Bing.  N.  C. 
572;  2  Scott,  803;  Doe  </em.  Marriott  v. 
Edwards,  5  B.  &  Adol.  1065  ;  3  Ney.  & 
M.  193;  6  Carr.  &  P.  208;  WaddiloTe 
V.  Bamett,  2  Bing.  N.  C.  588 ;  2  Scott, 
763. 

(h)  Doe  dem.  Lowden  v.  WatsoD,  2 
Stark.  N.  P.  C.  230. 

(c)  Pluck  17.  Digges,  2  Huds.  &  Br. 
1 ;  5  Bligh,  P.  Ca.  31  ;  2  Dow.  &  CI. 
180  ;  Rankin  t;.  Newsain,  1  Huds.  &  Br. 
70 ;  Preece  r.  Corrie,  5  Bing.  24 ;  2 
Moo.  &  P.  57  ;  Pascoe  v,  rascoe,  5 
Bing.  N.  C.  898  ;  5  Scott,  1 17. 

(d)  Wheeler  r.  Branscombe,  17  Ju- 
rist, 1131. 
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itj  a  few  days  before  a  gale  of  the  rent  fell  due,  afterwards  demanded 
Miyment,  and  distrained  for  the  amount :  the  tenant  replevied,  and 
pon  a  plea  of  non  tenuity  it  was  ruled  that  the  lessee  could  not  resist 
\e  mortgagor's  claim,  where  the  rent  had  not  been  previously  paid  to 
le  mortgagee. 

55.  A  yearly  tenant,  underletting  from  year  to  year,  has  a  rever- 
on(e)  which  entitles  him  to  distrain  :  a  tenant  for  a  term  of  years 
iving  underlet  part  of  the  demised  premises  from  year  to  year,  at  a 
:nt  payable  quarterly,  after  the  expiration  of  his  term  agreed  with  the 
lief  landlord  to  hold  on  from  month  to  month,  and  it  was  ruled(/) 
lat  the  under-tenant's  holding  continued,  determinable  on  his  lessor's 
lonthly  tenancy,  and  that  the  lessor,  though  merely  a  monthly  tenant, 
etained  a  reversion  in  the  premises  which  he  had  demised  from  year 
0  year,  and  had  a  right  to  enforce  payment  of  the  rent  by  distress. 
k  lease  made  under  a  leasing  power  is  referrible  to  the  deed  creating 
the  power,  and  has  the  same  effect  as  if  the  term  created  by  the  demise 
had  been  incorporated  in,  and  limited  by  the  deed  itself :  a  lease  exe- 
cuted under  a  power  more  than  a  year  after  the  execution  of  the  deed 
creating  the  power,  was  held  to  be  contemporaneous(^)  with  a  trust- 
term  for  one  thousand  years  created  by  the  settlement:  and  as  the 
trustees  of  the  term  were  parties  to  the  deed,  the  lease  was  held  bind- 
ing on  them,  and  it  was  ruled  they  had  a  reversion  in  the  premises 
conprised  in  the  lease,  which  enabled  them  to  maintain  a  distress  for 
tlie  rent  in  arrear. 

56.  A  set-off  is  not  admissible,  either  by  plea(/i)  or  by  notice(t), 
aitn  answer  to  an  avowry  for  rent,  but  the  tenant  has  a  right  to  plead 
ipedally,  that  at  the  time  of  making  the  demise,  the  premises  were  sub- 
ject to  certain  head-rents  or  other  encumbrances,  and  that  he  was(  j') 
obliged,  under  threat  of  distres8(A),  to  apply  the  reserved  rent  in  pay- 
iBcntof  such  outgoings.  In  like  manner,  it  may  be  shewn  that  the 
tenant  paid  a  sum  equivalent  to  the  rent  in  arrear(/)  at  the  time  of  dis- 


&)  Curtis  V.  Wheeler,  Moo.  &  M. 
^;  Pike  v.  Ejre,  9  B.  &  Cress.  909 : 
*M.4Ry.  681,  S.  C. 

(/)  Peirse  v.  Sharr,  2  Mann.  &  Ry. 
418;  Mackar  v.  Mackreth,  4  Doug. 
•j^J  2Ch.  Rep.  461,  S.  C;  Parker  v. 
*»mi.  Skinn.  807. 

J^)  Rogers  o.  Humphreys,  4  Ad.  & 
^»9;  5Nev.  &  M.  511.8.0. 

(*)  Sspsford  ».  Fletcher,  4  T.  R. 
^*;  Uycock  V.  Tuflfbell,  2  Ch.  Rep. 


(t)  Absalom  o.  Knight,  Barnes,  450; 
Bull.  N.  P.  181. 

(»  Sapsford  v.  Fletcher,  4  T.  R. 
511 ;  Carter  v.  Carter,  5  Bing.  406;  2 
Moo.  &  P.  723;  Wilkinson  v.  Cawood, 
3  Anstr.  909. 

(k)  Woods  V.  Rock,  Ale.  &  Nap.  57 ; 
but  see  Carter  v.  Carter,  5  Bing.  406 ; 
2  Moo.  &  P.  723. 

(/)  Taylor  o.  Zamira,  6  Taunt.  524 ; 
2  Marsh.  220;  Johnson  v.  Jones,  9  Ad. 
k  Ell.  809;  1  P.  &  Dav.  651. 
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training,  to  a  mortgagee  of  the  premises,  or   to  a  g^ntee  of  a  rexi 
charge  issuing  out  of  the  premises,  and  that  the  mortgage  or  r^Yit 
charge  was  created  prior  to  the  demise,  or  the  tenant  may  plead  tha%.  li, 
paid  taxes(m),  to  which  the  lessor  was  liable  in  respect  of  the  premi^k^g, 
and  deducted  the  amount(n)  out  of  the  rent  payable  for  the  curr-^Q^ 
year,  when  they  were  respectively  discharged  ;  but  such  payments  xKiust 
be  made  in  respect  of  charges  upon  the  demised  premises(o),  whicb 
the  landlord  was  bound  to  satisfy.     However,  if  the  landlord  or  bis 
agent  acquiesce  in  a  yearly  deduction(p)  made  by  a  tenant  from  bk 
rent,  or  if  the  tenant  for  several  years(9)  omit  to  deduct  from  his  rent 
annual  payments,  with  which  he  had  a  right  to  charge  his  landlord,  in 
cither  case,  though  done  inadvertently,  such  sums  cannot  be  recovered 
back  by  a  party  who  had  full  opportunity  of  knowing  the  &cts« 

57.  A  plea  alleging  that  no  rent  is  in  arrear  (n'ens  in  arrere\  ad- 
mits the  demise(r)  as  stated  in  the  avowry,  and  renders  it  necessary  for 
the  plaintiff  in  replevin  to  shew  that  the  whole  of  the  rent  claimed  has 
been  satisfied,  for  the  landlord  is  entitled  to  recover(«)  any  portion  of 
the  rent  demanded,  which  was  owing  at  the  time  of  making  the  dis- 
tress. Upon  this  issue,  payment  of  rent(^)  to  the  chief  landlord,  or  of 
a  rent-charge  issuing  out  of  the  premises,  and  created  either  before  the 
lessor's  title  commenced(tf),  or  before  making  the  demise,  or  payment 
of  taxes(t7)  to  which  the  landlord  was  liable  in  respect  of  the  premises, 
or  of  interest(u;)  due  on  foot  of  a  mortgage  affecting  the  premises,  may 
be  given  in  evidence. 

58.  A  debt  due  for  rent  issuing  out  of  demised  premises  ranks  in 
equal  degree  with  debts  due  by  bond(2;),  or  other  specialties,  and  it  is 
immaterial  whether  such  rent  be  reserved  on  a  demise  by  parol(^),  or  by 


(m)  Clennell  v.  Read,  7  Taunt  50  ;  2 
Marsh,  371 ;  Grant  r.  Fowler,  4  Law 
Rec.  21,  2ndSer. 

(ft)  Stubbs  V.  Parsons,  3  B.  &  Aid. 
516;  Andrew  o.  Hancock,  1  Bro.  &  B. 
37 ;  3  Moore,  278 ;  Bramston  v.  Robins, 
4  Bing.  11;  12  Moor,  68. 

(o)  Davies  v,  Stacey,  4  P.  &  Day. 
157;  12  Ad.  &  Ell.  506,  S.  C. 

(f>)  Bramston  r.  Robins,  4  Bing.  1 1 ; 
12  Moo.  68. 

(jq)  Andrew  t;.  Hancock,  1  Bro.  &  B. 
37 ;  3  Moo.  278 ;  Spraggs  v.  Hammond, 
2  Bro.  &  B.  59;  4  Moo.  431;  Stubbs 
V,  Parsons,  3  B.  &  Aid.  516. 

(r)  Hill  c.  Wright,  2  Espin.  N.  P.  C. 
669 ;  Cossey  v.  Diggons,  2  B.  &  Aid. 
548. 

(j)  Harrison  r.  Barnby,  5  T.  R.  246; 


Cobb  V.  Bryan,  3  Bos.  &  P.  328. 

(0  Sapsford  ».  Fletcher,  4  T.  R.511; 
Carter  r.  Carter,  5  Bing.  406;  2  Moo. 
&  P.  703. 

(tf)  Taylor  ».  Zamira,  6  Taunt.  524 ; 
2  Marsh.  220 ;  Johnson  v,  Jones,  9  Ad. 
&  Ell.  809;  1  P.  &  Dav.  651.  . 

C»)  Clennell  ».  Read,  7  Taunt.  50 ;  * 
Marsh.  371 ;  and  see  Grant  v.  Fowler, 
4  Law  Rec.  21,  2nd  Ser. 

(to)  Dyer  v.  Bowley,  2  Bing.  94;  ^ 
Moo.  196;  Johnson  v,  Jones,  9  Ad-  ^ 
Ell.  809;  1  P.  &  Dav.  651 ;  KingsB**** 
o.  Watson,  2  Huds.  &  Bro.  608. 

(x)  Stonehouse  ».  Ilford,  1  Com.  R^^ 
145.  ^ 

(v)  Newport  v.  Godfrey,  3  Lev.  25  ^ 
2  Veutr.  184;  4  Mod.  44;  Gage  v.  ^'^ 
ton,  1  Freem.  512;  I  Com.  Rep.  67: 
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,  because,  in  both  instances,  the  rent  arises  from  the  profits  of 
and  is  r^^rded  as  a  specialty  debt,  nor  will  the  quality  of 
ye  varied  by  reason  of  the  expiration  of  the  demise,  because 
let  remains,  as  it  is  said,  in  the  realty  :  hence  rent  growing 
i  time  of  the  landlord's  decease,  and  becoming  payable  on  the 
next  after  his  death,  is  of  equal  degree  with  Tent{z)  which 
ue  in  his  life-time. 

'avment  of  part  of  an  ascertained  debt(a),  or  of  part  of  an  ar- 
3t,  or  the  acceptance  of  a  security  of  equal  degree  for  a  smaller 
the  amount  of  such  demands,  will  not  constitute  satisfaction 
idue,  although  the  creditor  or  landlord  agree  to  receive  the 
n  in  full  discharge  and  satisfaction,  and  give  a  receipt  for 
i  sum  claimed :  there  must  be  some  consideration  for  the  re- 
ient(6)  of  the  rest  of  the  debt ;  something  collateral  to  shew 
)ility  of  benefit  to  the  party  for  relinquishing  his  further  claim, 

the  agreement  is  nudum  pactum^  and  a  mere  promise  to  pay 
nder,  when  of  ability,  puts  the  creditor  in  no  better  condition 
ras  before :  a  plea  of  payment  of  a  smaller  sum(c)  of  money 
ction  of  a  demand  for  a  larger  sum  is  bad  on  demurrer,  and  is 
I  by  verdict. 

i  receipt  or  written  acknowledgment  of  payment  of  a  debt,  or 
ar  of  rent,  is  merely  prima  facie  evidence  of  the  fact  of  pay- 
d  may  be  shevfn(d)  to  have  been  obtained  by  fraud,  or  given 
ie,  but  a  release  of  the  demand  under  seal,  although(6)  fraudu- 
3cured,  can  only  be  avoided  by  the  interposition  of  a  Court  of 
a  receipt  given  by  one  of  two  co-plaintiffs,  without  considera- 

nc/t  be  suffered,  even  upon  the  trial  of  the  action(y),  to  de- 
claim of  the  co-plaintiff,  but  an  acquittance  under  8eal(g)  of 
at  a  later  day  is  a  bar  to  an  avowry  for  rent  due  on  a  former 


.515;    Carth.  511;   1  Salk. 

[od.288. 

impson  V.  Thompson,  9  Price, 

ober  V.  Wane,  1  Stra.  426; 
Qtton,  5  East,  232  ;  1  Smith's 
;  Thomas  v.  Heathorn,  2  B. 
177  ;  3  D.  &  Ry.  647 ;  Waiters 
2  B.  &  Adol.  889;  and  see 
/'BookV.  c.  13,  s.  11. 
:h  r.  Sutton,  5>Xast,  232 ;  Ri- 
Bartlett,  1  Leon.  19. 
im  V.  Hatcher,  10  Ad.  &  Ell. 
&  Dav.  292;  Wright  v.  Acres, 
EU.  720;  1   Nev.  &  P.  761, 


(d)  Skaife  v,  Jackson,  3  B.  &  Cress. 
421 ;  5  D.  &  Ry.  290;  Graves  v.  Key, 
3  B.  &  Adol.  313 :  Straton  v.  RastaU, 

2  T.  R.  366;  Benson  v.  Dennett,  1 
Campb.  N.  P.  C.  394,  note ;  Bristow  v, 
Eastman,  1  Espin.  N.P.C.  172;  Farrar 
V.  Hutchinson,  9  Ad.  &  Ell.  641 ;  1  P. 
&  Dav.  437,  S.  C. ;  Coomes  v,  Denne,  2 
Keble,  346 ;  and  see  title  <*  Payment,** 
post. 

(e)  Baker  v.  Dewey,  1  B.  &  Cr.  704 ; 

3  D.  &  Ry.  99 ;  Rountree  v.  Jacob,  2 
Taunt.  140. 

(/)  Skaife  v.  Jackson,  2  B.  &  Cr. 
421 ;  5  D.  &  Ry.  290. 
(g)  Bull.  N.  P.  56. 
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day,  though  if  the  instrument  be  not  sealed,  contrary  proof  will  b 
ceived.  So  a  receipt  for  purchase  money  in  the  body(A)  of  a  de 
assignment,  is,  at  law,  binding  between  the  parties,  but  a  receip 
the  money  endorsed  on  the  deed,  not  being  under  seal,  cannot  an 
to  an  estoppel,  and  evidence  is  admissible  to  shew(t)  that  the  con 
ration  was  not  actually  paid.  However,  a  receipt  passed  for  the 
gale's  rent,  or  for  rent  to  a  specified  day,  affords  8trong(y)  presum 
evidence  that  all  preceding  rent  has  been  discharged,  though  su 
voucher  may  be  contradicted  or  explained(A),  and  an  avowry  for 
due  on  a  certain  day,  and  recovery  of  the  amount,  will  not  preclu 
the  landlord  from  levying  by  distress  a  prior  arrear  of  rent  remai 
unpaid. 

61.  A  promissory  note  payable  at  a  future  day,  passed  by  a  t€ 
for  his  rent,  does  not  suspend  the  landlord's  right  of  distress(in),  i 
agreement  in  writing,  not  under  seal,  cannot  eztend(it)  or  enlarg< 
time  for  payment  of  a  specialty  debt,  and  the  demand  remains  i 
tered  till  payment :  but  if  a  tenant  endorse  a  promissory  note  oi 
of  exchange  to  his  landlord  for  an  arrear  of  rent,  and  obtain  a  re 
for  the  amount  as  money  when  paid,  and  the  security  be  lost,  bj 
glecting  to  demand  payment(o)  in  due  time,  the  rent  for  which  it 
given  will  be  extinguished :  it  is  a  general  rule,  applicable  to  neg 
ble  instruments,  and  not  to  be  relaxed  in  particular  instances,  ti 
they  are  taken  in  payment(p)  of  a  pre-existing  debt,  they  operate 
discharge  of  that  debt,  unless  the  holder  does  all  that  the  law  requ 
in  order  to  obtain  payment  of  the  securities ;  he  must  present  prom 
and  communicate  without  delay  notice  of  non-payment. 

62.  By  the  Irish  Statute(9),  9  Geo.  IV.  c.  24,  it  is  enacted, 
if  any  person  shall  receive  any  bill  of  exchange  or  promissory  note 
or  in  satisfaction  of  any  former  debt,  the  same  shall  be  esteemed  a  < 


(A)  Rountree  o.  Jacob,  2  Taunt.  141 ; 
Baker  v,  Dewey,  1  B.  &  Cr.704;  3  D. 
&  Ry.  99;  Bottrell  v.  Summers,  2  Yo. 
&  Jerv.  407. 

(t)  Lampon  v,  Corke,  5  B.  &  Aid. 
606;  1  D.  &  Ry.  211 ;  3  Sugd.  Vend. 
193,  note. 

(j)  Gilb.  Evidence,  142 ;  2  Stark.  Evi- 
dence,  702. 

(A)  Graves  v.  Key,  3  B.  &  Adol.  318. 

(/)  Palmer  v,  Stanage,  1  Lev.  43; 
1  Siderf.  44;  Thos.  Raym.  21 ;  9  Vin. 
Abr.  157  ;  Distress,  O.  2,  pi.  24;  Gam- 
brell  V.  Ld.  Falmouth,  4  Ad.  &  Ell.  73. 

(m)  Davis  v.  Gyde,  2  Ad.  &  EIL  623; 
4  Nev.  &  M.  462 ;  Palfrey  v.  Baker,  3 


Price,  572 ;  Curtis  r.  Rush,  2  Ves. 
416;  Basset  v.  Wood,  Litt,  Rep 
cited;  Ralph  Baker's  case.  Year  1 
11  Hen.  IV.  fo.  79.  pi.  21;  Han 
Shipway,  Bull.  N,  P.  182. 

(n)  Mease  v.  Mease,  1  Cowp.  47 

(o)  Ewer  r.  Clifton,  Bull.  N.  P. 
SmiUi  V,  Wilson,  Andr.  190. 

(p)  Camidge  v,  Allenby,  6  1 
Cress.  373,  by  Baylev,  J.;  Roge 
Langford,  1  Cro.  &  Mees.  637 ;  3  T 
654 ;  Beeching  v,  Gower,  Holt's  N. 
315,  note. 

iq)  9  Geo.  IV.  c.  24,  s.  6,  Irish  ; 
is  no  corresponding  Englbh  Act. 
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»lete  payment  of  such  debt,  if  such  person  so  receiving  such  bill  or 
ote  shall  not  use  due  diligence  to  obtain  payment  thereof,  by  endea- 
ouring  to  get  such  bill  accepted  and  paid,  or  such  note  paid,  and  also 
t4iJke  his  protesiy  either  for  non-acceptance  or  non-payment  thereof,  or 
therwise  give  due  notice  of  the  dishonour  thereof :  provided  that  no- 
ling  therein  contained  shall  extend  to  satisfy  or  discharge  any  other 
r  different  security  or  remedy  for  the  same  debt  against  the  drawer, 
cceptor,  or  endorser  of  such  bill,  or  the  maker  or  endorser  of  such  note. 

63.  The  acceptance  of  a  bond  by  a  landlord  for  rent  due  to  him, 
oes  not  extinguish  the  rent,  as  a  security(r)  of  equal  degree  does  not 
ischarge  the  debt  for  which  it  is  passed :  a  security  for  payment  of  a 
lebt,  which  in  itself  does  not  operate  as  an  extinguishment  of  the  ori- 
^nal  demand,  cannot  have  that  effect  by  being  pursued  to  judgement, 
lod  if  it  does  not  produce  satbfaction  in  fact ^  the  claimant  may  resort 
o  his  original  remedy.  Upon  a  demise  of  coal-mines  to  three  persons, 
rho  covenanted  to  pay  a  sum  of  money  by  instalments,  one  of  the  co- 
'etiantees(«)  gave  his  promissory  note  in  payment  of  one  of  the  instaU 
nents,  and  the  landlord  having  recovered  judgement  on  the  note  against 
he  covenantee,  it  was  ruled  that  the  judgement  being  unproductive, 
ras  not  a  bar  to  an  action  against  all  the  lessees  for  breach  of  the  co- 
'enant :  in  general,  where  a  security  by  simple  contract  is  given  for  a 
iebt,  it  is  extinguished  by  a  specialty-security,  if  the  remedy  given(^) 
^y  the  latter  is  co-extensive  with  that  which  the  creditor  had  upon  the 
onner,  but  the  new  security  cannot  have  any  such  effect,  where  it  ap- 
pears that  the  parties  intended  the  original  should  remain  in  force, 
lowever,  after  judgement  in  an  action  of  debt  against  a  lessee  for  an 
rrear  of  rent,  the  specialty  debt  is  extinguished  in  a  debt  of  a  higher 
egree,  and  the  remedy  by  distress  being  incident  to  the  rent,  will  be 
efeated  for  any  portion  of  the  rent  comprised  in  the  judgement. 

64.  An  executor  may  plead  a  retainer  in  8atisfaction(t<)  of  a  debt 
He  to  him  by  the  testator's  bond,  in  an  action  of  debt  for  rent  due  by 
^e  testator,  as  both  debts  are  of  equal  degree ;  and  in  like  manner,  a 
ebt  for  rent  due  by  the  testator  may  be  retained  by  his  executor  in  dis- 
barge  of  a  bond-debt  due  by  him  to  the  testator  :  but  in  an  action  for 
^covery  of  rent  due  by  a  testator,  whether  reserved  by  deed  or  by  parol, 

(r)  Higgen8*s  case,  6  Rep.  44 ;  Basset  (0  Twopenny  ».  Young,  3  B.  &  Cress. 

-    Wood,  Litt.  Rep.  17,  cited ;  Newport  208 ;  5  D.  &  Ry.  259. 

•  Godfrey,  2  Ventr.  184;  3  Lev.  267;  (««)  Gage  v.  Acton,  1  Com.  Rea  67; 

^«U.  N.  P.  182.  i  Salk.  325  ;  Garth.  511 ;  1  Ld.  Rajni. 

(<)  Drake  9.  Mitchell,  3   East,  251 ;  515;  Stonehouse  v.  Ilford^  1  Com.  Kep. 

> Wry  V,  Preston,  2  Chitty's  Rep.  245  ;  145. 
Rwh  V.  PttTcell,  3  Cr.  &  Dix,  162. 
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the  executor(t7)  cannot  plead  outstanding  unsatisfied  specialty  debts  d  wjt 
by  testator,  for  being  of  equal  degree,  one  cannot  be  a  bar  to  the  otti^r. 

65.  If  rent  of  so  much  a  year  be  reserved,  and  by  the  same  A^^ 
the  lessor  agree  to  allow  so  much  at  every  payment  for  bringing  t:he 
rent,  this  shall  not  be  recouped  as  a  diminution(«;)  or  alteration  of  the 
rent,  but  is  a  covenant  for  allowance,  and  does  not  operate  in  defii^^O' 
tion  of  the  rent.  It  appears,  however,  that  a  tenant  may  shew,  under 
a  plea  ofriens  in  arrere^  that  his  lease  contains  a  covenant(j;)  to  allow 
out  of  the  reserved  rent,  any  sums  of  money  expended  by  him  ia  re- 
pairing the  premises,  and  that  he  will  be  entitled  to  credit  for  ftvch 
sums  as  were  disbursed  by  him  in  suitable  repairs  :  but  unless  the  L^»se 
expressly  stipulate  that  the  disbursements  in  repairs  shall  be  deexxed 
equivalent  to  payment  of  the  rent,  the  tenant  must  resort  to  a  cr^css- 
action,  as  a  set-off  is  not  admitted  in  replevin  :  and  a  Court  of  Equity 
cannot  give  relief  where  the  tenant(y)  claims  to  set-off  a  legal  denaand 
against  rent  due  to  the  landlord. 

66.  A  plea  that  the  sum  sought  to  be  recovered(z),  and  all  dam^es 
sustained  by  the  landlord(a)  were  levied  and  satisfied  by  means  cf  a 
former  distress,  is  a  good  answer  to  an  avowry  for  rent,  but  a  plea  of  a 
former  distress  for  the  same  rent,  without  averring  satisfaction,  caxinot 
be  supported:  a  tenant,  however,  may  plead  to  an  action  of  deb  €  for 
rent,  that  his  goods  were  distrained  for  the  same  rent,  and  then  remained 
under  seizure,  because  the  debt(6)  is,  for  the  time,  suspended  b/^  the 
distress. 

67.  A  plea  to  an  avowry  for  rent,  that  the  defendant  took  th^  ^^ 
tress  of  his  own  wrong(c)  without  any  such  cause  as  alleged  {de  ^^P^ 
ria  sua  propria)^  if  demurred  to  cannot  be  sustained,  as  no  such  pl^  '^ 
allowable  in  matters  relating  to  any  interest  in  land,  but  when  pleaded 
to  an  avowry  for  distress  damage-;/^a«an/(c/),  it  was  held  suffic^^^ 
after  verdict. 


(»)  Newport  v.  Godfrey,  2  Ventr.  184 ; 
3  Lev.  267  ;  Thompson  v,  Thompson,  9 
Price,  464. 

(it)  Com.  Dig.  Rent.  C.  3;  Mason 
V.  Chambers,  Cro.  Jac.  34 ;  Yelv.  42- 
47;  Davies  v.  Stacey,  12  Ad.  &  Ell. 
506;  4  P.  &  Dav.  157,  S.  C. ;  Bur- 
roughs V,  Hays,  Comb.  21 ;  Year  Book, 
14  Hen.  IV.  fo.  27,  pla.  35;  Bro.  Abr. 
Dette.  pi.  72. 

(a?)  Woods  r.  Rock,  Ale.  &  Nap.  57  ; 
Taylor  r.  Beale,  Cro.  Eliz.  222 ;  1  Leon, 
237,  pla.  320 ;  Baylye  v.  Hughes,  Cro. 
Car.  137;  W.  Jones,  242 ;  Johnson  r. 
Carre,  1  Lev.  152. 


(y)  Townrow  V.Benson, 3  Madd.     ^' 
(z)  Hudd  V.  Ravenor,  3  Bro.  ^°' 
662 ;  5  Moore,  542 ;  Lingham  ».  ^^^' 
ren,  3  Bro.  &  B.  36 ;  4  Moore,  ^^i 
Lear  v.  Edmonds,  1  B.  &  Aid.  \b^  '* 
Chitty'8  Rep.  301,  S.  C.  ^^ 

(a)  Lees  o.  Wright,  1  Dowl.  &      *^-' 
391. 

(b)  Edwards  v,  Kelly,  6  M.  & 
209,  by  Hohroyd,  J. 

(c)  Jones  r.  Kitchen,  1  Bos.  & 
76 ;  Poole  v  Longuevill,  2  Saund.  > 
D.  n.  3. 

(</)  Mahady  v.  Gallagher,  Irish 
Rep.  159. 
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68.  If  a  tenant  be  unlawfully  deprived  of  po8ses8ion(e)  of  the  whole, 
*  of  any  part,  of  demised  premises  by  his  lessor,  the  rent  will  be  sus- 
M)ded  until  the  lessee  be  reinstated  :  a  pluntiff  in  replevin  may  plead 

an  avowry  for  rent,  that  after  making  the  demise,  and  before  any 
j-t  of  the  rent  distrained  for,  accrued  due,  the  avowant  entered(y) 
•on  the  whole,  or  upon  some  part,  of  the  demised  premises,  and  ex- 
iled the  plaintiff  from  his  possession  thereof,  and  kept  him  so  ex- 
iled until  after  the  rent  alleged  to  be  in  arrear  became  due :  the 
lant,  however,  must  be  evicted,  or  expelled  out  of  all  or  some  part,  of 
i  demised  premises,  in  order  to  occasion  a  suspension  of  rent ;  and  a 
3a  alleging  that  the  avowant  unlawfully  entered(^)  upon  part  of  the 
emises,  and  pulled  down  the  roof  and  ceiling  of  a  summer-house,  part 
sreof,  by  reason  of  which  the  tenant  was  deprived  of  the  use  of  the 
mmer-house  from  thence  until  the  taking  of  the  distress,  was  held 
lufficient,  on  demurrer,  because  the  facts  amounted  only  to  a  tres- 
ss,  and  not  to  an  eviction  :  the  plea  of  eviction  by  the  lessor  must 
ew  that  the  tenant  was  kept  out  of  possession  until  after  the  day  on 
lich  the(A)  rent  was  made  payable,  as  the  rent  revives  on  the  re- 
try of  the  lessee. 

69.  If  there  be  an  outstanding  lease  for  ten  years  unexpired,  and  a 
cond(t)  lease  is  granted  of  the  same  premises  for  the  same,  or  for  a 
orter  period,  to  begin  at  the  same  time,  the  second  lease,  if  made  by 
cd,  passes  the  rent  and  reversion  to  the  second  lessee,  but  if  granted 
'  an  instrument  not  under  seal,  or  by  parol,  is  absolutely  void :  after 
person  had  entered  by  virtue  of  a  parol  demise  of  a  dwelling-house 
td  land  for  the  term  of  one  year,  it  appeared  that  eight  acres  of  the 
Knised  premises  had  been  previously  let  by  the  same  lessor  for  a  term 
en  in  being,  to  one  Adam  Charlton,  who  retained  possession,  and  the 
idlord  having  distrained  upon  the  second  lessee  for  half  a  year's  rent, 
^as  ruled,  in  an  action  of  trespas8(j'')  for  making  such  distress,  that 
e  new  tenant,  who  was  plaintiff  in  the  action,  took  an  **  interesse 
^minC*  in  the  eight  acres,  and  that  the  outstanding  interest  of  Adam 
iaarlton  in  that  part,  was  to  be  deemed  rather  in  nature  of  an  eviction 
'  tide  paramount,  than  by  any  tortious  act  of  the  lessor,  and  that 

»  Walker's  case,  3  Rep.  22,  B. ;  Co.  (A)  Timbrell  v.  Bullock,  Style,  446 ; 

tt.  148,  B.  Page  v.  Parr,  Style,  432. 

:  J)  Salmon  v.  Smith,  1  Saund.  204,  (t)  Shepp.  Touchst.  276 ;  Bac.  Abr. 

K^i2;  Neale  v,  Mackenzie,  2  Cro.  M.  Leases,  N. ;  Dove  t;.  Williott,  Cro.  Eliz. 

Rc«c.  84-101;  5  Tyrw.  1106.  160;  Com.  Dig.  Estates  by  Grant,  G. 

Ce)  Hunt  0.  Cope,  Uowp.  242 ;  Roper  13. 

^^d,Tho6.  Jones,  148;  Hodgskin  v.  (J)  Neale  v.  Mackenzie,  2  Cro.  M.  & 

neenboroiigb,  Willes,  129 ;  Harrison's  Rose.  84;  5  Tyrw.  1106,  S.  C. 
Clayton's  Rep.  84. 
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during  the  continuance  of  such  interest  in  the  eight  acres,  after  1 
lessee  had  entered  into  possession  of  the  residue,  the  rent  was 
tionable,  and  might  be  recovered  by  distress.  The  judgement 
preceding  case,  however,  was  reversed,  and  Lord  Denman,  CI 
delivering  the  opinion  of  the  court  of  error(A),  observed  that  th< 
diment  to  the  new  tenant  in  taking  possession  was  not  analogou 
eviction,  because  it  appeared  that  no  interest  in  the  eight  acr< 
viously  demised  to  Adam  Charlton,  passed  to  the  new  tenant 
subsequent  demise,  and  that  the  new  tenant  did  not  take  an  **  h 
termini'*  in  those  eight  acres,  so  as  to  give  him  a  right  to  a  t( 
one  year  in  such  part  during  the  period  of  his  own  lease,  beca 
demise  to  Adam  Charlton  covered  the  whole  term  for  which  t 
tress  was  made :  and  that  as  the  new  tenant  did  not  take  any  i 
in,  and  had  no  enjoyment  in  that  part  of  the  land  comprised  in 
mise,  and  was  not  bound  by  any  estoppel,  the  landlord's  distre 
not  justified  in  respect  of  the  whole,  or  for  any  portion  of  the  i 
served. 

Where  tithes  and  a  homestead  for  collecting  them,  were  let 
instrument  not  under  seal  at  an  entire  rent,  it  was  ruled(/)  tha 
tress  for  the  rent  could  not  be  sustained,  because  the  instrumen 
not  operate  as  a  demise  of  the  tithes  for  want  of  a  seal,  and  no  < 
or  ascertained  rent  was  reserved  for  the  homestead,  for  though  t 
only  issues  out  of  the  homestead  in  point  of  remedy,  yet  it  issi 
of  both  tithes  and  homestead  in  point  of  render. 

7Cf.  Upon  eviction  by  title  paramount,  the  tenant,  in  ordei 
cuse  himself  from  payment  of  rent  to  his  lessor,  must  prove  tl 
person(m)  evicting  had  good  title,  and  a  plea  of  eviction  by  a  s 
must  set  out(n)  the  title  of  the  person  evicting,  and  must  alsc 
that  such  person  did  not  come  in  under  title(o)  derived  from  the 
tiff  in  replevin  :  eviction  by  the  lessor,  and,  in  ordinary  cases,  ( 
by  title  paramount(p)  must  be  pleaded  specially,  but  where  th 
ing  of  a  lessee  is  determined  by  a  bondjide  eviction  of  the  whol( 
demised  premises,  such  evidence  will  support(Y)  a  plea  of  non 


(A)  Neale  v.  Mackenzie,  in  error,  I 
Mees.  &  W.  747. 

(/)  Gardiner  v,  Williamson,  2  B.  & 
Adol.  336  ;  Bird  o.  Higginson,  2  Ad.  & 
Ell.  696 ;  4  Nev.  &  M.  505 ;  6  Ad.  & 
Ell.  824  ;  The  Queen  r.  Hockworthy, 
2  Nev.  &  P.  391  ;  7  Ad.  &  Ell.  501  ; 
Toralinson  v.  Day,  2  Brod.  k  B.  681 ; 
5  Moore,  558 ;  Dalston  v.  Reeve,  1  Ld. 
Raym.  77. 

(m)  Jordan    o.  Twells,   Cases  temp. 


Hardw.  171 ;  Salmon  v.  Smith, 
204,  note  2,  &c. 

(n)  Smith  r.  Wood,  C.  B.  of 
Easter,  1820,  MSS. 

(o)  Wotton  V.  Hele,  2  Samid 
note  1 0 ;  Brookes  v.  Humphreys 
N.  C.  55 ;  6  Scott,  756. 

(p)  Salmon  v.  Smith,  I  Sao 
note  2. 

(y)  Hopcraft  o.  Keys,  9  Bii 
2  Moo.  &  Sc.  760,  S.  C. 
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may  be  maintained  for  an  apportionable  rent,  after  eviction 
f  the  demised  premises  by  title  paramount,  but  there  can(r) 
I  apportionment  where  the  lessee  was  at  some  period  subject 
re  rent  by  virtue  of  the  demise,  and  the  lessor  is  not  entitled 
at  all,  so  long  as  the  tenant  is  kept  out  of  possession  of  any 
i  premises  by  the  wrongful  act  of  his  landlord, 
plaintiff  in  replevin  may  also  plead  any  matter  in  bar  of  an 
r  rent,  shewing  that  the  goods  or  cattle  seized  were  privi- 
in  any  manner  exempted  from  liability  to  distress,  or  that 
il  caption  was  wrongful.  It  may  be  pleaded  to  an  avowry  for 
the  plaintiff's  horse(«),  when  distrained,  was  standing  in  the 
public  inn,  where  the  plaintiff  was  a  guest,  or  that  certain 
!  demised  along  with  a  public  inn,  and  that  the  cattle  dis- 
cing on  their  way  to  market(^),  were  put  on  the  lands  for  one 
that  the  goods  were  distrained  on  the  premises  of  a  factor, 
,  artist(tf),  or  manufacturer,  where  they  were  deposited  by 
in  the  usual  course  of  trade,  or  that  the  cattle  or  goods  at 
')  of  distraining  were  in  actual  use,  or  were  in  the  custody  of 
),  or  that  the  distress  was  made  on  Sunday(a;),  or  after  sun- 
I  before  sunrise,  or  that  the  cattle  distrained  had  been  abused 
manner(z)  as  to  make  the  party  distraining  a  trespasser  ab 
I  to  render  the  distress  unlawful :  where  cattle  or  goods  are 
'  taken  as  a  distress  for  rent,  and  the  distrainor  is  solvent,  it 
ore  prudent  to  seek  compensation  for  the  injury  in  an  action 
,  or  on  the  case,  than  to  hazard  a  replevin  suit, 
ender  of  the  rent  in  arrear,  either  before(a)  or  at  the  time  of 
;(6),  renders  the  distress  tortious,  and  tender  of  the  rent  along 
barges  of  distraining,  after  making  a  distress,  and  before(c) 
nding,  either  to  the  landlord  himself ((2)  or  to  the  bailiff  hav- 


I   V,  Mackenzie,    I  Mees.  & 

ave   9.   Middleton,  Winch's 

k 

n  V'  Joyce,  3  Ley.  260  ;  2 

;  Nugent  V,  Kir  wan,  1  Jebb 

r. 

son  V.  Hartopp,  Willes,  512; 
.  Hurst,  I  Salk.  250. 
V.  Burlej,  Cro.  Eliz.  549; 
jogan,  9  Bing.  670 ;  3  Moo. 

>ck  ».  Purvis,  2  Brod.  &  B. 
ore,  79 ;  Wright  v.  Dewes, 
1.641;  3  Nev.  &  M.  790. 
p.  Abr.  566,  Distress ;   Les- 
0.  Chambers,  Hayes,  544. 


(y)  Year  Book,  11  Hen.  VII.  fo.  5, 
pi.  18;  Co.  Litt.  142,  A.;  Bro.  Abr. 
Distress,  pi.  99 ;  Vin.  Abr.  Distress,  O. 
2  pi.  12. 

(z)  Connor  v,  Bentley,  1  Jebb  &  S. 
246-252 ;  6  Law  Rec.  357,  by  Burton,  J. 

(a)  The  Six  Carpenters'  case,  8  Rep. 
147,  A. ;  2  Instit  107  ;  and  see  taUe, 
page  541. 

(6)  Fortescue  v.  Jones,  Noy.  22. 

(c)  Evans  v.  Elliott,  6  Nev.  &  M. 
606,  and  the  notes ;  5  Ad.  &  £11.  142 ; 
Browne  o.  Powell,  4  Bing.  230  ;  12 
Moore,  454 ;  Thomas  v.  Harries,  1 
Mann.  &  Gr.  695 ;  1  Scott*s  N.  R.  524. 

(d)  Smith  V.  Goodwin,  4  B.  &  Ad. 
413;  1  Nev.  &  M.  371. 
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ing  authority(e)  to  distrain,  endtles  the  tenant  to  have  his  good* 
stored,  and  makes  any  subsequent  detainer  wrongful,  but  tender  s 
impounding  comes  too  late.  A  tenant  having  declared  in  replevin 
taking  and  unjustly  detaining  his  goods,  the  landlord  avowed  the  tail 
as  a  distress  for  rent,  to  which  the  tenant  pleaded,  that  after  the  tab 
and  before(/)  the  impounding,  he  tendered  the  rent,  and  that  a 
such  tender  the  landlord  unjustly  detained  the  goods  :  upon  demui 
the  plea  was  held  good,  as  every  unlawful  detention  is  to  be  considi 
a  new  taking,  for  which  replevin  is  maintainable  :  however,  a  tei 
should  be  made  without  imposing  any  condition(^),  as  it  will  be  h 
lidated,  if  the  person  making  the  tender  refuse  to  pay  the  money, 
less  a  receipt  be  given. 

Where  rent  is  reserved  payable  at  a  place(A)  off  the  land,  wil 
clause  that  if  the  rent  be  behind,  after  being  lawfully  demandec 
such  place,  then  the  landlord  may  distrain  ;  a  distress  for  the  rent  c 
not  be  supported  without  a  previous  demand  on  the  gale-day  at 
appointed  place,  as  the  place  appointed  by  law  for  payment  is  altc 
by  agreement  of  the  parties :  if  the  lease  do  not  specify  any  partici 
place  for  payment  of  the  rent,  the  tenant  may  attend(t)  upon  the 
mised  premises  a  reasonable  time  before  sunset  on  the  gale-day,  am 
presence  of  a  witness  competent  to  prove  the  fact,  produce  the  mo 
and  offer  to  pay  it,  and  continue  on  the  land  until  sunset  for  the  { 
pose ;  and  such  tender,  though  made  in  the  landlord's  absence,  maj 
pleaded  to  an  action  of  debt  for  the  rent ;  and  in  order  to  enable 
landlord  to  recover,  a  subsequent  demand  of  the  rent  must  be  made 
the  land,  or  of  the  person  of  the  debtor. 

If  a  tenant  tender  his  rent  at  the  time  of  distraining,  or  before 
pounding,  and  the  landlord  refuse  to  accept  the  money,  he  shall  nc 
afterwards  have  return(y)  of  the  goods,  though  the  rent  be  in  arr* 
because  the  distress  is  only  a  pledge  for  the  rent,  and  when  the  rec 
offered  the  pledge  ought  to  be  restored  :  consequently,  the  Court 
never  award  the  return  of  the  pledge  to  the  landlord,  which  he  ou 
to  have  restored  to  the  tenant  before  the  replevin  was  sued  out. 


(e)  Ladd  r.  Thomas,  12  Ad.  &  Ell. 
117  ;  4  P.  &  Dav.  9 ;  Horn  v,  Luines, 
1 2  Mod.  354,  by  Holt,  Ch.  J. ;  Pilking- 
ton's  case,  5  Rep.  76,  A.,  note  B. ;  Cro. 
Eliz.  813. 

(f)  Evans  v.  Elliott,  5  Ad.  &  Ell. 
142;  6  Nov.  &M.  606. 

(g)  Smith  V.  Goodwin,  I  Ney.  &  M. 
373 ;  Marq.  of  Hastings  v.  Thorley,  8 
Carr.  &  P.  573. 


(A)  Gilb.  Rente,  78 ;  Browne  p.  1 
nery,  Hob.  208 ;  2  Ro.  Abr.  426,  I 
CI.  pi.  3) ;  Vin.  Abr.  Rent,  (I.  pi 
Maund's  case,  7  Rep.  28. 

CO  Tinckler  v.  Prentice,  4  Ti 
549;  Crouch  v.  Fastolfe,  Thos.  R 
418;  Home  v.  Lewin,  I  Ld.  R 
641;  2  Salk.  583;  12  Mod.  352;  C 
ley  V,  Kingswelly  Hob.  207. 

C;)  GUb.  Distress,  214. 
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An  avowant  may  take  issue  on  the  fact  of  tender,  or  may  reply  a 
Sdbseqaent  demand  and  refusal,  and  in  order  to  support  the  replication, 
proof  will  be  requisite  that  the  precise  sum(&),  which  was  tendered,  was 
ileoaDded  by  a  person  having  authority(/)  to  receive  the  money :  grow- 
ng  crops  distrained  for  rent  may  be  redeemed  by  tendering  the  rent 
iod  charges  at  any  time  before  such  crops  have  been  saved  and 
fiihered. 

73.  By  the  Irish  Statute(m),  10  Car.  I.  Sess.  2,  c.  6,  it  is  enacted, 
tbtio  all  actions  of  trespass  quare  clausum  f regit  wherein  the  defen- 
ce shall  disclaim  in  his  plea  to  make  any  title  or  claim  to  the  land,  in 
ihich  the  trespass  is,  by  the  declaration,  supposed  to  be  done,  and  the 
tieipiss  be  by  negligence  or  involuntary,  the  defendant  shall  be  admit- 
ted to  plead  a  disclaimer,  and  that  the  trespass  was  by  negligence,  or 
iaroloDtary,  and  a  tender  or  offer  of  sufficient  amends  for  such  trespass 
Woie  action  brought.  The  provisions  of  this  Statute  are  confined  to 
•cdoDg  of  trespass  quare  clausum  fregit^  and  are  not  applicable(n)  to 
RfileYiQ  suits.  In  an  action  of  trespass  quare  clausum /regit  the  de* 
fc&dant  pleaded  an  involuntary  trespass,  and  that  before  action  brought 
he  tendered  twenty-five  shillings,  being  sufficient  amends(o),  it  was 
nled,  that  the  plaintiff  either  should  deny  the  tender  of  the  money,  or 
should  reply  that  the  sum  tendered  was  insufficient,  but  that  a  dcnial;of 
the  tender  of  sufficient  amends  was  bad  on  demurrer. 

T4.  A  plaintiff  in  replevin  is  authorized^  by  the  Irish  Statute(p), 
6  Anne,  c.  10,  in  any  Court  of  Record,  to  plead  as  many  several  mat- 
^  with  leave  of  the  Court,  as  he  shall  think  necessary  :  a  plaintiff 
t>  replevin  has  been  allowed  to  plead  to  an  avowry  for  rent(g)  non  te- 
^riens  in  arrercy  and  his  own  infancy,  and  upon  special  grounds 
we  was  given  to  plead  non  tenuit  along  with  a  tender(r). 


JWJohn  V.  JenkiDS,  1   Cro.  &   M. 

J^iSTtnr.  170;  Rivers  v.  Griffiths, 

^B.&Ald.6S0. 

(0  Pimm  9.  Grevill,  6  Espin.  N.P.C. 

*»^  to  the  effect  of  proof  of  tender  on 

*  P«J(rf  wm  tenuit,  see  Knight  v.  Mac- 

«*  12  Ad.&  EU.  438;  4  P.&Dav. 
Jtw, 

(•)  10  Cir.  L  Sess.  2,  c.  6,  •.  10,  Ir. ; 


21  Jac.  I.  c.  16,  8.  5,  English. 

(n)  Allen  r.  Barley,  2  Lutw.  1596. 

(o)  Williams  c.  Price,  3  B.  &  Add. 
695. 

(p)  6  Anne,  c.  10,  s.  4,  Irish ;  4  Anne, 
c.  16,  s.  4,  English. 

(g)  Wilson  i?.  Ames,  1  Marsh.  74. 

(r)  Langlois  v.  Hanghton,  2  Law 
Rec.  116,  '2nd  Series. 
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75.  Issue  being  joined  in  replevin,  either  party  may  serve 
of  trial,  and  the  defendant  being  an  actor  competent  to  proseci 
cause,  is  not  entitled  to  judgement  as  in  case  of  a  non-suit(a)  i 
the  plaintiff  for  neglecting(6)  to  proceed  to  trial. 

76.  A  person,  under  whom  cognizance  is  made,  though  m< 
trustee  of  the  legal(c)  estate,  is  not  a  competent  witness  for  the 
dant,  but  where  distinct  cognizances  are  made  for  the  same 
under  several  parties(c/)  not  appearing  to  be  connected  in  inte 
one  of  the  cognizances  be  abandoned  on  the  trial,  the  party, 
whom  it  is  made,  is  a  competent  witness  in  support  of  the  other 
nizance :  however,  in  replevin  by  an  under-tenant  against  his  si 
landlord,  who  avowed  in  his  own  name,  and  made  cognizance  as 
of  an  intermediate  tenant,  it  was  ruled(e),  that  such  intermedi 
nant  was  incompetent  to  prove  the  amount  of  the  under-tenant 
Where  a  defendant  in  replevin  avowed(y^  for  rent  due  from  the 


(a)  Shortridgre  r.  Hiem,  5  T.  R.  400. 
(6)  28  Geo.  III.  c.  3,  s.  2,  Irish ;  14 
Geo.  II.  c.  17,  English. 

(c)  Golding  v.  Nias,  5  Espin.  N.  P.O. 
272. 

(d)  King  v.  Baker.  2  Ad.  &  Ell.  333 ; 
4  Nev.  &   M.  228;   Hart  v.  Horn,  2 


Campb.  N.  P,  C.  92. 

(je)  Upton  V.  Curtis,  8  Moore 
Bing.  210;  and  see  the  6  &  7 
95,  English  and  Irish. 

(/)  Bunter  v.  Warre,  1  B.  i 
689;  3  D.  &  Ry.  106;  Hartsh 
Watson,  5  Bing.  N.  C.  477. 
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tiff  and  James  Bunter,  and  the  plaintiff  denied  the  tenancy :  James 
Bunter,  though  in  possession  of  the  premises,  together  with  the  plain- 
tiff, yet  not  appearing  to  be  jointly  liable  for  the  rent*  was  held  a  com- 
petent witness  for  the  plaintiff  to  shew  the  terms  of  the  demise. 

77.  The  Irish  Statnte(^),  33  Hen.  VIII.  sess.  1,  c.  7,  s.  2,  enacts, 
tkat  every  person  making  avowry,  justification,  or  cognizance  in  any 
replevin,  or  second  deliverance  for  rent,  customs,  services,  or  for  da- 
uge^/^on/,  or  other  rent,  upon  any  distress  in  any  lands  or  tene- 
■ents,  if  the  same  avowry,  justification,  or  cognizance,  be  found  for  him, 
or  the  plaintiff  in  the  same,  be  non-suited,  or  otherwise  barred,  shall 
recover  his  damages  and  costs  against  the  plaintiff,  as  the  plaintiff 
dioold  have  done  if  he  recovered  therein. 

Pursuant  to  the  preceding  Act,  in  all  cases  of  distress  when  judge- 
■eot  was  given  for  the  avowant  on  demurrer,  a  return  of  the  cattle  or 
pods  distrained(A)  was  awarded  to  him,  and  if  the  distress  had  been 
tiken  either  for  rent,  services,  or  for  damage-^o^an^,  an  inquiry  of 
Gauges  and  costs  was  also  awarded :  the  avowant  accordingly  sued  out 
spon  the  judgement  a  retomo  habendo^  and  an  inquiry  of  damages  either 
h  die  same  or  in  separate  writs :  and  upon  the  return  of  such  writs  by 
^  sheriff,  final  judgement  was  entered  up,  that  the  defendant  in  reple- 
vin should  recover,  as  well  the  damages  and  costs  assessed  by  the  jury, 
n  the  costs  adjudged  by  the  Court,  and  the  defendant  was  enabled  to 
ttfarce  payment  by  execution  against  the  person  or  the  goods  of  his 
^^ersary :  in  like  manner,  upon  a  verdict  for  the  defendant,  the  da- 
■iges  were  assessed  by  the  jury  empannelled  to  try  the  cause,  and 
faal  judgement  was  entered  upon  their  finding  for  the  amount. 

78.  By  the  Irish  Statute,  7  Will.  III.  c.  22(t),  after  reciting  that 
tk  ordinary  remedy  for  arrearages  of  rents  is  by  distress  upon  the  lands 
^iigeable  therewith,  it  is  enacted,  that  whenever  any  plaintiff  in  re- 
fbfin  shall  be  non-suit(y  ),  before  issue  joined,  in  any  suit  in  replevin 
ky  pfadnt,  or  writ  lawfully  returned,  removed,  or  depending  in  any 
<Mdt  of  record  in  this  kingdom,  that  the  defendant  avowant  making  a 
■igcstion  in  nature  of  an  avowry,  or  conuzance  for  such  rent,  to  as- 
lotain  the  court  of  the  cause  of  distress,  the  court,  upon  his  prayer, 
'hiU  award  a  writ  to  the  sheriff  of  the  county  where  the  distress  was 

(f)  SS  Hen.  VIII.  Seas.  1,  c.  7,  a.  2,  II.  c.  7,  English. 

»»;  88  Hen.  VIII.  Sess.  1,  c.  13,  s.  (»  Note The  word  "nonsuit,"  as 

^Jnih;  21  Hen.   VIII.  c.   19,  s.   3,  used  in  the  early  Statutes,  extends  to 

*"^;  7  Hen.  VIII.  c.  4,  8.  3,  Eng.  "  nonpros^*'  as  it  means  any  relinquish- 

U)  Mounson  o.  Redahaw,  1   Saond.  ment  of  the  suit ;  Davies  r.  James,  1  T. 

■'5,  Bote  3.  R.   372,  arguendo  ;    Mounson  ».  Red- 

10  7  WUL  III.  c.  22,  Irish;  17  Car.  shaw,  1  Saund.  195,  C.  note  F. 
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taken,  to  inquire  by  the  oaths  of  twelve  good  and  lawful  men  oi 
bailiwick,  touching  the  sum  in  arrear  at  the  time  of  such  distress  ta 
and  the  value  of  the  goods  or  cattle  distrained  :  and  thereupon  n( 
of  fifteen  days  shall  be  given  to  the  plaintiff,  or  his  attorney  in  cc 
of  the  sitting  of  such  inquiry ;  and  thereupon  the  sheriff  shall  inc 
the  truth  of  the  matter  contained  in  such  writ,  by  the  oaths  of  tw 
good  and  lawful  men  of  his  county,  and  upon  the  return  of  such  in 
sition,  the  defendant  shall  have  judgement  to  recover  against  the  pi 
tiff  the  arrearages  of  such  rent,  in  case  the  goods  or  cattle  distra 
shall  amount  unto  the  value :  and  in  case  they  shall  not  amoun 
that  value,  then  so  much  as  the  value  of  the  goods  and  cattle  so 
trained  shall  amount  unto,  together  with  his  full  costs  of  suit,  and  si 
have  execution  thereupon  hy  fieri  facias  or  elegit^  or  otherwise  as 
law  shall  require  :  and  in  case  such  plaintiff  shall  be  non-suit  after 
nuzance,  or  avowry  made  and  issue  joined,  or  if  the  verdict  shall 
given  against  such  plaintiff,  then  the  jurors  that  are  empaimelled 
returned  to  inquire  of  such  issue,  shall,  at  the  prayer  of  the  defendt 
inquire  concerning  the  sum  of  the  arrears,  and  the  value  of  the  go 
or  cattle  distrained :  and  thereupon  the  avowant,  or  he  that  makes  c 
nizance  shall  have  judgement  for  such  arrearages,  or  so  much  thei 
as  the  goods  or  cattle  distrained  amount  unto,  together  with  full  co 
and  shall  have  execution  for  the  same  hy  fieri  fiicias  or  elegit^  orotl 
wise  as  the  law  shall  require.  If  judgement  in  any  of  the  said  Coi 
be  given(A)  upon  demurrer  for  the  avowant,  or  him  that  makes  c 
nizance  for  any  rent,  the  Court  shall,  at  the  prayer  of  the  defendi 
award  a  writ  to  inquire  of  the  value  of  such  distress  j  and  upon  the 
turn  thereof  judgement  shall  be  given  for  the  avowant  or  him  t 
makes  cognizance,  for  the  arrears  alleged  to  be  behind  in  such  avo\^ 
or  cognizance,  if  the  goods  or  cattle  so  distrained  shall  amount  to 
value :  and  in  case  they  shall  not  amount  to  that  value,  then  foi 
much  as  the  goods  or  cattle  so  distrained  amount  unto,  together  v 
his  full  costs  of  suit,  and  shall  have  like  execution  as  aforesaid ;  an 
all  cases(/)  where  the  value  of  the  cattle  distrained  shall  not  be  fo 
to  be  to  the  value  of  the  arrears  distrained  for,  that  the  party  to  wl 
such  arrears  were  due,  his  executors  or  administrators,  may,  from  t 
to  time,  distrain  again  for  the  residue  of  the  arrears. 

79.  This  Statute  only  applies  to  distresses  for  rent8(»i)  or  r 
charges,  and  does  not  extend  to  distresses  for  tolls,  or  for  trespass 


(A)  Section  2.  (m)  Baker  v.  Lade,  Garth.  253. 

(0   Section  3. 
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m^ge-Jiasimim     The  defendant  in  replevin,  at  his  election,  may  either 
enter  up  jadgement  for  a  return  of  the  goods  at  common  law,  or  he 
may  proceed  under  the  Statute,  and  the  sureties  in  the  replevin  bond 
will  Dot  be  discharged(n)  though  the  avowant  pursue  the  statutable 
lemedy,  and  obtain  judgement  for  recovery  of  the  amount  of  the  rent 
ascertained  to  be  in  arrear,  together  with  a  specific  sum  for  his  costs 
tnd  charges.     If,  through  mistake  or  otherwise,  the  defendant  in  reple- 
m  b  prevented  from  entering  up  his  judgement(o)  under  the  Statute, 
ke  may  take  his  judgement  at  common  law :  in  an  avowry  for  rent 
the  jury  inquired  of  the  value  of  the  cattle,  but  did  not  ascertain  the 
UK>aDt  of  the  rent  in  arrear,  and  though  the  Court  held  that  the  omis- 
«0D  could  not  be  supplied  by  writ  of  inquiry,  because  the  Act  directed 
tkit  the  jurors  empannelled  to  try  the  issue  should  inquire  concerning 
tkesum  in  arrear  as  well  as  the  value  of  the  distress,  yet  it  was(j9)  de- 
cided, that  the  party  might  have  his  judgement  according  to  the  com- 
BOO  law;  and  in  like  manner,  a  jury  having,  by  their  verdict,  found 
images  to  the  amount  of  the  rent  claimed  by  the  avowry,  but  having 
onitted  to  ascertain  either  the  rent  in  arrear  or  the  value  of  the  dis- 
(KS8,  though  the  judgement  was  erroneous  under  the  Statute,  yet  the 
tvowant(9)  was  permitted  to  amend  by  entering  a  judgement  at  com- 
■OD  law.     Where  the  avowant,  upon  demurrer,  entered  judgement  for 
t  return,  and  also  under  the  Statute,  after  error  brought(/'),  it  was  held 
tbt  the  judgement  was  right,  because  the  Statute  only  gives  a  further 
leoedy,  and  does  not  alter  the  judgement  at  common  law. 

80.  The  avowant  or  defendant  in  replevin  is  entitled  to  the  benefit 
of  this  Statute(«),  first,  where  he  obtains  a  verdict,  or  where  the  plain- 
tif  is  nonsuited  on  the  trial  of  the  issue;  secondly,  where  judgement 
^fumpras  is  entered ;  and  thirdly,  where  the  defendant  gets  judge- 
Bent  on  demurrer*  First,  in  case  of  a  nonsuit  at  the  trial,  or  a  verdict 
fcr  the  avowant,  the  jury  empannelled  to  try  the  issue  should  find  the 
atoont  of  the  rent  in  arrear,  and  also  the  value  of  the  goods  distrained, 
ttd  the  avowant  or  defendant  will  be  entitled  to  judgement  for  such 
>near  if  less  than  the  value  of  the  distress  :  and  where  the  avowant 
curies  down  the  record  for  trial,  and  the  plaintiff  in  replevin  neglects 


t«)  Turnor  v.  Turner,  2  Brod.  &  B. 
^ ;  4  Moore,  606 ;  and  see  Cooper  v. 
Sbttbrooke,  2  WUb.  117. 

(o)  Momison  v.  Redshaw,  2  Saund. 
^^  B.  note  3. 

(p)  Sheape  r.  Culpeper,  1  Lev.  255 ; 
{.jwerf.  380;  Herbert  v.  Waters,  1 
^205;  1  Ld.  Raym.  59;  Dewell  v. 


Marshall,  3  Wils.  442. 

iq)  Rees  v.  Morean,  3  T.  R.  349; 
Gannon  v,  Jones,  4  T.  R.  509. 

(r)  Baker  o.  Lade,  Carth.  253 ;  Coo- 
per V,  Sherbrooke,  2  Wils.  116. 

(5)  7  Will.  III.  0.  22,  Irish;  17  Car. 
II.  c.  7,  English. 


876 


REMEDIES  INCIDENT  TO  TENANCY. 


appearing,  a  jury(^)  should  be  sworn,  and  a  nonsuit  entered,  and  the 
value  of  the  distress  and  amount  of  the  rent  in  arrear  at  the  time  of 
distraining  should  then  be  ascertained.  The  verdict  should  apply  to  all 
the  issues  in  fact  joined  on  the  record,  unless  the  finding  on  one  of 
them  should  render  any  finding  on  the  others  immaterial(tc),  in  which 
case  the  jury  may  be  discharged  from  finding  on  such  immaterial 
issues. 

Secondly,  if  the  plaintiff  in  replevin  be  nonprossed^  or  relinquish  his 
suit  before  avowry,  or  cognizance,  it  is  necessary  for  the  defendant, 
either  in  proceeding(v)  at  common  law  for  recovery  of  damages  given 
by  the  Irish  Statute(t£;),  33  Hen.  VIII.,  or  in  proceeding  under  the 
Statute(x),  7  Will.  III.  c.  22,  to  make  a  suggestion  in  nature  of 
an  avowry  or  cognizance  for  the  rent  in  arrear,  but  if  the  plaintiff  be 
nonprossed  for  want(y)  of  a  plea  in  bar  to  the  avowry,  a  suggestion  is 
not  required,  as  the  cause  of  distraining  sufficiently  appears  by  the 
pleading.  In  proceeding  under  the  Statute,  7  Will.  III.  c.  22,  after 
judgement  of  nonpros^  a  writ  of  inquiry(2:)  must  be  awarded,  com- 
manding the  sheriff  to  inquire  touching  the  sum  due  for  rent,  and  the 
value  of  the  distress,  and  the  defendant  in  replevin  will  be  entitled  to 
final  judgement  for  the  arrear  of  rent  ascertained  by  the  sheriff's  return 
to  the  inquisition,  if  the  distress  be  of  that  value,  and  for  the  value  of 
the  distress,  if  less  than  the  rent  in  arrear. 

Thirdly,  after  judgment  on  demurrer  for  the  avowant,  the  Statute 
only  directs  a  writ  to  inquire  of  the  value  of  the  distress,  and  upon  its 
return  by  the  sheriff,  judgement  will  be  given  for  the  arrears  alleged  to 
he  due  in  the  avowry^  if  the  distress  amount  to  that  value,  and  if  not, 
for  the  value  of  the  distress :  the  demurrer  admits  the  arrear  of  rent 
avowed  for,  but  does  not  admit  the  value  of  the  distress,  and  therefore 
the  writ  of  inquiry  only  directs  the  value  of  the  distress  to  be  ascer- 
tained. 

81.  Upon  a  verdict  for  the  plaintiff  in  replevin,  the  jury  are  to  as- 
certain the  damages  which  he  has  sustained  by  the  taking  and  deteO' 
tion  of  the  goods,  and  such  damages,  according  to  the  practice(a)  i^ 


(0  Hicks  V,  Younpr,  Barnes,  458 ; 
Gardener  v.  Davis,  1  Wils.  300 ;  Dennis 
V.  Dennis,  2  Sauud.  336,  B.  note  5 : 
Henzell  v.  Snagg,  4  Law  Rec.  264,  Ist 
Series. 

(u)  Cossey  v.  Diggons,  2  B.  &  Aid, 
546;  Powell  v.  Sonnet,  1  Bligh's  Pari, 
Ca.  545,  New.  Ser. 

(v)  Mounson  v,  Redshaw,  1  Saund. 
195,  C.  note  3;  Wilkinson's  Replevin, 
68;    but  see  3   Dver.  280,  B.  pi.  14; 


Gilb.  Replev.  214.  ^ 

(w)  33  Hen.  VIII.  Sess,  1,  c.  7,  Iri^*^ 
21  Hen.  VIII.  c.  19,  English, 

{x)  7  Will.  Ill,  c.  22,  Irish;  17  C^ 
11.  c.  7,  English, 

(y)  Poole  V.  Longuevill,  2  Sanr^ 
286,  note  5. 

(z)  Poole  V.  Longuevill,  2  Sanr^ 
286,  note  5 ;  and  see  Wright  v.  Lewis^^ 
Dowl,  Pr.  Ca.  183. 

(a)  Wilkinson's  Replev,  85 ;  Peirse 
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England,  are  fixed  at  four  guineas,  being  the  estimated  cost  of  the  re- 
levin  bond :  if  damages  be  given  for  an  unlawful  taking,  or(&)  vexa- 
ous  mode  of  proceeding,  the  inquisition  will  be  set  aside,  as  compen- 
ition  for  such  injuries  should  be  sought  in  an  action  of  trespass,  and 
Dt  in  replevin :  after  judgement  for  the  plaintiff  in  replevin,  either  on 
;murrer  or  by  default,  a  writ  of  inquiry  is  awarded,  under  which  da- 
lages(c)  will  be  assessed,  in  like  manner,  for  the  taking  and  detention 
f  the  distress. 

82.  After  verdict  in  replevin  against  the  party  distraining,  a  new 
rial  will  not  be  granted,  unless  upon  very  clear  grounds(fiQ,  as  the  land- 
Md  has  other  remedies  for  recovery  of  his  rent,  and  the  sureties,  by 
he  result  of  a  second  trial,  might  be  rendered  subject  to  liabilities  from 
fhich  they  were  exempt  by  the  verdict. 

83.  In  all  cases  where  a  party  obtains  judgement  on  his  avowry, 
le  is  entitled(«)  to  a  return  of  the  distress,  because  it  appears  he  had 
(ood  cause  for  distraining,  and  if  the  defendant  in  replevin  succeed  on  a 
>leaof  property  either  in  himself  or  in  a  stranger(y*),  he  shall  have  judge- 
Bent  for  a  return  without  making  any  avowry,  because  it  is  evident  the 
>laintiff  had  no  right  to  complain  of  the  caption,  as  he  had  no  property 
n  the  goods  :  but  on  a  plea  of  property  in  the  ptaintiff  B,nd  in  another 
)erM>n,  the  defendant  is  not  entitled  to  a  return,  as  it  is  admitted  that 
Jie  goods  distrained  belong  to  the  plaintiff,  though  he  adopted  an  er- 
"oneous  course  to  establish  his  right ;  and  so  on  a  plea  of  cepit  in  alio 
ocOj  the  defendant  is  not  entitled  to  a  return,  unless,  by  a  suggestion  in 
itture  of  an  avowry,  he  shew  a  right  to  retain  the  distress. 

84.  The  judgement  for  the  avowant  or  person  making  cognizance 
ifter  verdict(^),  upon  demurrer,  or  by  confession(A)  is,  that  he  shall 
lave  a  return  of  the  cattle  or  goods  irreplevisable,  for  by  the  common 
aw,  though  the  defendant  was  entitled  to  a  return  of  the  goods  after 
odgement  of  nonpros  or  nonsuit,  yet  the  judgement  was  not  that  the 
etum  should  be  irreplevisable,  because  so  long  as  the  legality  of  the 
aption  was  not  determined  on  an  investigation  of  the  merits,  or  by 
onfession  of  the  party,  the  plaintiff  was  allowed  to  issue  as  many  suo- 


harr,  2  Mann,  k  Rj.  419,  note ;  Haw- 
tns  V.  Warre,  3  B.  &  Cress.  693;  5  D. 
:  Ry.  412,  S.  C. ;  Bowen  v.  Hornidge, 
irmsL  M.  k  O.  318;  in  this  case 
^4  10«.  were  allowed. 

{h)  French  v.  Taaffe,  3  Law  Rec.  26, 
^d  Series. 

(0  Wilkinson's  Replev.  43  and  85. 

{i)  Parry  v.  Duncan,  7  Bing.  245;  5 
Moore  k  P.  19. 


(e)  Gilb.  Replev.  212. 

If)  Parker  v.  Mellor,  1  Ld.  Raym. 
217;  12  Mod.  122;  Presgrave  v.  Saun- 
ders, 2  Ld.  Raym.  984;  1  Balk.  5. 

(g)  Mounson  v,  Redshaw,  1  Saund. 
195,  C.  note  3;  Gilb.  Replev.  216;  2 
Instit.341. 

(h)  Lilly's  Pract.  Reg.  457 ;  but  see 
Anon.  Skinn.  594. 
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cessive  replevins  as  he  thought  fit.     In  order  to  remedy  this  incon^ 
nience,  it  was  enacted  by  the  Statute(t)  of  Westminster  the  Secor 
that  if  the  plaintiff  made  default  in  the  superior  courts(y),  he  should  r 
be  entitled  to  a  new  replevin  for  the  same  distress,  but  was  obliged 
have  recourse  to  a  writ  of  second  deliverance,  which  was  declared  to 
final :  the  writ  of  second  deliverance(A)  is  a  judicial  writ  founded  on  t 
record  of  the  replevin,  in  which  the  n(mpros{t)  or  nonsuit  was  obtainc 
and  issuing  out  of  the  Court  in  which  such  judgement  was  given,  a 
lies  whether  the  party  was  nonsuited  either  before,  or  after  evidence(fl 
on  the  trial :  the  procedure  under  this  writ  is  precisely  the  same  as 
an  original  replevin  suit,  and  if  the  plaintiff  in  this  supplementary  su 
be  defeated  in  any  manner(n),  the  judgement  against  him  will  be  im 
plevisable. 

85.  The  writ  of  second  deliverance  is  a  supersedeas  in  law  to  th 
sheriff  to  forbear  executing  the  writ  of  retom  habend  in  the  origioa 
suit,  but  it  does  not  supersede(o)  an  inquiry  of  damages  under  theSta- 
tute(p)  33  Hen.  VIII.  nor  an  inquiry(g)  and  execution  under  the 
Statute(r)  7  Will.  III.  c.  22  :  it  has  been  laid  down  that  the  latter  Sta- 
tute has  in  effect  taken  away  the  writ  of  second  deliverance(«)  where 
the  distress  is  made  for  rent,  as  such  writ  could  be  of  no  use  to  the 
plaintiff  in  replevin,  when  his  adversary  may  still  proceed  to  judge- 
ment and  execution,  either  for  the  whole  rent,  or  at  least  for  the  value 
of  the  distress.  The  Irish  Court  of  King's  Bench  held  that  a  writ  of 
retom  habend  was  the  groundwork(^)  of  the  writ  of  second  deliverance, 
and  that  there  could  be  no  deliverance  unless  a  writ  of  retom  habeni 
had  previously  issued,  and  as  the  defendant  in  replevin  might  file  hv 
suggestion,  and  proceed  by  inquiry  under  the  Stotute,  without  suio' 
out  any  retom  habend,  the  writ  of  second  deliverance  by  such  meaOJ 
was(M)  in  effect  taken  away. 

86.  A  plaintiff  in  replevin  was  entitled  at  common  law  to  recoV 


(?)  13  Edw.  I.  c.  2,  Westminster  the 
Second. 

(j)  2  Instil.  340. 

(A)  Mounson  v.  Redshaw,  2  Saund. 
195,  D. 

(0  Lilly's  Pract.  Rt^.  559. 

(m)  2  Lilly's  Pract.  Reg.  457. 

(n)  2   Instit.   34L 

(o)  Anon.  Latch.  72 ;  Palm.  403  ; 
Pratt  V.  Rutledgc,  1  Salk.  95  ;  12  Mod. 
546. 

(/O  33  Hen.  VIIL  Sess.  L  c.  7,  Irish  ; 
21  Hen.  VIII.  c.  19.  English. 

(7)  Mounson   v.  Rcdshaw,   I   Saund. 


195.  E.  note  3 ;  Cooper  u.  Sherbroot« 
2  Wils.  116. 

(r)  7  Will.  III.  c.  22,  Irish;  17  Ca 
II.  c.  7,  English. 

(s)  Mounson  v.  Redshaw,  1  Saan« 
195,  E.  note  3;  Playters  r.  Sheerinjj, 
Ventr.  64;  3  Blackst.  Comm.  150;  Gil 
Repl.  by  Hunt,  218 ;  and  see  Introdu 
tion  to  Vidian's  Entries. 

{t)  Morris  v.  M' Mullen,  1  Huds. 
Br.  278. 

(11)  But  sec  Perreau  r.  Bevan,  5  I 
&  Cress.  284-304 ;  Arnold  r.  Binghai 
1  Dyer,  41,  B.  pi.  4. 
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3,  and(v)  by  the  Statute  of  Gloucester,  a  party  who  had  a  right 
ges  was  declared  entitled  to  recover  his  costs  :  at  common  law, 
lant  in  replevin,  or  avowant,  was  not  entitled(t£;)  to  damages, 
jgh,  in  most  cases,  considered  the  promovent  in  the  suit,  he 
1  not  to  come  within  the  provisions  of  the  Statute  of  Glouces- 
by  the  Irish  Statutes(a;),  33  Hen.  VIII.  cc.  7,  13,  costs  are 
I  every  avowant,  or  bailiff  making  cognizance  in  replevin  for 
t  or  services,  or  for  damage-^^o^an^,  if  such  avowry  or  cogni- 
3  found  for  him,  or  if  the  plaintiff  in  replevin  be  nonprossed  or 
ie  barred  :  so  an  executor  avowing  for  rent  under  the  Irish  Sta- 
10  Car.  I.  sess.  2,  c.  5,  if  successful,  is(2:)  entitled  to  costs.  By 
li  Statute(a),  10  &  11  Car.  I.  c.  8,  it  is  enacted,  that  if  any  per- 
1  commence  any  action  in  any  court,  wherein  the  plaintiff  or  de- 
might  have  costs,  in  case  judgement  should  be  given  for  him, 
plaintiff,  after  appearance,  be  nonsuited  {nonprossed)^  or  a  ver- 
3  against  him,  then  the  defendant  shall  have  his  costs  :  this  Sta- 
lot  confined  to  suits  commenced  in  the  superior  courts,  and  a 
nt  who  removed  the  proceedings  by  recordari  from  the  county 
to  the  King's  Bench,  having  signed  judgement  of  nonpros^  it 
ed(6),  that  under  this  Act  he  was  entitled  to  his  costs.  The 
atute(c),  7  Will.  III.  c.  22,  s.  1,  allows  full  costs  to  a  defen- 
ailing  himself  of  its  provisions,  and  on  a  general  avowry  under 
li  Statute(cf),  25  Geo.  II.  c.  13,  if  the  plaintiff  were  nonsuited, 
nued,  or  had  judgement  against  him,  the  defendant  in  replevin 
itled  to  double  costs  of  suit, 

ible  costs  were  only  allowed  in  cases  of  nonsuit,  discontinuance, 
ement,  and  where  parties  agreed  by  bond,  before  issue  joined, 
lit  the  matters(6)  in  dispute  to  arbitration,  and  that  the  costs 
ibide  the  event  of  the  reference,  the  arbitrator  having  made  his 
Q  favour  of  the  defendant  in  replevin,  it  was  ruled  he  was  not 
to  double  costs.  However,  by  the  Imperial  Statute(/)  5  &  6 
97,  it  is  enacted,  that  so  much  of  any  clause,  enactment  or  pro- 


Edw.  I.  c.  1,  Statute  of  Glou- 

mes  v.  Tintney,  W.  Jones^  434 ; 
V,  Parsons,  2  Ko.  Rep.  37. 

Hen.  VIII.  Sess.  1,  c.  7,  Ir. ; 

VIII.  c.  13,  Irish;  21  Hen. 
19,  English;  7  Hen.  VIII.  c.  4, 

I  Car.  I.  Sess.  2,  c.  5,  Irish ;  32 
IL  c.  37,  English, 
irnell  v.  Keightley,  2  Ro.  Rep. 
lb.  Repl.  209. 


(a)  10  &  11  Car.   I.  c.  8,  Irish;  4 
Jac.  I.  c.  3,  English. 

(6)  Davies  v,  James,  1  T.  Rep.  371. 

(c)  7  WUl.  III.  c.  22,  s.  1,  Irish;  17 
Car.  II.  c.  7»  English. 

(d)  25  Geo.  II.  c.  13,  s.  4,  Irish;  II 
Geo.  II.  c.  19,  s.  22,  English. 

(e)  Gurney  v.  Buller,  1  B.  &  Aid. 
670. 

C/)  5  &  6  Vict.  c.  97,  8.  2,  English  & 
Irish. 
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vision  in  any  public  Act,  whereby  it  is  provided  that  either  doable 
treble  costs,  or  any  other  than  the  usual  costs  between  party  and  par 
shall  or  may  be  recovered,  shall  be,  and  the  same  are  thereby  repeals 
provided,  that  instead  of  such  costs,  the  party  or  parties  entitled 
such  double  or  other  costs,  shall  receive  such  full  and  reasonable  j 
demnity  as  to  all  costs,  charges  and  expenses  incurred  in  any  action  i 
t>ther  legal  proceeding,  as  shall  be  taxed  by  the  proper  officer  in  thi 
behalf,  subject  to  be  reviewed  in  like  manner,  and  by  the  same  aotlu 
rity  as  any  other  taxation  of  costs  by  such  officer. 

87.  The  Irish  Statute(^),  6  Anne,  c.  10,  which  enables  thedefeo 
dant  in  any  action,  or  the  plaintiff  in  replevin,  by  leave  of  the  Coarl 
to  plead  several  matters,  enacts,  that  if  any  such  matter,  upon  demiu 
rer  joined,  be  judged  insufficient,  costs  shall  be  given  (U  the  diseretio 
of  the  Court,  or  if  a  verdict  shall  be  found  upon  any  issue  in  sud 
cause  for  the  plaintiff,  costs  shall  also  be  given  in  like  manner,  m\et 
the  judge  who  tried  the  issue  shall  certify  that  the  defendant  or  sue 
plaintiff  in  replevin  had  probable  cause  to  plead  such  matter,  whic 
upon  such  issue  shall  be  found  against  him. 

Where  several  issues  are  joined  in  replevin,  some  of  which  are  foao 
for  the  defendant,  and  others  for  the  plaintiff,  and  the  latter  is  endtk 
to  judgement,  if  the  judge  who  tried  the  cause(A)  certify  that  the  plain 
tiff  in  replevin  had  probable  cause  for  pleading  the  matters  foun 
against  him,  the  costs  of  such  issues  found  for  the  defendant  are  nott 
be  deducted  from  the  costs  of  the  successful  party,  but  if  no  cerdficat 
be  granted,  those  costs  will  be  deducted.  It  is  unusual,  however,  t 
grant(t)  any  such  certificate  in  favour  of  a  party  pleading  double,  wbe 
the  issues  on  those  pleadings  are  found  against  him,  as  it  is  only  rei 
sonable  that  the  party  should  pay  the  costs  who  caused  the  expense 
where  several  cognizances  stated  in  different  modes  the  result  of  aeon 
plicated  will,  it  being  uncertain  who  had  the  right  to  distrain,  and  th 
party  distraining  having  got  judgement,  the  Court  refused  to  allow(j 
the  unsuccessful  party  the  costs  of  the  cognizances  found  in  her(A)  ^ 
vour,  as  the  judge  who  tried  the  cause  thought  it  was  a  proper  casefc 
granting  his  certificate  :  but  the  plaintiff  in  replevin  was  held  entitle 
to  the  costs  incurred  by  reason  of  the  unnecessary  plea  of  non  c€pit» 

The  fortieth  general  rule  of  the  Irish  Courts  orders,  that  no  cos 

(g)  6  Anne,  c.  10,  ss.  4  and  5,  Irish ;  (J)  Denny  v,  Hewson,  2  Fox  &  ^ 

4  Anne,  c.  16,  English.  47. 

(A)  Dodd  V,  Joddrell,  2  T.  R-  237;  (k)  See  Yeo's  General  Rnles,  15;  ' 

Cook  V.  Green,  5  Taunt.  594 ;  1  Marsh,  see  the  Seventh  English  General  B* 

234,  S.  C.  4  Will.  IV. 

(t)  Duberley  v.  Page,  2  T.  R.  394. 
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allowed  on  taxation  to  a  plaintiff  upon  any  counts  or  issues, 
ich  he  has  not  succeeded,  and  the  costs  of  all  issues  found  for 
idant  shall  be  deducted  from  the  plaintiff's  costs :  a  successful 
not  liable  under  this  rule  to  pay  the  costs  of  issues  on  which  he 
i(/),  where  the  case  is  substantially  single,  further  than  such 
were  necessarily  incurred  by  the  additional  pleadings,  and  it 
I  decided(m)  that  the  judge  is  not  by  this  rule  deprived  of  the 
'  certifying  under  the  Statute  of  Anne. 

By  the  Irish  Statute(it),  15  Geo.  II.  c.  8,  it  is  enacted,  that  in 
ns  of  trespass,  or  on  the  case,  against  any  person  entitled  to 
services  of  any  kind,  his  bailiff  or  receiver,  or  any  other  per- 
ting  to  any  entry  by  virtue  of  this  Act  or  otherwise,  upon  the 
chargeable  with  such  rents  or  services,  or  to  any  distress  or 
sale  or  disposal  of  any  goods  or  chattels  thereupon,  it  shall  be 
>r  the  defendant  in  such  actions  to  plead  the  general  issue,  and 
special  matter  in  evidence ;  and  in  case  the  plaintiff  in  such 
lall  become  nonsuit,  discontinue,  or  have  judgement  against 
!  defendant  shall  recover  double  costs  of  suit.  In  an  action  of 
brought  by  a  third  person  against  a  landlord  for  seizing  a 
» which  had  been  taken  on  demised  premisesas  a  distress  for  rent, 
lord,  who  obtained  a  verdict,  was  held  entitled  to  double  costs, 
as  ruled,  that  neither  the  certificate  of  the  judge  who  tried  the 
3r  any  suggestion  on  the  record  was  requisite.  So  a  landlord 
}  sued  in  trespass(/>)  for  an  irregular  distress,  and  obtained 
nt,  was  held  entitled  to  double  costs  under  this  Statute,  al- 
lie  pleaded  specially  as  to  matters  which,  under  the  Statute, 
ive  been  used  as  a  defence  on  the  general  issue.  By  the  late 
q)y  6  &  6  Vict.  c.  97,  the  successful  party  can  only  recover 
>sts. 

The  expenses  attending  replevin  suits  in  the  superior  courts 
ipressive  both  to  landlord  and  tenant,  that  it  was  deemed  ex- 
by  the  legislature  to  provide  a  summary  remedy  by  civil  bill, 
tions  of  replevin  relating(r)  to  distresses  for  rent  between  land- 
tenant,  where  the  rent  for,  or  in  respect  of  which  any  distress 
or  ought  to  have  been  made,  shall  not  exceed  fifty  pounds  in 
or  value. 

d  9.  Bourne,  5  Law  Rec.  25.  (o)  Finlay  v.  Seaton,  1  Taunt.  210. 

btnson  v.  Messenger,  8  Ad.  k        (p)  Gambrell  v.  Ld.  Falmouth,  5  Ad. 

3  Nev.  &  P.  593.  &  Ell.  403. 

Geo.  II.  c.  89  s.  10,  Irish,  per>         (q)  5  k  6  Vict.  c.  97f  English  and 

bj  the  1  Geo.  III.  c.  17,  s.  12,  Irish. 
Geo.  II.  c.  19,  S.21,  English.         (r)  6  &  7  Will.  IV.  c.  75,  s.  5,  Irish. 
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The  replerin  by  civil  bill  is  confined  to  distresses  for  rent  made  b 
a  party  in  the  character  of  landlord,  but  it  is  not  requisite  that  the  n 
lation  of  landlord  and  tenant  shall («)  subsist  between  the  actual  parti< 
to  the  suit,  for  if  such  relation  subsist  between  the  defendant  i 
replevin  and  a  third  person  in  respect  of  the  premises,  and  the  gooi 
are  taken  in  the  lawful  exercise  of  that  right,  a  case  is  established  withi 
the  meaning  of  the  Act.  The  bringing  a  civil  bill  estops  the  plaintii 
for  all  purposes  of  jurisdiction,  from  denying(f)  tenancy,  but  if  it  a| 
pear  on  the  hearing  that  the  party  distraining  has  no  interest  in  t| 
premises  as  landlord,  the  suit  must  be  dismissed.  All  tenancies  ^ 
included  in  this  Statute,  whether(«)  created  by  parol,  by  executes 
agreement,  or  accepted  proposal  for  a  lease,  or  by  implication  arisii] 
from  payment  of  rent. 

90.  According  to  the  construction  originally  given  to  this  Act,  tbt 
jurisdiction  conferred  on  the  inferior  court  was  made(f )  to  depend  on  the 
sum  due  for  rent  at  the  time  of  distraining,  but  the  Irish  judges,  upon  a 
writ  of  error,  unanimously  decided  that  a  civil  bill  replevin(tc?)  oooM 
only  be  maintained  where  the  yearly  rent,  in  respect  of  which  a  distress 
was  made,  did  not  exceed  £50  in  amount  or  value.  The  assistant-bar- 
rister is  authorized  to  entertain  the  suit  where  the  yearly  reserved  rent 
does  not  exceed  £50  in  money,  or  where  it  consists  wholly  or  partially 
in  labour,  duties,  or  services,  the  value  of  which,  including  any  pecaniary 
rent,  ought  not  to  have  been  estimated  at  any  greater  sum  than  £50: 
under  a  lease,  reserving  a  yearly  rent  of  £40,  payable  half-yearly,  and 
the  delivery  of  one  hundred  loads  of  turf  yearly,  if  a  distress  be  made^ 
and  a  particular  served,  claiming  one  year's  money-rent,  together  with 
the  stipulated  quantity  of  turf,  the  value  must  be  estimated  by  the 
court,  not  only  for  the  purpose  of  ascertaining  the  sum  really  due,  bat 
whether  the  suit  was  properly  instituted. 

91.  The  sixth  section  enacts,  that  in  all  cases  of  distresses  for  rent, 
the  person  making  any  such  distress  shall  deliver  to  the  person  in  pos- 
session of  the  premises,  for  the  rent  of  which  such  distress  shall  be 
made,  or  in  case  there  shall  not  be  any  person  found  in  possession,  sball 
affix  on  some  conspicuous  part  of  the  premises,  a  particular  in  writing 
of  the  rent  demanded,  specifying  the  amount  thereof,  the  timeortiiiK^ 

(s)  Armitage  v.  Donohue,  Irish  Circ.         (v)  Dalj  v,  Ld.  Bloomfield,  5  Iri^ 

Rep.  236.  Law  Rep.  79 ;  Feeoejo.  M'Alden,  3  Cr. 

(0  Orr  V.  Raverty,  1  Cr.  &  D.  Circ.  &  D.  C.  C.  200. 
Ca.  254 ;  Fox  v.  Habbett,  1  Cr.  &  D.  C.         (w)  Daniel  v.  Bingham,  4  Irish  U* 

C.  28.  Rep.  285,  affirmed  on  error  m  the  »^' 

(u)  Chartres  v.  Gilroy,    Jebb*8    Re-  chequer  Chamber, 
served  Cases,  319. 
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when  the  same  aocraed,  and  the  person  or  persons  by  whom,  or  by 
whose  antbority,  the  distressis  made.  It  is  the  duty  of  a  bailiff  or  broker^ 
at  the  time  of  distraining,  to  deliver  to  the  occupier  of  demised  premises, 
or  in  case  of  their  being  unoccupied,  to  post  a  particular,  or  statement 
in  writing  of  the  rent  demanded,  specifying  the  yearly  rent  payable  out 
of  the  premises^and  the  amount  for  which  the  caption  is  made,  the  time 
or  times  when  each  portion(:c)  or  gale  of  rent  claimed,  accrued  due,  and 
hj  whom,  or  by  whoseauthority,  the  distress  is  made:  if  the  occupier  keep 
oat  of  the  way  in  order  to  avoid  being  served  with  the  particular,  ser- 
ike  effected  on  him  as  soon  as  he  can  be  discovered,  is  considered  suf- 
fident.     The  particular  should  state  the  name(y)  or  names  of  the 
kndlord,  or  persons  who  caused  the  distress  to  be  made,  and  where 
|oods  are  distrained  for  rent  by  the  agent  of  a  non-resident  landlord, 
die  particular  should  state  that  the  seizure  is  made  by  the  principal, 
though  resident  abroad,  and  not  by  the  agent,  for  the  purpose  of  ob- 
vaiMkg  any  objection  which  might  be  raised  to  the  competency  of  the 
ageot,  as  a  witness,  if  it  appeared  he  was  a  party  to  the  distress :  it  is 
iocuDbentt  however,   on  the  party  replevying,  to  make   all   those 
vko  are  named(z)  in  the  particular  as  the  persons  by  whom,  or 
bj  whose  authority,  the  distress  was  made,  defendants  to  his  civil  bill. 
Aa  inventory  of  the  cattle,  or  other  property  meant  to  be  impounded 
CD  the  premises,  or  elsewhere,  should  be  made  out  by  the  bailiff,  and 
tboBgh  not  absolutely  necessary,  it  is  prudent  that  the  tenant  or  occu- 
py should  be  furnished  with  a  copy,  in  order  to  apprize  him  what 
goods  he  may  be  obliged  to  replevy,  and  to  prevent  disputes  respecting 
tk  tztent  of  the  distress.    The  particular(a)  of  the  rent  must  be  deli- 
vend  to  the  occupier,  or  posted,  in  case  the  premises  are  unoccupied, 
cither  at  the  time  of  commencing  the  distress,  or  as  speedily  as  circum- 
atanees  will  permit. 

The  particular  of  the  rent  claimed  was  styled  by  Bushe,  C.  J., 
*<  an  anticipated  avowry,"  and  seems  to  constitute  the  foundation  of  the 
civil  Ull  jurisdiction  in  replevin,  and  is  in  this  respect  obIigatory(6), 
and  not  merely  directory.  It  has  been  a  subject  of  much  doubt  whe- 
ther the  provision  of  the  Act,  requiring  a  particular  to  be  furnished, 
Qitinds  to  all  replevin  suits,  but  it  is  now(c)  settled  that  this  section 

(«)  Dtris  9.  jAckMD,  Irish  C.  Rep.  D.  C.  C.  468. 

1^  (b)  Murphj  V.  Butler,  Jebb's  Res.  Ca. 

b)  Walters  v.  M'Nallj,  8  Cr.  &  D.  320. 

^Cl.907.  (o)  Daniel  v,  Bmgham,  4  Irish  Law 

(i)  Orr  9.  Steveoson,  Irish  C.  Rep.  Rep.  286,  and  affirmed  on  a  writ  of  error 

^*2  Cr.  ft  D.  C.  C.  228.  in  the  Exchequer  Chamber. 

(•)  Browne  v.  MotherweU,  1  Cr.  ft 
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does  not  apply  to  replevin  suits  in  the  superior  courts,  and  that  non- 
service  of  a  particular  affords  no  ^ound  of  defence  to  an  avowry  fcr 
rent.    Even  if  the  Statute  were  to  be  deemed  to  extend  to  the  superior 
courts,  and  to  be  mandatory  in  all  cases,  and  although  the  landioni 
should  not  comply  with  its  terms  by  delivering,  or  posting  a  parti- 
cular, he  would  not  become(d)  a  trespasser  by  reason  of  such  omiasioD, 
and  would  only  be  liable  to  an  action  on  the  case  for  any  injury  bqs- 
tained  by  the  tenant.     If  a  particular  be  delivered  stating  the  reserra- 
tion  of  a  yearly  rent  exceeding  £50,  the  assistant-barrister  has  no(«) 
authority  to  entertain  the  suit,  or  to  inquire  whether  the  yearly  reat 
claimed  exceeds  the  yearly  rent  payable  out  of  the  demised  prenuMs: 
and  if  a  particular  be  not  delivered,  the  foundation  of  the  civil  tail 
replevin  altogether  fails,  and  the  inferior  tribunal  has  no  authority  ta 
afford  the  tenant  any  relief.     The  civil  bill  replevin  appears  to  hara 
been  given  as  much  for  the  benefit  of  the  landlord  as  of  the  tenaat; 
and  as  the  landlord,  by  not  serving  a  particular  of  the  rent,  may  compel 
the  tenant  to  resort  to  a  superior  court  for  redress,  in  like  manner  where 
a  particular  is  delivered,  the  tenant  may,  at  his  option,  proceed  by 
replevin  returnable  in  a  superior  court,  and  may  decline  the  jurisdietiaa 
of  the  inferior  tribunal.    A  landlord  who  claims  by  his  particular  a  yeai's 
rent,  where  only  half  a  year's  rent  is  due,  is  entitled  to  recover  so  modi 
of  his  demand  as  shall  be  established  by  proof,  though  if  the  distresi 
were  excessive,  he  might  be  made  answerable  in  damages  for  the  injury. 
92.  Where  a  particular  is  delivered  or  posted,  and  it  appears  that 
the  yearly  rent  payable  out  of  the  premises  does  not  exceed  £50,  the 
party  whose  goods  have  been  distrained  is  entitled  to  lodge(/)  with  the 
clerk  of  the  peace  for  the  county,  a  civil  bill,  stating  the  particulars  of 
the  property  distrained,  the  place((/)  where  the  distress  was  made,  and 
the  person  or  persons  on  whose  behalf(/i)  it  was  made,  and  requiring 
such  persons  to  appear  and  answer  the  civil  bill  at  the  next  general  or 
quarter  sessions  of  the  peace  for  the  district  or  division  in  which  the 
distress  was  made,  and  thereupon  the  clerk  of  the  peace  is  bound  to 
issue  an  order  requiring  the  sheriff  of  the  county  to  replevy  the  goods 
so  distrained ;  and  the  sheriff  to  whom  any  such  order  is  directed,  or 
his  replevinger,  is  required  to  take  a  bond  from  the  person  obtaining 

(d)  Daly  v.  Ld.  Bloomfield,  5  Irish  (g)  Travnor  v.  Vesey,  2  Cr.  &^'P' 

Law  Rep.  79 ;  Fox  v.  Lynch.  I  Cr.  &  0.  250 ;  M*Donough  v,  Tennison,  Ir»* 

D.  C.  0.  227;  Wootley  v,  Gregory,  2  C.  Rep.  665 ;  Gee  ».  Cashmao,  8  Cr.* 

Yo.  &  Jerv.  536.  D.  C.  C.  50. 

(«)  But  see  Blake  v.  Prendergast,  Ir.  (A)  Donohue  ts.  Keeffe,  3  Cr.&D-^' 

C,  Rep.  479.  C.  91. 

(/)  Sects.  8, 9. 
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e  ordtf,  with  two  responsible  persons  as  sureties,  in  double  the 
MHint  of  the  value  of  the  property  distrained,  in  the  form  and  to  the 
ect  set  forth  in  the  first  schedule  to  the  Act,  or  as  near  thereto  as  the 
tumstances  of  the  case  will  admit,  and  then  to  execute  the  order  of 
)Ievin,  and  make  a  proper  return  thereto,  directed  to  the  court  of  the 
iistant-barrister  for  the  county. 

The  first  step  towards  procuring  a  dvil  bill  replevin  is  by  an  appli- 
ion  to  the  clerk  of  the  peace  for  an  order  on  the  sheriff  to  replevy 
)  goods,  and  for  that  purpose  a  civil  bill  must  be  lodged  with  the 
rk  of  the  peace,  and  as  a  preliminary  condition  is  imposed  that  the 
MKint  of  the  yearly  rent  shall  not  exceed  £50,  it  seems  necessary  that 
i  derk  of  the  peace  shall  be  satisfied  of  that  fact,  by  requiring  the 
laat  to  produce  the  particular  served  on  him  by  the  landlord.    Many 
Seuldes  wUl  be  obviated  by  pursuing  this  course,  as  where  the  dis- 
m  is  made  for  a  rent-charge,  or  for  damage  feasanty  or  where  the 
Krved  yearly  rent  exceeds  £50,  the  tenant  and  his  sureties  will  be 
ieved  firom  the  expenses  of  an  unavailing  suit ;  and  if  no  particular 
served,  the  tenant  must  proceed  by  replevin  in  the  superior  courts, 
imever,  if  a  civil  bill  replevin  be  issued,  where  goods  are  distrained 
r  recovery  of  a  rent-charge,  or  in  other  instances  where  the  court  has 
jurisdiction,  or  where  a  distress  is  made  for  an  arrear  due  on  foot  of 
SDDual  rent  exceeding  £50,  the  civil  bill  must  be  dismissed,  and  an 
ler  will  be  made  for(i)  assignment  of  the  replevin  bond,  because  the 
imtiff  gets  back  his  goods  in  consequence  of  his  giving  security  for 
e  rent,  and  if  it  appear  that  the  defendant  had  any  right  to  distrain, 
irould  be  unjust  to  deprive  him  of  the  substituted  security.     A  copy 
tke  civil  bill  must  be  served  upon  every  person  named  in  it  as  a  de- 
idant ;  and  in  case  the  party  on  whose  behalf  the  distress  is  made 
es  not  reside  within  the  jurisdiction  of  the  inferior  court,  service  of 
e  civil  bill  on  the  person  distraining  is  declared  to  be  good  service 
I  the  absent  party;  and  such  absent  party  is,  for  the  purposes  of  this 
ct,  to  be  deemed  within  the  jurisdiction.    The  person  who  authorized 
le  distress,  and  not  the  distraining  bailiff,  must  be  made  the  defendant 
I  the  dvil  bill,  as  the  landlord^/),  at  whose  instance  the  distress  is 
ude,  is  the  only  person  contemplated  by  the  Act  as  defendant  in  the 
eplerin. 

93.  On  the  hearing  of  the  cause,  if  it  appear  that  the  yearly  rent 
p>^ysbleout  of  the  premises  does  not  exceed  fifty  pounds,  the  assistant- 

^(0  Armitaffo  v.  Donohue,    Irbh    C.         (j)  Donohue  v.  Keeffe,  8  Cr.  &  D.  C. 
H  236.  C.  91. 
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barrister  is  to  decide  whetber(A)  any,  and  what  arrear  of  such  resenred 
rent  was  due  at  the  time  of  distraining,  and  if  any  sum  were  doe  far 
rent  when  the  distress  was  made,  and  no  tender  of  the  sum  to  due  wai 
made  before  bringing  the  civil  bill,  he  is  required  to  make  a  deeroe  fw 
payment  of  such  sum,  and  of  the  costs  of  defending  the  suit,  and  d 
making  the  distress :  and  in  case  no  rent  was  due  at  the  time  of  dii- 
training,  or  that  the  amount  due,  with  reasonable  costs  of  distress,  wBi(J) 
tendered  prior  to  lodging  the  civil  bill,  the  assistant*-barrister  is  to  direct 
that  the  replevin  bond  shall  be  given  up  to  the  party  comphuningof 
the  distress,  and  also  to  make  a  decree  for  payment  by  the  defendut 
of  such  damages  as  the  court  shall  think  fit ;  and  if  necessary  to  ocdar 
that  such  damages  and  costs  shall  be  set-off  against,  or  deducted  finn, 
any  rent  then  due,  or  thereafter  to  become  due,  by  the  party  complain- 
ing, and  to  decree  accordingly. 

The  plaintiff  in  replevin,  after  proving  service  of  the  civil  bill  in  doe 
time,  is  bound,  if  the  caption  and  particular  be  disavowed,  to  shew  tbit 
the  distress  was  made(m)  by  the  defendant  or  by  his  authority,  at  the 
place  mentioned  in  the  civil  bill ;  but  after  requiring  such  proo(  the 
defendant  will  not  be  suffered  to  justify  the  seizure  of  the  goods  ai  t 
distress  for  rent,  such  defences  being  considered  inconsistent    TIm 
landlord  or  defendant  is,  in  fact,  the  promovent  in  the  suit,  and  lie  ii 
bound  to  shew  for  what  cause  he  distrained,  whether  as  a  landlord  bt 
rent,  or  whether  his  demand  is  of  such  a  nature  as  to  exclude  the  juii- 
diction  of  the  inferior  court ;  and  if  the  yearly  rent  does  not  exceed  the 
prescribed  limits,  then  that  a  sufficient  particular  was  delivered  con- 
temporaneously with  making  the  distress :  the  yearly  rent,  the  gale- 
days,  and  the  right  of  the  party  distraining,  must  be  established  in  the 
same  manner  as  is  required  in  the  superior  courts.     On  these  proofii 
being  made,  the  landlord  is  entitled  to  recover  any  arrear  of  rent  which 
shall  appear  due  to  him  at  the  time  of  distraining,  and  was  claimed  by 
his  particular,  and  is  not  barred  by  the  Statutes  of  Limitation,  although 
exceeding  fifty  pounds  in  amount.     The  tenant  may  shew  that  the 
whole,  or  any  part  of  the  rent  claimed  was  satisfied,  or  that  a  tender  wai 
made  of  the  whole  rent  proved  to  be  due,  or  claimed  by  the  particttlar, 
before  the  civil  bill  was  lodged. 

The  plaintiff  is  also  at  liberty  to  shew  that  the  cattle  or  goods,  at 
the  time  of  their  caption,  were  not  liable  to  the  landlord's  distress. 
Great  injustice  might  be  done  if  the  plaintiff  in  the  suit  were  not 

ik)  Sect.  12.  (m)  Orr  v.  Stevenson,  2  Cr.  &  D-  ^* 

(I)  The  word  '<  no*'  if  erroneously  in-      C.  228 ;  Sheridan  v.  Henry,  1  Cr.  ft  In- 
serted In  the  Act.  C.  C.  23. 
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lowed  to  prore  that  the  chattels,  or  growing  crops  on  the  lands  were 
ken  in  execution  by  a  bona  fide  creditor,  previously  to  their  seizure 

the  defendant :  or  the  plaintiff  may  prove  that  the  cattle  or  goods 
trained  were  exempted  from  the  landlord's  distress,  either  in  conse- 
ence  of  being  in  custody  of  the  law,  or  in  actual  use,  or  of  being 
lerwise  priidleged  or  protected.  The  propriety  of  this  construction 
)ears  from  the  15th  section  of  the  Act,  which  authorizes  the  assist* 
^barrister  to  order  and  decree  that  the  goods  distrained  shall  be 
amed  to  the  party  who  distrained  them,  and  that  all  such  goods,  if 
amed,  or  recovered  under  any  such  decree,  may  be  sold  for  recovery 
tbe  rent  due,  and  expenses,  at  the  expiration  of  four  days  after  being 
vned.  However,  in  cases  of  this  description,  it  is  more  prudent  for 
!  injured  party  to  resort  to  the  superior  courts  for  redress. 

94.  The  replevin  bond  is  to  be  assigned  by  the  sheriff,  or  his  re- 
esentative,  to  such  person  or  persons  as  the  assistant-barrister  shall 
"eet,  by  endorsement  on  the  instrument,  and  the  assignee  is  at  liberty 
8oe  upon  it  in  his  own(;i)  name  in  the  inferior  court,  within  the  juris- 
ction  of  which  any  one  of  the  obligors  of  the  bond  shall  reside,  what- 
ermay  be  the  amount  of  the  penalty,  and  such  proceedings  may  be 
ken  against  all  the  obligors,  or  against  any  one  or  more  of  them  :  and 
case  the  plaintiff  in  replevin  shall  not  appear(o)  at  the  sessions,  and 
ere  prosecute  his  suit  with  success,  the  assistant-barrister,  at  the 
^nest  of  any  party  named  as  a  defendant  in  the  civil  bill,  may  order 
decree  that  the  bond  shall  be  assigned  to  the  defendant  so  applying, 
d  the  bond,  when  assigned,  is  to  stand  as  a  security  for  the  full 
MMut  of  the  value  of  the  goods  distrained,  and  the  costs  of  the  pro- 
e£ngs  in  relation  to  the  distress,  and  of  tlie  proceedings,  as  well  upon 
e  civil  bill,  as  upon  the  bond.  The  replevin  bond  is  onIy(p)  assign- 
le  by  express  order  of  the  inferior  court,  or  of  the  judge  of  assize  on 
feai,  and  it  is  not  requisite  that  the  order  for  such  assignment  shall 
^  iMide(^)  at  the  same  sessions  in  which  the  decree  is  pronounced. 
^I^re  the  plaintiff  in  replevin  does  not  appear  at  the  sessions,  or  where 
te  civil  bill  is  dismissed  for  want(r)  of  jurisdiction,  or  where  a  land- 
ed obtains  a  decree,  the  party  requiring  an  assignment  of  the  bond 
lost  wdve(«)  any  objection  to  the  regularity  of  the  proceedings  in 
eplefin,  and  must  shew  he  had  a  right  to  distrain. 

(>)  Sect  13.  (r)  Orr  r.  Layer j>  Jebb*s  Res.  Ca. 

(o)  Sect  14.  282;  Orr  v.  Raverty,  1  Cr.  &  D.  C.  C. 

(p)  Hoiuemaii  o.  Anderson,  1  Cr.  &  259  ;    Armitage  t;.  Donohue,    Irish  C. 

^'  C.  C.  70.  Rep.  236. 

,.(9)  Dalj  9.  Hrodt,  1  Cr.  ft  D.  C.  C.  («)  Davis  v.  Jackson,  Irish  C.  Rep. 

^•*-  384. 
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The  sheriff  is  liable  to  an  action  by  the  tenant  for  refusing 
a  replevin  bond,  where  adequate  security  is  offered ;  and  in  c 
jecting  the  proposed  sureties,  the  reason  of  his  refusal  must  be 
in  writing  by  the  sheriff,  or  his  replevinger  making  the  objec 
the  sureties  in  a  replevin  bond  prove  insufficient,  or  if  the  shei 
take  any  bond,  or  take  a  bond  not  warranted  by  the  Act,  I 
answerable  in  damages  for  his  negligence  or  misconduct,  in 
manner  and  to  the  same  extent  as  in  the  superior  courts,  but 
requisite  to  prove  that  any  replevin  bond  was  executed  for  th< 
ofenabling(ti)  a  plaintiff  in  replevin  to  support  his  civil  bill.  ' 
of  the  bond  is  given  in  the  appendix  to  the  Act,  and(v)  if 
will  be  sufficient.  An  action  does  not  lie  in  the  superior  cou 
assignee(e/;)  of  the  bond,  grounded  on  a  civil  bill  replevin  :  a 
action  on  the  bond  in  an  inferior  court,  proof  must  be  made  o 
cution,  by  producing  the  subscribing  witness  to  the  instrume 
accounting  for  his  absence;  and  where  the  witness  appears  to 
collusion  with  the  adverse  party,  and  does  not  attend,  after  i 
summons  for  that  purpose,  secondary  evidence  will  be  received 
of  the  handwriting  of  the  absent  witness,  and  of  the  parties  t 
strument.  The  sheriff's(^)  endorsement,  the  decree  or  disc 
order  to  assign  the  bond,  and  the(2:)  amount  of  the  rent  due  at 
of  distraining,  must  also  be  proved. 

95.  If  a  distress  be  made  for  rent  when  none  was  due,  or  ^ 
rent  is  unascertained,  or  if  the  goods  of  the  plaintiff  in  the  ! 
otherwise  improperly  distrained,  or  if  the  full  amount  of  all 
arrear,  with  reasonable  costs  of  distress,  was  tendered  before 
the  civil  bill,  the  owner  of  the  goods  may  recover  damages  i 
plevin  cause  for  the  injury  sustained  ;  but  it  seems  requisite 
true  nature(a)  of  the  complaint  intended  to  be  brought  forward,  s 
stated  in  the  civil  bill.  Where  the  goods  distrained  are  sol 
rent  in  arrear  without  being  replevied,  the  tenant  may  recover 
for  an  excessive  or  irregular  distress,  by  civil  bill  in  trespass, 
according  to  the  circumstances,  to  any  amount  within  the  jui 
of  the  court. 

A  summary  remedy  is  also  given  by  Statute(6)  within  th( 

(0  Sect.  10.  (y)  Roughan  V.  Fetherstonc 

(u)  Browne  r.  Motherwell,  1   Cr.  &  Rep.  693. 

D.  C.  C.  470.  (z)  Russell  v.  Lane.    Irish 

(v)  Fishbourne  r.  Knaggs,  1  Cr.  &  D.  840. 

C.  C.  47.  (a)  Gloster  v.  Arthur,  Irisl 

(to)  Bentlej  v.  Hastings,  6  Irish  Law  832. 

Rep.  170.  (6)  5  &  6  Vict.  c.  24.  s.  67, 

(x)  Jackson  ».  Fullerton.  1  Cr.  &  D.  &  3  Vict.  c.  71.  s.  39,  English. 
C.  C.  282. 


.    < 
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istrict,  for  unlawful,  irregular,  or  excessive  distress,  on  com- 
lade  to  any  of  the  divisional  justices  by  any  dicupier  of  a  house 
:ng  by  the  week,  or  month,  or  whereof  the  rent  does  not 
he  rate  of  fifteen  pounds  yearly,  if  it  shall  appear  that  such  dis- 
3  improperly  taken,  or  unfairly  disposed  of,  or  that  the  charges 
^re  illegal,  or  that  the  proceeds  of  the  sale  of  such  distress  had 
duly  accounted  for  to  the  owner;  and  such  justice  may  order  the 
if  not  sold,  to  be  returned,  on  payment  of  the  rent  due  at  such 
!ie  shall  appoint ;  or  if  the  distress  shall  have  been  sold,  then 
order  payment  to  the  tenant  of  its  value,  after  deducting  the 
earing  to  be  due ;  and  in  default  of  compliance  with  the  order, 
rainor  shall  forfeit  to  the  party  aggrieved  the  value  of  such 
not  being  greater  than  fifteen  pounds. 


*♦ 
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CHAPTER  IX. 


ACTIONS  OF  DEBT  AND  COVENANT. 


1.  Nature  of  the  Action  of  Debt. 

2.  Does  not  lie   at  common  Iajod  for 

Rent  due  on  a   subsisting  free- 
hold Lease. 

3.  Extended  by  Statute  to  Rent  due  on 

freehold  Lecues. 

4.  Debt  by  personal  Representatives  of 

Owners  <^  freehold  Rents. 

5.  Action  of  Debt  founded  on  Privity 

of  Contract. 

6.  Does  not  lie  by  Assignee  of  Rever- 

sion   against    Lessee    assigning 
before  RentfeU  due. 

7.  Lessor,  after  parting  with  hisRever- 

sion,  may  recover  Arrears  of  Rent 
previously  due. 

8.  Debt  lies  for  Rent  reserved  on  As- 

signment  of  Lease,  though   no 
Reversion  retained. 

9. does  not  lie  against  Lessee  for 

Rent  due,  (^kr  Assignment  by  nim 
with  the  Lmt^s  Concurrence. 
10.  Assignees  ^fZime  are  not  liable  for 


Rent  falling  due  after  auigm^ 
over. 

11.  Action  of  Debt  agahut  persoud 

Representative  of  Lessee. 

12.  Debt  for  double  Kent    under  15 

Oeo.  IL  c.  19. 

13. for  double  Value,  under  II 

Anne,  c.  2. 

14.  Remedy  by  dml  BiU  for  doskU 

Value. 

PLEADINGS. 

15.  Venue  in  Action  of  Debt. 

16.  Declaration  in  Debt  for  Rent  may 

be  generaL 
17*  Manner  of  pleading  Deeds. 

18.  When  necessary  to  make  Profert  of 

Deeds. 

19.  Profert  of  Bargain  and  Sale  far  a 

Year  need  not  be  made. 

20.  Deed  set   out    by  Defendant  m 

Oyer,  deemed  part  of  the  Dedo' 
ration. 


1.  The  action  of  debt  is  founded  on  a  contract  expres8(a),  or  im- 
plied, in  which  the  certainty  of  the  debt  or  duty  appears,  and  by  this 
remedy  the  claimant  is  to  recover  his  demand  in  numerOj  and  not  to  be 
compensated  in  damages,  as  in  assumpsit  or  covenant.  This  action 
lies  on  any  covenant(&)  for  payment  of  an  ascertained  rent,  or  where 
the  damages  can  be  reduced(c)  by  averment  to  a  certainty,  as  upon  a 
covenant  to  pay  so  much  by  the  load  for  a  certain((/)  quantity  of  tim- 
ber, or  for  payment  of  a  certain (e)  proportion  of  the  expenses  of  a  suit, 
by  averring  the  amount ;  but  there  must  be  a  direct  duty  to  pay,  and 
not  merely  a  collateral(/)  or  conditional  covenant  by  one  person  for 
payment  of  an  annuity  charged  on  lands  belonging  to  another,  nor  can 
this  action  be  maintained  for  unliquidated  damages. 


(a)  Bac.  Abr.  Debt,  A. ;  Bull.  N.  P. 
167 ;  Slade's  case,  4  Rep-  9*2,  B. ;  Rud- 
der w.  Price,  1  H.  Bla.  550. 

(6)  Sicklcmore  v.  Symonds,  Cro.   El. 

797. 

(c)  Birch  v.  Weaver,  2  Keb.  225 ; 
Gilb.  Debt,  387;  Bull,  N.  P.  167. 

{d)  Ingledew  v.  Cripps,  2  Ld.  Raym. 


814;  7  Mod.  87;  Evans  c.  Jod(»,  ^ 
Mees.  &  W.  295. 

(e)  Sanders  v.  Marke,  3  Lev.  429. 

(/)  Randall  r.  Rigby,  4  Mees.  &  W. 
130;  6  Dowl.  Pr.  Ca.  650;  Evans  r 
Jones,  5  Mees.  &  W.  295 ;  Harrison  ^ 
Matthews,  10  Mees.  &  W.  768 ;  ^'»^ 
Abr.  Debt,  D.  pi.  3. 
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ion  of  debt  lay,  at  common  law,  for  recovery  of  rent  in  ar- 
a  lease  of  lands  or  tenements  for  years,  or  at  will,  either 

continuance  of  the  demise,  or  after  its  determination,  and 

;  is  reserved  payable  quarterly,  or  at  other  stated  periods, 

of  rent  constitutes(^)  a  separate  debt,  and  a  separate  action 

for  each  gale  of  the  rent :  but  debt  is  not  maintainable  on  a 

pay  a  sum  certain  by  instalments  at  different  times,  until 
3  of  payment(A)  have  elapsed,  as  it  was  considered  that  only 
should  be  brought  on  any  entire  contract, 
action  of  debt,  however,  was  not  maintainable,  at  common 
t  due(t)  on  a  subsisting  freehold  lease,  because  the  policy  of 
law  would  not  suffer  an  injury  affecting  the  realty  to  be  re- 
a  personal  action,  but  on  the  expiration  or  other  determina- 
freehold  interest,  the  lessor  was  allowed  to  recover(j)  the 
ar  by  action  of  debt,  because  the  demised  premises  having 
e  a  security  for  the  rent,  it  was  reasonable  that  the  personal 
the  tenant  should  be  liable  to  satisfy  the  arrear. 
he  Irish  Statute(A),  9  Anne,  c.  8,  s.  5,  the  remedy  by  action 
ztended  to  the  recovery  of  any  arrears  of  rent  due  upon  a 
*mise  for  life  or  lives,  during  its  continuance,  in  the  same 
if  such  rent  were  due  and  reserved  upon  a  lease  for  years : 
ng  enactment  is  only  applicable  to  cases  between  landlord 
,  and  does  not  enable  a  party  to  sue  in  debt  for  the  arrears  of 
granted  for  life(/),  by  deed  or  will,  out  of  a  freehold  estate, 

annuity  continues  a  freehold  interest.  Where  lands  were 
IVlartha  Webb  for  her  life,  she  paying  thereout  during  her 
lity  of  j£10  to  J.  S.,  it  was  ruled(m)  that  debt  would  not  lie 
of  the  annuitant  against  Martha  Webb  for  an  arrear  of  the 

k 

•  . 

executors  of  tenant  for  life  of  a  rent-service,   or  rent- 

a  tenant  pur  auter  vie  after  the  death  of  the  cestuique  vie^ 

!ommon  law,  have  maintained(n)  debt  for  recovery  of  arrears 

t,  though  not  entitled  to  distrain  ;  but  the  personal  represen- 

>  o.  Phillips,  2  Ventr.  129;  (A)  9  Anne,  c.  8,  s.  5,  Irish ;  8  Anne, 

ke,  3  Salk.  118;  Marckar  c.  14,  8.4,  English. 

Salk.  303,  No.  4 ;    Hunt's  (Q  Kelly  v.  Clubhe,  3  Br.  &  B.  130 ; 

42;  Hunt  v.  Jones,   Cro.  6  Moore,  335. 

C.  (m)  Webb   r.  Jigffs,  4  M.   &  Selw. 

tt.  47,  B. ;  Rudder  v.  Price,  113 ;  Randall  v.  Rigby,  4  Mees.  &  W. 

0;  Boll.  N.  P.  168.  130;  6  Dowl.  Pr.  Ca.650;  Cavanaghv. 

of  Winchester  c.  Wright,  Morrisson,  1  Fox  &  Sm.  75. 

1056;  Gilb.  Debt,  372;  1  (n)  Duppa  v.  Mayo,  1   Saund.  282, 

\,  Dett.  G.  note  1 ;  Huol  v.  Bell,  1  Ld.  Raym.  170; 

disbury's  case,  Year  Book,  Ognell's  case,  4  Rep.  40,  B. :  Co.  Litt. 

fo.  29;  Gilb.  Rent,  94.  162,  B. ;  and  Hargr.  note  299. 
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tatives  of  a  person  who  was  seised  in  fee  of  a  rent-servioe  or  renUcharge 
had  no  remedy  for  the  arrears  which  became  due  in  the  life-time  of  the 
owner.  By  the  Irish  Statute(o),  10  Car.  I.  sess.  2,  c.  6,  it  is  enacted, 
that  the  executors  and  administrators  of  tenants  in  fee  simple,  b  fee  tail, 
and  for  term(p)  of  lives,  of  rent-8ervices(y),  rent-charges,  rents-seek, 
and  fee-farms,  unto  whom  any  such  rent  or  fee-farm  is  due  and  not 
paid  at  the  time  of  their  death,  shall  have  an  action  of  debt  for  all  mA 
arrears  against  the  tenants  who  ought  to  have  paid  the  said  rent  so 
being  behind  in  the  life-time  of  their  testator,  or  against  the  execaton 
and  administrators  of  such  tenants :  and  if  any  person  shall  haye(r),  in 
right  of  his  wife,  any  estate  in  fee-simple,  fee  tail,  or  for  term  of  life  io 
any  rents,  or  fee-farms,  and  the  same  shall  be  due  and  unpaid  in  the 
said  wife's  life,  then  the  husband,  after  the  death  of  his  wife,  his  execu- 
tors and  administrators,  shall  have  an  action  for  such  arrears  against 
his  tenant  of  the  demesne,  that  ought  to  have  paid  the  same,  his  exe- 
cutors or  administrators :  and  if  any(«)  person  who  shall  have  any  rents, 
or  fee-farms  for  term  of  life,  or  lives  of  any  other  person  or  penons, 
and  such  rent  shall  be  due  and  unpaid  in  the  life  of  such  person  or  per- 
sons, for  whose  life  or  lives  the  estate  of  the  said  rent  did  depend  or 
continue,  and  after  the  said  person  or  persons  do  die,  then  he  unto  whom 
the  rent  was  due,  his  executors  and  administrators,  shall  have  an  action 
of  debt  against  the  tenant  in  demesne(^),  that  ought  to  have  paid  the 
same,  when  it  first  was  due,  his  executors  and  administrators. 

5.  The  action  of  debt  being  founded  on  privity  of  contract,  a  lessee 
for  years(M)5  though  he  does  not  enter  or  occupy,  is  answerable  for  the 
rent  which  is  due  by  force  of  the  lease  or  contract,  and  not  by  reason 
of  the  occupation,  and  if  the  lessor  convey  his  estate  to  a  third  person, 
the  remedy  by  action  of  debt  is  transferred  to  the  grantee(r)  of  the 
reversion  for  recovery  of  any  rent  becoming  due  after  such  assignment, 
because  the  privity  of  contract  follows  the  estate  in  the  land. 

The  assignee  of  the  reversion  in  the  whole  or  in  paTt(w)  of  the  de- 


Co)  10  Car.  I.  Sess.  2,  c.  5,  Irish  ;  32 
Hen.  VIII.  c.  37,  l^nglish  ;  3  «c  4  Vict. 
c.  105,  ss.  61,62,  Irish  ;  3  &  4  Will.  IV. 
c.  42,  ss.  37,  38,  English ;  and  see  ante, 
738. 

(p)  These  words  have  been  restricted 
in  their  meaning  to  the  personal  repre- 
sentatives of  teimnts  pur  auter  vie t  so  long 
as  ccatuique  vie  lives ;  Duppa  v.  Ma^o, 
1  Saund.  282,  note  1. 

iq)  Cupit  V.  Jackson,  M*Clell.  504. 

(r)  Section  2. 

(.f)  This  third  section  seems  only  de- 


claratory of  the  oommon  law  od  the  sub* 
ject. 

(0  This  expression  means  the  person 
who  took  the  profits  when  the  rent  b^ 
cam  e  due 

(tt)  Bel'lasis  r.  Burbrick,  1  Saik.209i 
1  Ld.  Raym.  170;   Gilb.  Debt,  876. 

(w)  Walker's  case,  3  Rep.  22,  B.  5 
Thursby  v.  Plant,  1  Saund.  241,  D- 
note  6. 

(w)  Ardes  v.  Watkin*.  Cro.  Bljj* 
651 ;  Twynam  p.  Pickard,  2  B.  &  Aid* 
105. 
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nised  premises,  or  the  assignee  of  a  part  of  the  reyersion(x)  may,  by 
letion  of  debt,  recover  any  rent  or  portion  of  rent  falling  due  to  him 
after  such  assignment,  and  the  heir  or  devisee  of  the  lessor  may  in  like 
Mooer  enforce  payment  of  any  rent  becoming  due  after  the  lessor's 
death :  an  assignee  of  the  reversion  may  support  debt  for  rent  against 
tlie  lessee,  without  giving  him  any  previous  notice(y)  of  the  assign- 
■ent;  but  payment  of  the  rent  to  the  lessor  before  notice(2:)  of  such 
wigament  discharges  the  lessee  from  liability. 

6.  A  grantee  of  the  reversion  cannot  maintain  debt  against  the  ori- 
pnal  lessee  for  rent  &Uing  due  after  assignment  made  by  the  lessee  of 
ill  kb  estate  in  the  demised  premises  :  one  Thomas  Plain  having  de- 
■Ned  to  the  defendant  Oliver,  reserving  rent,  afterwards  granted  his 
reiereion  to  the  plaintiff,  and  before  any  rent  accrued  due,  and  after(a) 
neh  grant  of  the  reversion,  the  lessee  assigned  his  term  in  the  pre- 
■itea  to  one  Southmead :  in  an  action  of  debt  by  the  grantee  of 
the  reversion  against  the  original  lessee,  for  rent  which  became  due 
liter  the  assignment  of  the  lessee's  interest,  it  was  decided  that  such 
KdoD  did  not  lie,  because  the  privity  of  estate  was  destroyed  by  the 
wigDment  to  Southmead  before  the  rent  became  in  arrear,  and  that 
nch  rent  could  only  be  recovered  from  Southmead,  who  had  the  whole 
irtate  in  the  lease  when  the  rent  fell  due  :  however,  under  similar  cir- 
ninftances(A),  an  action  for  breach  of  an  express  covenant  in  non-pay- 
Beat  of  rent  would  lie  against  the  original  lessee,  by  force  of  the  Sta- 
ste(c)  10  Car.  I.  Sess.  2,  c.  4,  which  transfers  the  privity  of  contract 
0  the  assignee  of  the  reversion.  A  grantee  of  the  reversion  may  bring 
lebt  against  the  original  lessee  for  the  vfho\e{d)  rent  reserved  by  the 
eaK,  although  the  lessee  had  assigned  part  of  the  demised  premises 
lefore  any  rent  was  in  arrear,  because  the  entire  estate  in  part  of  the 
ud  was  retained  by  him. 

7.  A  lessor,  after  parting  with(6)  his  reversion  in  demised  pre- 
ttKs,  may  recover,  in  an  action  of  debt,  arrears  of  rent  which  accrued 
loe  prior  to  such  conveyance,  and  although  demised  premises  be  reco- 
^  by  title  paramount,  debt  lies  by  the  lessor(/)  for  arrears  of  rent 


.(«)  Co.  Litt.  215,  A.;  Attoe  v.  He- 
BUBgi,2Ba]str.  281. 

(!)  Birch  v.  Wright,  1  T.  R.  385. 

U)  6  Anne,  c  10.  s.  10,  Irish;  4 
^  c  16, 1.  10,  English. 
M  Humble  v.  Oliver,  Poph.  55 ;  1 
Jj'M;  Humble  v.  Glover,  Cro.  Eliz. 
«8;  Gonidsb.  182,  S.  C. 
,  }*)  Thnrsby  v.  Plant,  1  Saund.  237 ; 
**^.«5»;  1  Siderf.  482,  S.  C. 


(c)  10  Car.  I.  Sess.  2,  c.  4,  Irish ;  32 
Hen.  YIII.  c.  34,  English. 

(d)  Broom  v.  Hore,  Cro.  Eliz.  633  ; 
3  Rep.  24,  A.,  S. C.  cited;  Rushden's 
case,  1  Dyer,  4  B. 

(e)  Midgley  o.  Lovelace,  12  Mod. 
45 ;  Carth.  289 ;  Skinn.  3G7.  S.  C. ;  see 
Gilb.  Debt,  384;  Cooper  v.  Robinson, 
10  Mees.  &  W.  694. 

(/)  Bro.  Abr.  228,  B.  Dette,  pi.  93. 
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due  by  the  lessee  prior  to  his  eviction^  and  after  eviction  by  title  para 
mount  of  parcel(^)  of  the  premises,  the  rent  subsequently  accruing  du* 
to  the  lessor  will,  in  an  action  of  debt  against  the  lessee  or  his  assignee 
be  apportioned. 

8.  Tenant  for  years  or  lives  who  assigns  all  his  estate  in  demised 
premises  reserving  a  profit  rent,  and  without  retaining( A)  any  reversioD, 
though  he  cannot  distrain,  may  support  debt  for  the  rent  against  hb 
assignee :  and  where  a  person  seised  in  fee  demised  for  years  rendering 
rent(t)  and  then  granted  the  rent  only,  without  the  reversion,  and  the 
lessee  attorned,  it  was  contended  that  debt  would  not  lie,  as  the  pri- 
vity of  estate  was  not  transferred,  but  it  was  ruled,  that  by  the  attorn- 
ment the  privity  of  contract  passed  to  the  grantee  with  the  rent,  and 
that  he  was  entitled  to  recover :  attornment  being  rendered  unneces- 
8ary(j)  by  Statute,  the  grantee  of  a  rent  unaccompanied  by  the  rever- 
sion(A),  may  now  maintain  debt  against  the  lessee  for  recovery  of  the 
rent  without  any  such  formality. 

9.  The  lessee,  his  executors,  and  administrators,  continue  liable  to  an 
action  of  debt  for  rent  at  the  suit  of  the  lessor  or  his  assignee,  while  the 
lease  subsists,  as  thelessee(/)  cannot  by  his  own  act  be  discharged  from 
responsibility :  but  if  the  lessee  assign  his  interest  to  a  third  person 
with  his  lessor's  concurrence,  the  privity  of  estate  is  destroyed,  and  the 
lessee  will  cease  to  be  any  longer  answerable :  in  order  to  exonerate 
the  lessee  from  liability  for  the  rent  in  this  form  of  action,  it  is  neces- 
sary that  the  lessor  should  assent  to  the  assignment  of  the  lessee,  either 
expressly,  or  by  receiving  rent  from,  or  by  recognizing  the  assignee 
as  tenant,  but  before  any  such  acceptance  of  the  assignee  as  tenant, 
the  lessor,  at  his  election(m),  may  sue  in  debt  either  the  lessee  or  bis 
assignee :  however,  neither  the  receipt  of  rent  from  the  assignee,  nor 
the  lessor's  assent  to  the  assignment,  will  relieve  the  lessee  from  the 
effect  of  an  express  covenant(w)  for  payment  of  rent. 

Receipts  are  frequently  given,  acknowledging  payment  of  rent  from 


(g)  Stevenson  v,  Lambard,  2  East, 
581  ;  Gamon  v,  Vernon,  2  Lev.  251 ; 
Thos.  Jones,  104.  S.  C. 

(h)  Newcomb  v.  Harvey,  Carth.  161 ; 
Lloyd  V.  Langford,  2  Mod.  174 ;  Clarke 
V,  Coughlan,  3  Irish  Law  Rep.  427 ; 
Baker  v.  Gostling,  1  Bing.  N.  C.  19 ;  1 
Scott,  58.  S.  C. 

(i)  Robins  v.  Cox,  Thos.  Raym.  11  ; 
1  Lev.  22  ;  Marie  v.  Flake,  3  Salk.  1 18. 

Cj)  6  Anne,  c.  10,  s.  10,  Irish;  4 
Anne,  c.  16,  8.  10,  English. 


(A)  Allen  v.  Bryan.  5  B.  &  Cr.5l2; 
Clarke  r.  Coughlan,  3  Irish  Law  R^ 
427. 

(/)  Wadham  v,  Marlowe,  4  Doug.  54; 
2  Chitty's  Rep.  600  ;  8  East,  3U,not«; 
1  Hen.  Blackst.  437,  note. 

(m)  Devereux  v.  Barlow,  2  Saon^ 
182,  and  the  note ;  March  o.  Brace,  S 
Bulstr.  151  ;  Cro.  Jac.  334.  . 

(n)  Arthur  v.  Vanderplank,  7  ^^ 
1 08 ;  2  Barn.  372 ;  Bacheloure  c.  G«g* 
W.  Jones,  223. 
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g^nal  lessee  or  his  representatives,  by  the  hands  of  the  assignee, 
)  passed  in  this  form,  not  merely  for  the  purpose  of  identifying 
rment  with  the  lease,  but  to  retain  the  liability  of  the  original 
or  his  personal  assets :  however,  as  every  lease  is  now  prepared 
express  covenant  for  payment  of  rent,  the  original  lessee,  or  his 
i  representatives,  always  continue  answerable,  in  whatever  man- 
rent  may  be  received,  or  the  receipt  be  framed. 
The  assignee  of  a  leasehold  estate  is  only  liable  to  payment  of 
respect  of  the  privity  of  estate,  which  ceases  when  he  loses  that 
er  by  assigning  over,  and  an  assignee,  by  transfer(o)  of  the  de-> 
iremises  to  a  pauper,  will  be  wholly  exonerated  from  any  claim 
*ct  of  rent  subsequently  accruing. 

All  chattels  real,  on  the  decease  of  the  owner,  vest  in  his  per- 
'presentatives,  and  cannot  be  rejected  or  disclaimed  by  them 
of  no  value,  as  a  partial(^)  renunciation  of  the  administration 
illowed.  Executors  are  chargeable,  in  their  representative  ca- 
for  rent  accruing  due  upon  a  lease  for  lives  or  for  years  in  their 
r's  life-time,  and  if  executors  enter  into  possession  of  demised 
28  holden  ^r^eor^,  they  may  be  sued  for  rent  which  fell  due 
e  testator's  death,  at  the  option  of  the  landlord,  either  as  execu- 
in  the  detinety  or  personally  in  the  debet  et  detinet  as  assignees 
term(r),  whether  they  have  assets  or  not,  in  respect  of  their  re- 
r  the  profits  of  the  premises  ;  and  if  the  executors  enter,  they 
»  personally  liable  for  the  current  half-year's  rent(«)  commencing 
and  ending  after  the  testator's  death,  though  the  testator  re- 
all  the  profits  for  five  months,  and  the  executors  only  enjoyed 
mises  for  one  month. 

lere  an  executor  enters,  and  a  year's  rent  was  due  in  the  testa- 
e-time, and  another  year's  rent  becomes  due  after  his  death, 
.'mands  may  be  included  in  the  same  action(^)  of  debt  in  the  ife- 
raln^i  the  executor,  or  separate  actions  may  be  brought,  charg- 
\  executor  in  the  detinet  for  rent  incurred  in  the  testator's  life- 
md  in  the  debet  et  detinet  for  the  subsequent  rent :  and  where 


oTey  r.  Pitcher,  Carth.  177;  2 
228;  1  Salk.  81;  4  Mod.  71;  3 
5 ;  I  Show.  340,  S.  C. ;  Taylor 
h  1  Bos.  &  P.  21 ;  and  see  aiUe^ 

(olton  V.  Canham,  Pollex.  125; 
lurst  V.  Speerman,  1  Salk.  297 ; 
t.  Webster,  Yelv.  103. 
evens   o.  Harridge,  1  Saund.  1, 
i  1 ;  Hope  17.  Bague,  3  East,  2. 


(r)  Ld.  Rich  r.  Frank,  Cro.  Jac.  238 ; 
1  Bulst.  22 ;  Helier  v.  Casebert,  1  Lev. 
127 ;  I  Sid.  240-266 ;  Hargrave*s  case, 
5Rep.  3],A. 

(js)  Bailiffs  of  Ipswich  v.  Martin,  Cro. 
Jac.  411;  3  Bulst.  211. 

(0  Smith  V.  Norfolk,  Cro.  Car.  225  ; 
Salter  v,  Codbold,  3  Lev.  74 ;  Aylmer  v. 
Hide,  1  Selw.  N.  P.  608. 
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a  lease  was  made  for  years  to  two  persons  jointly,  and  one  of  them  a 
signed  his  moiety,  and  the  other  died,  and  his  executor  entered  u^^ 
the  other  moiety,  it  was  ruled(ti)  that  debt  lay  against  such  assign 
and  executor  jointly  in  the  debet  et  detinet  for  rent  accruing  due  aP 
the  assignment,  and  after  the  testator's  death.  The  executor  of  a  1« 
see  pur  auter  vie  is  not  only  chargeable  in  the  detinet  for  any  rent  <■ 
on  such  freehold  estate  at  the  testator's  death,  but  is  also  answera^ 
for  any  rent  subsequently  incurring  due  and  remaining  unsatisfied 
the  testator's  heir  or  devisee  of  such  freehold  estate,  until  the  testatoi 
assets  are  exhausted. 

If  a  lessee  for  years  assign  the  term,  his  executor  is  not  chargeiH 
as  assignee(t7)  because  he  could  not  have  entered,  but  he  is  liabl^i 
debt  for  the  rent  in  his  representative  capacity,  unless  the  lessor  h 
oepted  the  assignee  as  his  tenant ;  if,  however,  the  lessee  had  only 
an  underlease  of  the  premises,  reserving  rent,  the  executors  wiL^ 
personally  answerable  in  case  they  receive  such  rents(t£;),  as  they  cz 
not  lawfully  apply  the  profits  arising  from  the  land  to  any  other 
pose  than  payment  of  the  rent :  if  the  executor  after  entry  assign 
lease,  he  is  personally  chargeable  during  the  period  of  his  enjoy 
of  the  profits,  and  will  only  be  liable  in  his  character  of  executor 
rent  accruing  due  after  his  assignment.  In  an  action  of  covenant  agsa^ii 
an  assignee  of  parcel  of  demised  premises  held  for  years,  the  defenda 
by  his  plea  denied  that  all  the  lessee's  estate  in  such  parcel  came  t 
and  vested  in  him,  and  it  was  ruled(:r)  that  the  production  of  letters 
administration  obtained  by  the  defendant  of  the  effects  of  the  lesse 
without  any  proof  of  his  entry  on  the  premises,  sustained  the  allegatic 
that  all  the  lessee's  estate  vested  in  him  by  assignment. 

12.  By  the  Irish  Statute(^),  15  Geo.  II.  c.  8,  s.  9,  it  is  enacts 
that  in  case  any  tenants  having  power  to  determine  their  leases^  ^ 
giving  notice  to  quit  the  premises  by  themholden,  shall  give  notice  (' 
in  writing  of  their  intention  to  quit  the  premises  by  them  holden,  ^^ 
time  mentioned  in  such  notice,  and  shall  not  accordingly  deliver  up  ^ 
possession  thereof  at  the  time  in  such  notice  contained,  that  then  the  ^^ 
tenants,  their  executors  or  administrators,  shall  from  thenceforth  pay 

(tt)  Bailiffs  of  Ipswich  v.  Martin,  3  Green  v.  Ld.  Listowell,  2  Irish  t^ 

Bulstr.  21 1 ;  1  Ro.  Rep.  404;  Cro.  Jac.  Rep.  384. 

411 ;  andsee  1  Ro.  Abr.235,  Apportion-  (y)  15  Geo.  II.  c.  8,  s.  9,  Irish; 

ment,  B.  pi.  17.  Geo.  II.  c.  19,  s.  18,  English. 

(u)  Helier  v,  Casebert,  1  Lev.  127.  {z)  The  words  "  in  writing"  are  n4>^ 

(w)  2  Williams's  Execut.  1249,  note.  the  English  Act;   Timmins  v,  RonrJ^ 

(x)  WoUaston  v.  Hakewill,  3  Scott's  son>  3  Burr.  1603 ;  1  Blaokst.  633,  $*- 

N.  R.  593 ;  3  Man.  &  Gr.  297,  S.  C. ; 
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idlords  or  lessors,  double  the  rent  or  sum  which  they  should 
ise  have  paid,  to  be  recovered  at  the  same  times,  and  in  the  same 
as  the  single  rent  or  sum,  before  the  giving  such  notice,  could 
vered  :  and  such  double  rent  or  sum  shall  continue(a)  during 
time  such  tenants  shall  continue  in  possession, 
s  Statute  is  only  applicable  to  cases  where  the  tenant  has  power 
in  end  to  his  tenancy  by  notice,  and  has  given  valid(6)  notice 
:  purpose,  upon  which  the  landlord  might  have  maintained  an 
nt :  a  tenant  from  year  to  year  serving  a  notice  of  giving  up 
on,  less  than  six  months  prior  to  the  commencement  of  his  te-> 
or  at  a  wrong  period  of  the  year,  cannot  be  compelled  to  pay 
rent,  if  he  holds  over  after  the  expiration  of  such  defective  no- 
tenant  who  serves  notice  of  giving  up  possession,  and  continues 
the  premises  for  a  year  after  its  expiration,  on  paying  the  double 
ring  that  period,  may,  at  the  end  of  the  year,  leave  the(c)  pre- 
ithout  being  obliged  to  give  the  landlord  any  further  notice, 
the  holding  is  by  deed,  the  declaration  must  be  framed  in  debt, 
le  tenant  holds  by  parol  or  by  instrument  not  under  seal,  the 
ion  may  be  either((2)  in  assumpsit  or  debt(6),  because  the  same 
is  given  by  the  Statute  for  the  double  rent,  as  the  landlord  was 
to,  before  giving  the  notice,  for  recovery  of  the  single  rent ;  and 
iaration  must  allege  that  the  notice(y}  by  the  tenant  of  his  in- 
to quit  was  given  in  writing,  and  must  shew  that  the  notice 
Bcient  to  put  an  end  to  the  holding.  A  weekly  tenant  does  not 
)  within  the  Statute,  so  as  to  be  chargeable  with  double  rent. 
By  the  Irish  Statute(A),  1 1  Anne,  c.  2,  it  is  enacted,  that  in 
f  tenant  or  tenants  for  any  term  for  life,  lives,  or  years  (or  other 
3r  persons  who  shall  come  into  possession  of  any  lands,  tene* 
or  hereditaments,  by,  from  or  under,  or  by  collusion  with  such 
>r  tenants),  shall  wilfully  hold  over  any  lands,  tenements,  or 
iments,  after  the  determination  of  such  term  or  terms,  and  after 


loth  o.  Macfarlane,  1  B.  &  Ad. 

hnstone  r.  Huddlestone,  4  B. 
922 ;  6  Dowl.  &  Ry.  155  ;  Doe 
ddlestone  v.  Johnstone,  M'C.& 
;  Farrance  v.  Elkington,  2 
^.  P.  R.  591. 
»oth  9.  Macfarlane,  1  B.  &  Ad. 

e  precedent  of  a  declaration  by 
ndJord  against  his  tenant  for  not 
I  possession  of  a  house,  when 
rior  landlord  recovered  double 


rent  and  costs  against  mesne  landlord* 
Jos.  Chitty's  Pleadings,  145. 

(e)  See  form  of  declaration,  2  Chitty's 
Pleadings,  495. 

(/)  Parrel  v,  Donnelly,  4  Irish  Law 
Rep.  476;  Longf.  &  T.  374;  Humber- 
stone  V.  Dubois,  10  Mees.  &  W.  765;  2 
Dowl.  Pr.  Ca.  506,  N.  S. 

ig)  Sullivan  v.  Bishop,  2  Carr.  &  P. 
359 ;  Lloyd  «.  Rosbee,  2  Campb.  N.  P. 
C.  453. 

{h)  1 1  Anne,  c.  2,  s.  1,  Irish ;  4  Geo. 
II.  c.  28,  s.  1,  English. 
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demand  made,  and  notice  in  writing  given  for  delivering  the  po8S) 
thereof  by  his  or  their  landlords  or  lessors,  his  or  their  agent  or  8 
thereunto  lawfully  authorized ;  then  such  person  or  persons  so  he 
over  shall,  for  and  during  the  time  he  and  they  shall  so  hold  ov 
keep  possession  of  the  said  premises,  pay  and  forfeit  to  the  landl< 
landlords,  lessor  or  lessors,  his  or  their  heirs,  executors,  administr 
or  assigns,  or  to  such  person  or  persons  to  whom  the  immediate  i 
sion  of  such  lands  expectant  on  the  determination  of  such  lease 
respectively  belong,  double  the  yearly  value  of  the  lands,  tenei 
and  hereditaments  so  detained,  for  so  long  time  as  the  same  a] 
tained,  to  be  recovered  by  action  of  debt  or  trespass  in  any  oi 
Majesty's  courts  of  record. 

The  double  value  given  by  the  preceding  Act  cannot  be  enforc 
distress(t),  and  after  recovery  in  ejectment(j),  an  action  of  debt  11 
double  the  yearly  value  of  demised  premises,  for  the  times  during  \ 
the  tenant  overheld  after  the  notice  to  quit  expired.  Service  of  a  rej 
iiotice(A)  to  quit  in  writing  by  the  landlord  or  his  agent(/),  or  by 
ceiver  under  a  Court  of  Equity,  is  of  itself  a  sufficient  demand  fo 
purpose  of  charging  a  yearly  tenant  with  double  value  in  the  eve 
his  overholding ;  and  a  notice  to  quit  on  a  given  day,  or  at  such  tii 
your  holding  shall  expire  next  after  the  expiration  of  half  a  year 
receipt  of  the  notice,  is  a  sufficient  demand(m)  of  possession  to  n 
the  tenant  liable  to  double  value  for  holding  over,  but  it  is  not  s< 
whether  one  tenant  is  necessarily  bound  by  the  wilful  holding  oi 
his  co-tenant. 

A  written  notice  or  demand  requiring  the  tenant  to  quit  on  tl; 
piration  of  his  lease  or  holding,  may  be  served(n)  during  the  ( 
nuance  of  the  demise,  or  a  notice  demanding  possession  may  be  s 
after  the  expiration  of  the  demise,  provided  the  landlord  has  not,  b 
act,  or  by  his  acquiescence,  recognized  the  party  as  a  continuii 
nant :  a  holding  for  a  year  certain  having  expired  on  the  24th  c 
June,  the  landlord  on  the  11th  of  August  folio  wing(o),  served  a  i 
in  writing  on  the  defendant  to  quit  on  that  day,  and  at  the  same 
demanded  possession,  and  it  was  ruled  that  the  landlord  was  entit 
recover  double  value  from  the  time  of  serving  the  notice.     Whei 

(0  TimmiDS  v,  Rowlinson,  3  Burr.  582 ;  3  Nev.  &  P.  693. 

1608.  (wi)  Hirst   r.  Horn,   6  Mees. 

(J)  Soulsby  V.  Neving,  9  East,  310.  393. 

(A)  Wilkinson    v,    Colley,    5    Burr.  (n)  Cutting    v.    Derby,   2    W 

2694;  Doc  ci^m.  Matthews  V.  Jackson,  1  1075;    Wilkinson    p.    Colley,   5 

Doug.  175.  2694;  Lake  r.  Smith,  1  New  Re; 

(0  Poole  w.  Warren,  8  Ad.  &  Ell.  (o)  Cobb  v.  Stokes,  8  East,  35 
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o^TDer  of  a  woollen  mill  and  steam-engine,  let  a  room  in  the  mill  with 
i.  supply  of  power  from  the  steam-engine,  by  means  of  a  revolving  shaft 
ntroduced  into  the  room,  it  was  ruled(^),  in  an  action  for  double  va- 
ne against  the  tenant  for  holding  over  after  the  expiration  of  notice  to 
|uit,  that  the  value  of  the  power  supplied  could  not  be  included  in  es- 
imating  such  double  value.  A  clear  case  of  contumacy(^)  must  be 
stablished  against  a  tenant  in  order  to  subject  him  to  the  penalty  of 
lie  Act,  as  the  holding  over  cannot  be  considered  wilful,  if  the  land- 
ord's  demand  be  resisted  upon  a  bond  fide  assertion  of  title. 

This  Statute  does  not  extend  to  weekly  or  monthly  holdings,  so 
IS  to  render(r)  occupiers  for  such  periods  liable  to  double  value  for 
>¥erholding :  though  a  tenant  for  half  a  year,  or  for  a  smaller  portion 
3f  ayear,  may,  for  some  purposes,  be  considered  and  denominated  a 
tenant  for  years,  yet  a  tenant(«)  for  a  less  period  than  a  year  cannot  be 
Acluded  in  the  description  of  a  tenant  for  years,  so  as  to  render  him 
iable  to  double  the  yearly  value  for  overholding  demised  premises. 

14.  By  the  Irish  Statute(^)  25  Geo.  II.  c.  13,  it  is  enacted,  that 
where  the  sum  to  be  demanded  as  double  the  yearly  value  of  any  lands, 
tenements  or  hereditaments,  held  over  or  detained,  shall  not  exceed  the 
mm  of  £20,  it  shall  be  lawful  for  the  landlord  or  landlords,  his  or  their 
leirs,  executors,  administrators  or  assigns,  or  for  such  person  or  persons 
4>  whom  the  immediate  reversion  of  the  premises  expectant  on  the  de- 
ermination  of  such  lease  shall  respectively  belong,  to  recover  such 
*om  by  civil  bill  to  be  exhibited  against  such  tenant  or  tenants,  or  other 
^Tson  or  persons,  before  the  justices  of  assize  at  the  respective  assizes 
o  be  held  for  the  county,  wherein  the  lands  so  held  over  or  detained 
lo  respectively  liey  or  before  the  justices  of  the  quarter-sessions  to  be 
leld  for  the  county  of  Dublin,  or  for  the  county  of  the  city  of  Dublin, 
n  case  the  lands  lie  in  either  of  such  counties,  and  with  like  execution 
uid  remedy  by  appeal,  as  in  other  cases  of  civil  bill. 

The  jurisdiction  of  the  judges  of  assize  was  transferred(t<)  by  the 

36  Geo.  III.  c.  25,  to  the  assistant-barristers,  with  the  exception(i;) 

of  any  action  for  recovery  of  a  penalty  given  by  Statute,  which  the 

judges  of  assize  were  empowered  to  determine  by  civil  bill.     The  Sta- 

tQte(tC7)  6  &  7  Will.  IV.  c.  75,  extends  the  jurisdiction  of  assistant-bar- 

(/))  Robinson  v.  Learujd»  7  Mees.  &  C.  508  ;  4  Scott,  301,  S.  C. 

W.  48.  (5)  Sullivan  v.  Bishop,  2  Carr.  &  P. 

{q)  Wright  r.  Smith,  5  Espin.  N.  P.  359. 

C.  208;  Hirst  v.  Horn,  6  Mees.  &  W.  (0  25  Geo.  II.  c.  13,  s.  1,  Irish. 

393.  (u)  36  Geo.  III.  c.  25,  s.  6,  Irish. 

(r)  Lloyd  r.  Rosbee,  2  Campb.  N.  P.  {v)  36  Geo.  HI.  c.  25,  s.  14.  Irish. 

C.  463 ;  Wilkinson  v.  Hall,  3  Bing.  N.  («»)  6  &  7  WiU.  IV.  c.  75,  s.  1,  Irish. 
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risters  to  all  cases  for  the  recovery  of  any  penalty  not  exceeding  £20, 
imposed  or  to  be  imposed  by  any  Act  of  Parliament :  under  this  clause 
it  has  been  decided(a;),  that  assistant-barristers  have  concurrent  juris- 
diction with  the  judges  of  assize  to  hear  and  determine  actions  by  civil 
bill  for  double  value,  where  the  sum  demanded  does  not  ezceed(y)  £20. 

15.  In  an  action  of  debt  for  rent  reserved  by  lease,  when  founded 
on  privity  of  contract,  the  venue  is  transitory,  and  may  be  laid  in  anjr 
county  at  the  election  of  the  plaintiff,  but  an  action  of  debt  depending 
on  privity  of  estate  is  local,  and  can  only  be  brought  in  the  county 
where  the  lands  are  situated :  the  venue  is  transitory  in  an  action  of 
debt  for  rent(z)  by  the  lessor,  or  by  his  heir  or  personal  representar 
tives  against  the  lessee,  or  against  any  person  deriving  from  the  lessee 
in  a  representative  character,  but  where  the  action  is  brought  by  lessor 
against  an  assignee  of  the  lessee,  or  by  an  assignee  of  the  reversion 
ag^nst  the  lessee  or  his  assignee,  the  venue  must  be  laid  in  the  proper 
county,  the  action  being  in  such  cases  founded  on  privity  of  estate. 

An  action  of  debt  by  the  lessor  against  the  executors  of  lessee  for 
arrears  of  rent,  which  accrued  due  in  the  testator's  life-time,  is  transi- 
tory, or  an  action  in  the  detinet  against  the  executors  of  lessee,  for  rent 
which  became  due  in  their  own  time,  but  an  act]on(a)  in  the  debet  d 
detinet  against  executors  for  rent  which  accrued  during  their  own  o^ 
cupation  must  be  brought  in  the  proper  county  where  the  lands  lie) 
because  the  executors  are  charged  as  assignees  of  the  tenant's  interest 
in  respect  of  privity  of  estate,  and  not  in  their  representative  capacity. 
If,  however,  a  local  action  be  brought  and  tried  in  a  wrong  county,  the 
defect(£)  is  aided  after  verdict  by  the  Irish  Statute(c),  17  &  18  Car.  1I« 
c.  12,  and  advantage  can  only  be  taken  of  the  wrong  venue  by  demur- 
rer. An  action  of  debt  founded  on  privity  of  contract(rf ),  may  b® 
brought  in  Ireland  for  rent  of  lands  situate  in  England  or  in  JamtucSi 
but  an  action  depending  on  the  privity  of  estate(«)  can  only  be  maio* 
tained  in  the  country  where  the  lands  lie.      An  action  of  debt  undet 


(x)  Watt  V,  Corr,  Longf.  Civil  Bills, 
23. 

(y)  The  authority  of  the  assistant-bar- 
rister extends  to  £20,  present  currency, 
while  the  judges  of  assize  are  restricted 
to  £20  of  the  late  currency. 

{z)  Thursby  v.  Plant,  1  Saund.  241, 
C. ;  Patterson  v,  Scott,  2  Stra.  776 ; 
Bulwer's  case,  7  Rep.  1,  A. 

(a)  Cormel  v.  Lisset,  2  Lev.  80; 
Thursby  r.  Plant,  1  Saund.  241,  C.  note 


T. ;  Bull.  N.  P.  177. 

(h)  Mayor,  &c.  of  London  r.  Cole, 
T.  R.  583-088 ;   Bailiffs,  &c.  of  Uid 
field  V.  Slater,  Willes,  431. 

(c)  17  &  18  Car.  II.  c.  12,  Irish  ;  "■ 
&  17  Car.  II.  c.  8,  English. 

(flO  Wey  V,  Yally,  6   Mod.   194; 
Salk.  651 ;  Cases  temp.  Holt,  705,  S.^ 

(jb)  Barker  v,  Damer,  3  Mod.  33^ 
Carth.  182;  1  Salk.  80;  1  Show.  19E 
Thrale  v.  Cornwall,  1  Wils.  165. 
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Statiite(/),  10  Car.  I.  Sess.  2»  c.  5,  brought  by  an  executor 
istrator  of  a  tenant  in  fee  simple,  or  for  live8(^)9  is  local, 
in  established  rule  of  pleading  requires  that  any  deed  consti- 
i  foundation  of  the  action  should  be  set  out  in  the  declaration, 
bt  for  rent  the  statement  of  the  lease  is  only  matter  of  induce^ 

and  the  enjoyment  of  the  premises  forms  the  subject  of  com- 
id  therefore  it  is  sufficient  to  allege  generally  in  declaring  in 
rent,  that  the  lessor  demised  the  premises  for  a  certain  term, 
'  either  of  a  holding(t)  by  indenture  or  under  a  parol  demise, 
in  the  action,  unless  the  demised  premises  consist  of  tithes(7) 
incorporeal  hereditaments  \vhich  can  only  pass  by  deed, 
^very  deed  or  other  contract  should  be  stated  in  pleading  ac- 

0  its  l^al  operation  and  effect,  and  it  was  obseryed(A)  by 
I.  J.,  that  a  sufficient  declaration  might  be  framed  without 
jord  contained  in  the  deed,  except  the  sum  and  the  names  of 
» :  PoUexfen,  C.  J.,  held  that  in  an  avowry  making  title  to 
defendant  was  bound  to  plead  a  deed  according(/)  to  its  legal 
nd  when  the  words  **  give,  grant,  release  and  confirm,"  were 

1  in  a  conveyance,  that  the  party  pleading  ought  to  rely  only 
3  of  them ;  and  Holt,  C.  J.,  is  reported  to  have  said,  in  the 
iy  on  a  writ  of  error(i72),  that  if  tenant  for  life  grant  his  estate 

reversion,  and  it  be  pleaded  as  a  grant,  it  will  be  ill  pleading, 
ght  to  be  pleaded  as  a  surrender  according  to  its  legal  opera- 
I  to  plead  the  deed  generally,  and  leave  its  construction  to  the 
as  to  induce  uncertainty,  because  every  person  then  would 
deed  to  the  Court,  and  allow  the  judges  to  make  the  best  of 
the  party  ought  to  shew  his  title  with  certainty,  and  make  his 
n  what  manner  he  had  taken  his  estate,  or  supposed  the  deed 
e. 

true  rule  on  this  subject  recognized(n)  by  Treby,  C.  J.,  is 
deed  must  be  stated  either  tit  hcBC  verba^  or  according  to  its 


liar.  I.  Sess.  2,  c.  5,  Irish ;  32 

.  c.  d7>  EDglish. 

ler's  N.  P.  177. 

rreo  v.  Consett,  2  Ld.  Raym. 

VIod.   107-323-382;    2    Stra. 

f  V.  Parish,  I  New  Rep.  104- 

Iham  V.   Marlowe,  4   Doug. 

t,  314,  N. 

•pa  V.  Mayo,  1  Saund.  276,  D. 

I  Chitt.  PI.  430,  note  B. 

m  &  Ch.  of  Windsor  v.  Gover, 

296,  n.  2. 

ugh  V.  Bussell,  1  Marsh.  217; 


2  Taunt  707,  S.  C. 

(/)  Baker  o.  Lade,  3  Lev.  291 ;  4 
Mod.  149;  Carth.  253;  Comb.  199; 
Lade  v.  Baker,  2  Ventr.  149-260; 
Wickes  V,  Gordon,  1  Chitty's  Rep.  67> 
by  Holroyd,  J. 

(m)  Baker  v.  Lane,  Skinn.  315 ;  Ches- 
ter V.  Wilian,  2  Saund.  97,  B.  note  2 ; 
Thursby  v.  Plant,  1  Saund.  235,  B. 
note  9. 

(n)  Challoner  v,  Davies,  1  Ld.  Raym. 
400u404 ;  1  Lutw.  569,  S.  C. ;  Fox's 
case,  8  Rep.  93,  B. 
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substance  and  eiFect,  and  that  a  party  having  taken  upon  himself  to 
state  in  his  declaration  a  deed  according  to  its  supposed  operatioo, 
where  it  could  not  have  any  such  operation,  and  was  not  set  out  upon 
oyer,  the  pleading  could  not  be  supported.     A  declaration  setting  out 
an  agreement(o)  containing  express  words  of  demise,  and  stipulating 
for  a  future  lease,  need  not  allege  whether  the  instrument  is  to  be 
deemed  a  lease,  or  an  executory  agreement,  and  a  y&c  simik{p)  of  a 
deed,  however  incorrect  and  illiterate  it  may  be,  when  introduced  into 
a  declaration,  will  be  read  by  the  Court,  so  as  to  give  it  a  rational  inteN 
pretation.     If  a  party  wishes  the  Court  to  construe  a  deed  for  him,  he 
should(9)  set  it  out  in  Jubc  verba^  or  at  least  so  much  of  it  as  he  means 
to  rely  on  ;  but  where  a  plea  purports  to  state  a  deed  according  to  its 
legal  operation,  the  Court  cannot  give  it  a  different  edect :  when  title 
is  essential  to  the  action,  as  in  replevin,  it  is  incumbent  on  a  party  who 
takes  upon  himself(r)  to  set  out  his  title,  to  state  it  correctly,  and  he 
is  not  to  call  on  the  Court  to  make  out  title  for  him,  and  accordingly  it 
will  be  found,  that  all  the  cases  in  which  the  rule  of  pleading  a  con- 
veyance according  to  its  legal  operation  has  been  applied,  are  cases  in 
which  the  conveyance  was  set  forth  for  the  purpose  of  shewing  title, 
but  in  an  action  of  covenant,  it  is  immaterial  under  what  conreyance 
the  plaintiff  holds,  as  it  is  only  set  out  to  shew  the  covenant,  and  not 
for  the  purpose  of  making  title  to  the  lands. 

18.  If  a  party  i^laim,  or  justify  under  a  deed  alleged  in  pleading, 
profert  of  it  must  be  made,  and  a  copy  of  the  instrument  must  be  fuN 
nished  to  the  adverse  party,  if  required,  before  any  plea  can  be  en- 
forced ;  or  an  excuse  for  the  omission  oi profert  must  be  made,  either 
by  stating  the  deed  to  have  been  lost,  or  to  be  in  the  hands  of  the  op- 
posite party(«),  but  an  excuse(^)  that  the  deed  is  in  the  possession  of  a 
third  person  is  insufficient,  without  alleging  that  such  person  refused  to 
produce  the  instrument :  it  is  unnecessary(2/)  to  make  profert  of  deeds, 

Ventr.  109 ;  Thos.  Raym.  200,  S.  C 

U)  Fisher  v.  Ford,    12  Ad.  &  ^ 
654 ;  4  P.  &  Dav.  347.  ., 

(Jt)  Hill  V.  Marsden,  6  Mees.  ««^- 
718  ;  Read  v.  Brookraan,  3  T.  R.  1^!,; 
(tt)  Estofte  r.  Vaughan,  3  Dyer,  f^' 
A. ;  Ld.  Huntingdon  r.  Mildmay,  ^^ 
Jac.  17;  Stockman  p.  Hampton,  ^^ 
Car.  441  ;  W.  Jones,  377 ;  We^^'*' 
case,  Noy,  145 ;  Reyneli  v.  Long.  C^^ 
315;  Hargr.  note  25  to  Co.  Litt.  ^^ 
Bolton  V,  The  Bishop  of  Carlisle,  2?  ^' 
Bla.  262;  Denman  v.  Ball,  9  Vloor^ 
593 ;  The  King  v,  Jones,  1  Jones's  f^tcly* 
Rep.  643. 


(o)  Price  c.  Williams,  1  Mees.  &  W. 
6-14 ;  Tyrw.  &  Gr.  197,  S.  C. 

( »)  Smith  V.  Bernard,  referred  to  in 
Chitty  on  Pleading,  vol.  i.  400,  note  K. 

(o)  Moore  v.  Ld.  Plymouth,  3  B.  & 
Aid.  66;  7  Taunt.  6141626;  1  Moore, 
346 ;  Ross  v.  Parker,  1  B.  &  Cress.  358; 
2  D.  &  Ry.  662 ;  Powell  v.  Horton,  2 
Bing.  N.  C.  676.  by  Tindal,  C.  J. 

(r)  Cleybume  v.  Piercy,  Smith  &  B. 
412-422  ;  Moore  r.  Ld.  Plymouth,  3  B. 
&  Aid.  73,  by  Holroyd ;  Price  v.  Wil- 
liams. 1  Mees.  &  W.  14 ;  Tyrw.  &  Gr. 
197 ;  Hozier  v.  Powell,  3  Irish  Law 
Rep.   395 ;    Monnington  v,  William,    1 
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Tect  under  the  Statute  of  Uses,  because  before  the  Statute  the 

supposed  to  be  in  the  hands  of  the  grantee  to  uses,  and  the 

pleading  has  not  been  altered  by  the  Statute  ;  but  this  prin- 

applies(t;)  where  a  grantee  to  uses  is  interposed,  as  if  lands  be 

A.  B.  to  the  use  of  J.  S.  for  life,  although  the  use  be  exe- 

le  tenant  for  life,  yetprqfert  of  the  conveyance  is  notrequired; 

declaration  of  debt  for  rent  reserved  by  deeds  of  lease  and 

>assing  an  estate  of  freehold,  if  the  relea8e(i£;)  be  stated, 

U  be  necessary,  as  such  a  conveyance  derives  its  effect  from 

on  law,  and  not  by  force  of  the  Statute  of  Uses :  a  party  not 

>  possession  of  a  deed(a;),  need  not  imkeprqfert  of  the  instru- 

1  upon  this  ground,  a  surety  may  plead  a  release(y)  to  his 

without  offering  by  his  plea  to  produce  the  deed. 

a  freehold  lease,  containing  the  usual  recital  of  a  lease  for  a 

leclared  on  as  a  bargain  and  sale  accompanying  the  deed  of 

is  wholly  unnecessary  either  to  make  projert  of,  or  produce 

al  any  such  bargain  and  sale,  as  by  the  Irish  Statute(z),  9 

c.  5,  the  recital  of  a  lease  for  a  year  in  the  deed  of  release,  is 

and  sufficient  evidence  of  such  lease,  and  by  the  Irish  Sta- 

Geo.  III.  c.  3,  in  all  cases  of  pleading  deeds  of  lease  and 

hen   it  may  be  necessary  to  allege  the  bringing  such  deeds 

t,  it  is  made  sufficient  to  allege  the  bringing  into  Court  the 

lease,  and  the  recital  of  such  lease  for  a  year  in  the  release, 

id  as  effectual  as  its  production.     By  the  Statute,  4  &  5  Vict. 

release(A)  of  a  freehold  estate,  executed  after  the  1 5  th  of  May, 

1  expressed  to  be  made  in  pursuance  of  the  Act,  is  rendered 

al,  as  if  the  parties  had  executed  a  deed  of  bargain  and  sale,  for 

ect  to  the  conveyance.     By  these  Acts  a  party  is  enabled  to 

ase  for  a  year  in  any  manner  not  inconsistent  with  its  recital 

ease,  and  profert  is  altogether  dispensed  with.     If  a  convey- 

elease  be  informally(c)  prepared,  omitting  any  recital  of  a 

ind  sale,  or  any  reference  to  the  late  Act  on  the  subject,  it 

eoessary  to  state  the  instrument  in  pleading  according  to  its 

ration,  and  either  to  rely  on  it  as  a  lease  at  common  law,  with 


b  V,  Peace,  6  Mees.  &  W.  (y)  Bain  v.  Cooper,  1  Dowl.  Pra.  Ca. 

11,  N.  S. 
land  V.  Healey,  Ale.  &  Nap.  {z)  9  Geo.  II.  c.  5,  8.  6,  Irish;  Jenkin 

in  o.  Peace,  6  Mees.  &  W.      v.  Peace,  6  Mees.  &  W.  722. 

(a)  1  Geo.  III.  c.  3,  Irish. 
I^eld  V.  Thomas,  9  Ad.  &  (6)  4  &  5  Vict.  c.  21,  Eng.  k  Irish. 

\  P.  &  Dav.  287,  S.  C.  (c)  Ante,  Book  IL  c.  1,  j^.  20,  p.  196. 

[I.  N 
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livery  of  seisin,  or  where  circnmstances  warrant  the  construe 
state  it  as  a  grant  of  the  reversion,  or  as  an  enlargement  c 
previously  existing  in  the  releasee. 

20.  Where  profert  is  made  of  a  deed,  the  adverse  par 
notice  before  he  has  pleaded,  demand  oyer^  and  such  requi 
be  complied  with(6)  by  furnishing  an  exact  transcript  of 
ment :  it  is  in  the  discretion  of  the  party  who  obtains  oytr^ 
shall  set  out  the  deed  in  his  plea,  but  if  he  omit(y)  doing  S( 
tiflf  may  insert  it  in  his  replication,  and  if  the  instrument  of 
is  granted  be  set  forth  in  the  pleadings,  it  will  be  considered 
record :  if  the  defendant,  after  getting  oyer  of  a  deed,  se 
plea(^)  only  part  of  the  instrument,  or  mis-recite  it,  the  p 
sign  judgement  as  for  want  of  a  plea,  or  the  plea  may  be  se 
a  party  state  in  his  declaration  the  legal  effect  of  a  deed, 
oyer  its  meaning  appears  different  from  the  meaning  attribi 
the  declaration,  in  order  to  take  advantage  of  the  variance 
dant  should  plead(A)  non  estfictum  without  setting  out 
ment:  if  the  deed  does  not  support  the  breach,  the  defen 
set  it  out  and  demur,  but  if  the  deed  be  set  out  on  oyer^  \ 
factum  be  pleaded,  the  only  question  on  the  trial  of  that  is 
whether  the  deed,  the  tenor  of  which  is  stated,  was  exec 
defendant  or  not,  because  the  instrument,  when  set  out 
in  fact  the  statement(t),  of  the  plaintiff,  and  forms  part  of 
tion :  so  where  the  defendant  pleads  a  deed,  and  the  pla 
oyer^  and,  without  setting  out  the  instrument,  pleads  ^'  non  i 
and,  serves  notice  of  trial,  the  defendant  may  rejoin,  pra} 
the  deed  may  be  enrolled,  as  a  party  who  gives  oyer  has  a  ri 
the  deed  set  out  in  some  part  of  the  record  :  an  endorseme 
a  deed  before  its  execution,  forms  part(A)  of  the  instrument 
to  be  set  out  on  oyer^  but  an  endorsement  made  on  a  deed 
ecution(/),  need  not  be  set  out,  though  it  may  vary  the  effe 
strument. 


{d)  Goodtitle  e2ffm.  Edwards  v.  Bailej,  berland,  4  T.  R.  370. 

Cowp.  600;  Doe  dem.  Were  v.  Cole,  7  (A)  Snell  ».  Snell,  4  B. 

B.  &  Cress.  243;  1  M.  &  Ry.  33  ;  Coo-  by  Bayley,  Justice ;  7  D.  & 

per  v.  Hamilton,  4  Irish  Law  Rep.  225.  (t)  Paine   v.   Emery,   1 

(0  Waugh  V.  Bussell,  1  Marsh.  217;  Rose.  306;  5  Tyrw.  1097 

5  Taunt.  707.  {j)  Smith  r.  Jennings,  J 

(/}  Jevens  v.  Harridge,  I  Saund.  9,  155. 

B.  note  1 ;  The  \\'eaver8'  Co.  ».  Forrest,  (A)  Cook  v.  Remingtoi 

2  Stra.  1241;  Simmonds  v.  Parmenter,  2  Salk.  498. 

1  Wils.  97.  (0  Smith    r.  Goldswo; 

ig)  Wallace  r.  The  Duchess  of  Cum-  Pr.  Ca.  288,  N.  S. 
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^^Anignee  must  shew  thai  Lessor 
had  a  Reversion, 

22.  Deekaration  by  Assignee  must  trace 
his  oum  Estate, 

21 etoes  not  lie  by  Chief-Land- 
lord against  Undertenant, 

24.  Debt  lies  against  Assignee  of  Les- 
see in  PareeL 

^  Plea  0/ nil  debet. 

26.  Riens  in  arrere. 

V.  Nfl  baboit. 

2&  Assignment  by  Lessee,  and  Accep- 
tance of  Assignee  as  Tenant, 

^.Pka  of  Infancy. 

ACTION  OF  COVENANT. 

30.  Statement  of  Breach. 

31. must  not  be  more  extensive 

than  the  Covenant, 
32L ought  not  to  be  assigned  too 

generaUy, 


33.  Statement  of  Breach  ought  not  to 

be  narrowed  by  adding  afprma- 
live  Words. 

34.  Assignment  of  Breach  on  Disjunc- 

tive Covenant. 

35.  Covenantees  who  can  sue  jointly 

are  bound  to  do  so. 

36.  Non  est  factum. 

37.  Payment, 

38.  Covenant  cannot  be  discharged  by 

ParoL 

39.  Accord    and   Satisfaction,    when 

valid, 

40.  Accord  must  be  executed  before  Ac- 

tion brought, 

41 .  Satisfaction  must  be  adequate^  and 

Accord  certain, 

42.  Eviction, 

43.  Determination  of  Lessor's  Estate, 

44.  Set-off, 

45.  Other  Pleas  in  Covenant. 


21.  It  is  unnecessary  that  a  lessor  should  set  out(a)  his  title  in  an 

icdon  of  debt,  or  covenant,  because  the  lease  operates  as  an  estoppel 

^  the  lessee,  and  those  deriving  from  him  :  but  where  a  plaintiff  sues 

tt  assignee  of  the  reversion,  or  as  heir,  or  executor,  the  declaration 

nost  shew  that  the  lessor  had  such  a  reversion,  which  afterwards  vested 

u  tbe  plaintiff,  as  would  enable  him  to  maintain  the  action  for  recovery 

tftbedebtor  damages  claimed:  it  is  not  requisite,  however,  to  set 

&rth  the  commencement  of  the  lessor's  estate,  because  the  title  is  only 

alleged  by  way  of  inducement.  A  declaration  by  an  assignee  of  the  re- 

rersion  may  state  that  the  lessor,  at  the  time  of  making  the  demise, 

was  seised  in  bis  demesne  as  of  freehold  for  a  term  of  three  lives,  whereof 

me  is  still  in  being ;  or  where  the  landlord  has  a  lease  of  lives  with 

ovenant  for  renewal  for  ever,  and  all  the  cestuique  vies{b)  who  were  in 

eio^  at  the  time  of  making  the  underlease  have  died,  but  the  land- 

»rd's  interest  has  been  kept  subsisting  by  successive  renewals,  it  will 

>  sufficient  to  allege  in  the  declaration  that  the  lessor,  at  the  time  of 


(a)  Gold   V.   Barnsly,    Carter,    30 ;         (b)  Dignum  v.  Palmer,  2  Fox  k  Sm. 
leberry  v.  Walby,  1  Stra.  230;  Scillj     318. 
Dally,  2  Salk.  562. 
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making  the  demise,  was  seised  in  his  demesne  as  of  freehold,  to  him  an 
his  heirs,  by  virtue  of  a  lease  for  three  lives,  and  which  lea8e(c)  is  sti 
subsisting :  or  that  the  lessor  was  possessed  of  the  demised  premis< 
for  the  residue  of  a  term  for  years,  whereof  twenty  years(J)  and  upwan 
were  then  to  come  and  unexpired,  and  which  is  still  subsisting.  By 
declaration  in  covenant,  it  was  alleged  that  the  lessor,  being  possessc 
of  certain  premises  for  the  remainder  of  a  term  of  twenty-two  year 
commencing  from  the  25th  of  December,  1797,  by  indenture  made,  &« 
demised  to  the  defendant,  &c.  and  that  the  lessor  afterwards  granted  a 
his  estate  in  the  demised  premises  to  the  plaintiff  for  the  residue  of  tl 
term  of  twenty-two  years :  the  defendant  pleaded  that  the  lessor  was  no 
at  the  time  of  making  the  demise,  possessed  for  the  residue  of  the  ten 
of  twenty-two  years ;  and  upon  demurrer(e),  the  plea  was  held  sufficien 
and  the  Court  ruled,  if  the  case  had  proceeded  to  trial,  and  the  jury  ha 
found  that  the  lessor  was  possessed  of  the  premises  for  a  shorter  tern 
that  the  verdict  should  have  been  entered  on  such  finding  in  the  plaintiff 
favour,  provided  it  appeared  that  a  reversion  was  vested  in  the  plainti 
enabling  him  to  support  the  action.  It  is  admitted  that  the  precu 
term  which  the  plaintiff  had  in  the  lands  at  the  time  of  the  demise  is  n^ 
an  essential  fact ;  and  it  would  seem  to  follow  that  a  plea(/),  denyic 
the  existence  of  such  precise  term,  was  no  answer  to  the  dedaratio: 
and  could  not  be  supported  on  demurrer. 

Where  a  lessor  had  only  an  equitable  interest  for  a  term  of  yean 
under  a  covenant  for  renewal,  at  the  time  of  making  the  demise,  a  (fo 
claration  in  debt  or  covenant  may  allege,  that  before  making  the  under- 
lease the  chief-landlord  demised  the  premises  to  J.  S.(y),  his  executors 
and  assigns,  to  hold  for  one  year  thence  next  ensuing,  and  so  from  year 
to  year,  so  long  as  both  parties  should  please,  by  virtue  whereof  J.  S. 
entered  and  became  possessed,  and  being  so  possessed,  demised  to  the 
defendant  for  twenty-one  years,  &c.  A  demise  in  this  form  does  not 
determine  upon  the  death  of  the  intermediate  landlord,  J.  S.,  and  it  is 
not  essential  that,  at  the  time  of  making  the  underlease,  he  should  have 
a  title  co-extensive  with,  or  exceeding  the  quantity  of  the  interest  de 
mised,  provided  such  interest  has  in  fact  continued.     It  was  obserre^ 


(c)  5  Geo.  II.  c.  4,  s.  4,  Irish  ;  4  Geo.  Lennon  v.  Palmer,  5  Irish  Law  Rq».  10 
II.  c.  18,  8.  6,  English.  (/)  Warhurton  v.  Ivie,  I  Jones's  £^^ 

(d)  2  Chitty'fl  Plead.  564,  note  C. ;  Rep.  329,  hy  Joy.  Ch.  B. 

Ck)in.  Dig.  Pleader,  C.  43;  Cudlip  v.  (g)  Mackay   v.  Mackreth,  4  DoC 

Rundle,  Garth.  202.  213;    2  Chitty's   Rep.  461;  Parker 

(e)  Carvick  v.  Blafi;rave,   1  Br.  k  B.  Harris,  Skinn.  307;   Peirse  v.  Sharr, 
537  ;  4  Moore,  303 ;  but  see  Warhurton  M.  &  Ry.  418. 

r.  Ivie,  1  Joness  Ezch.  Rep.  329-331  ; 
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bj  BuUer,  J.,  that  the  pleading  in  the  preceding  case  would  have  been 
more  accarate,  by  stating  that  J.  S.,  the  intermediate  lessor,  bad  a 
long  term  for  years  then  and  yet  to  come,  which  would  have  been  esta- 
Uisiied  in  evidence  by  the  demise  set  forth,  because  a  lease  from  year 
to  year,  which  continues  for  ten  years,  may  be  stated  in  pleading  as  a 
lease  for  ten  years. 

22.  In  an  action  of  debt,  or  of  covenant,  by  an  assignee  of  the  les- 
lor^s  estate  in  the  reversion,  or  by  an  assignee  of  the  lessee's  interest  in 
fanised  premises,  the  declaration(A)  must  state  specifically  all  the  inter- 
ftediate  assignments,  until  the  property  be  traced  to  the  plaintiff;  and  a 
joeral  allegation  that  all  the  estate,  either  of  the  lessor  or  of  the  les- 
see, came  to  the  plaintiff  by  assignment,  cannot  be  sustained  :  but 
where  an  action  is  brought  against  the  assignee  of  a  term,  such  general 
form  of  pleading  is  allowed,  and  an  averment(t)  that  **  all  the  estate  of 
the  lessee  in  the  demised  premises  came  to  the  defendant  by  assignment 
thereof,*'  will  be  sufficient,  because  the  plaintiff  is  presumed  to  be  un- 
aoquainted  with  the  particulars  of  his  adversary's  title.     However,  it  is 
not  sufficient  merely  to  allege  in  the  declaration  that  the  demised  pre- 
mises came  to  the  defendant  by  assignment ;  but  it  must  be  shewn  that 
the  defendant  is  assignee  of  the  lessee's  estate(y),  for,  otherwise,  the 
defendant  might  be  assignee  of  another  estate  in  the  premises,  and  not 
of  the  interest(A)  in  respect  of  which  the  rent  is  claimed.  If  an  heir(Z), 
or  esecutor(iii),  enter  into  possession,  or  into  receipt  of  the  rents  of  de- 
fused premises,  they  may  be  sued  in  the  character  of  assignees  for  rent 
which  became  due  after  they  entered. 

23.  An  action  of  debt  or  covenant  does  not  lie  at  the  suit  of  a  chief 
landlord  against  an  andertenant(n),  because  an  undertenant  does  not 
Kepresent  the  entire  interest  under  the  original  lease.  The  Earl  of 
Deil>y  demised  for  three  lives  to  Thomas  Taylor,  who,  by  indenture, 
demised,  granted,  bargained,  sold  and  assigned  all  his  estate  and  inte- 
Kttt  in  the  demised  premises  to  James  Twist,  his  executors,  &c.  for  the 
term  of  ninety-nine  years,  provided  the  cestuique  vies(p)  named  in  the 
original  lease,  or  either  of  them,  should  so  long  live  :  Lord  Derby  de- 
daied  against  Twist,  as  assignee  of  the  original  lease,  for  breach  of 


W  Deaa  and  Chi^»ter  of  Brbtol  o. 
0«yK,  1  Saimd.  112,  A.  note  1 ;  Pitt  v. 
u«il,8LeT.  19. 

(t)  Cotet  V.  Wade,  1  Lev.  190 ;  Pitt 
*•  BoMel,  3  Lev.  19. 

0)  Hnekle  v.  Wye,  Garth.  255. 
J«)  Merceron  v,  Dowson,  5  B.  &  Cr. 
*7»-488,  by  Bayloy.  J. ;  8  D.  &  Ry.  264. 

(0  I>eriiley  v.  CuaUnce,  4  T.  R.  76. 


(m)  Buckley  v.  Pirk,  1  Salk.  817; 
Tilney  v.  Norris,  Garth.  519;  1  Salk. 
309 ;  1  Ld.  Raym.  553,  S.  G. 

(ft)  Holford  V.  Hatch,  1  Doug.  183; 
Palmer  v,  Edwards,  1  Doug.  187»  in  the 
note. 

(p)  The  Earl  of  Derby  v,  Taylor,  1 
East,  502 ;  but  see  the  Irish  Sublettuiff 
Act,  2  Will.  IV.  c.  17,  8.  8. 
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covenant,  and  upon  a  plea  denying  the  assignment,  it  was  decic 
the  whole  estate  of  the  lessee  did  not  pass  to  Twist,  and  that  th 
could  not  be  supported. 

24.  An  action,  either  of  debt  or  of  covenant,  lies  against  a 
nee  of  the  whole  of  the  lessee's  interest  in  parcel  of  the  demised 
ses,  for  a  proportion  of  the  reserved  rent.  A  lessee  having  ass 
moiety  of  the  land  for  his  whole  term,  it  was  ruled(p)  that  thef 
of  the  entire  interest  in  a  moiety  of  the  premises,  had  8uffici< 
vity  of  estate  to  warrant  his  being  charged  by  the  lessor  in  de 
moiety  of  the  rent.  So  an  assignee  of  the  lessee's  estate  in  p 
demised  premises,  is  chargeable  in  an  action  of  covenant(9) 
keeping  his  part  in  repair.  Where  a  lessee  subdivides  his  enti 
rest(r)  amongst  several  persons,  either  as  tenants  in  common,  i 
veralty,  the  lessor  may  bring  debt  for  rent  against  all  the 
amongst  wliom  the  whole  interest  is  subdivided,  as  the  sevei 
the  lessee's  estate  shall  not  occasion  any  severance  of  the 
action ;  but  if  an  action  of  covenant  be  brought  against  one  of 
nants  in  common  singly,  charging  him  exclusively  as  assigne 
whole  of  the  lessee's  interest  in  the  premises,  in  order  to  protect 
from  liability  to  the  whole  demand,  he  must(«),  by  his  plea,  a 
assignment  of  part,  and  must  confine  his  defence  to  the  rei 
shares;  and  it  seems  doubtful  whether  such  defence  should 
pleaded  in  abatement,  as  each  tenant  in  common  has  a  partial 
in  the  whole  property. 

An  action  either  of  debt  or  covenant  for  rent,  lies  against  tl 
nee  of  the  whole  of  the  lessee's  estate  in  demised  premises,  after 
of  parcel(^)  by  title  paramount ;  and  upon  a  declaration  for  th 
rent,  the  assignee  must  plead,  as  to  part  of  the  rent,  his  evicti 
parcel  of  the  land,  when  the  rent  will  be  apportioned.  How 
debt  or  covenant  for  rent,  against  a  party,  as  assignee  of  the 
estate  in  the  whole  of  the  demised  premises,  if  it  be  shewn,  up< 
verse(tt)  of  the  assignment,  that  the  defendant  is,  in  fact,  only; 


(p)  Gamon  v,  Vernon,  2  Lev.  231 ; 
Thos.  Jones,  104;  Wollaston  v.  Hake- 
will,  3  Scott's  N.  R.551 ;  3  Mann.  &  Gr. 
297,  S.  C. 

(q)  Congham  ».  King,  Cro.  Car.  222 ; 
Conan  v.  Kemise,  W.  Jones,  245. 

(r)  Bailiflb  of  Ipswich  v,  Martin,  3 
Bulstr.  21 1 ;  Cro.  Jac.  41 1 ;  I  Ro.  Rep. 
404;  but  see  I  Ro.  Abr.  235,  Appor- 
tionment, pi.  17;  Wald^on  v.  Vicars, 
Palmer,  283. 


(«)  Merceron  v.  Dowson,  5 
479 ;  8  D.  &  Ry.  264 ;  but  see 
Spitty,  1  Bing.  N.  C.  756 ;   1  Sc 

(0  Stevenson    v.  Lambard, 
575. 

(tt)  Hare    v.  Cator,  2    Coi 
Curtis  V.  Spitty,  1  Bing.  N.  C 
Scott,  737,  S.  C. ;  and  see  Noel 
4  Legal   Examiner,    141,  for 
1834,  with  the  observations  of  A^ 
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of  part,  the  plaintiff  will  be  nonsuited,  because,  by  an  assigpiment  of 
part,  00  privity  of  estate  can  exist  in  respect  of  the  whole  land,  and, 
therefore,  such  partial  assignee  should  only  be  charged  according  to  the 
truth  of  the  case.     One  Warburton  being  possessed  of  land  for  the  re- 
sidae  unexpired  of  a  long  term  of  years,  by  indenture(t;)  assigned  all 
lis  term  in  the  premises  to  G.  Keogh  and  T.  Keogh,  reserving  a 
jearly  rent,  which  the  Keoghs  covenanted  to  pay  :   in  an  action  for 
breach  of  covenant,  brought  by  the  administratrix  of  Warburton  against 
George  Ivie  and  William  Hughes,  for  nonpayment  of  rent,  as  assignees 
of  all  the  estate  and  interest  of  the  lessees  in  the  premises,  the  defen- 
dant, George  Ivie,  pleaded  in  bar  of  the  action,  that  before  any  part  of 
tie  rent  claimed  became  due,  William  Hughes,  by  indenture,  assigned 
all  his  undivided  moiety  of  the  lands  to  Henry  Ivie,  for  the  residue  un- 
expired of  the  term  :   and  a  demurrer  to  this  plea  was  overruled,  upon 
the  ground  that,  by  accepting  the  assignment,  the  defendants  jointly 
contracted  to  pay  each  gale  of  rent  according  as  it  fell  due,  and  one  of 
diem  having  assigned  over,  was  no  longer  liable.  In  an  action  for  breach 
of  covenant  against  two  defendants,  as  assignees  of  the  estate  of  the  les- 
see, for  nonpayment  of  rent(u;),  one  of  the  defendants  pleaded  in  abate- 
ment the  non-joinder  of  another  person,  who  was  a  joint-assignee  of  the 
term,  and  averred  that  the  breaches  of  covenant  were  committed  by  the 
defendants,  jointly  with  such  third  person :   a  demurrer  to  this  plea 
Was  allowed,  because  the  defendant,  being  a  joint-tenant,  was  cognizant 
of,  and  ought  to  set  out  the  assignment  specially ;  and  in  this  respect 
tlie  case  was  distinguished  from  Hare  v,  Cator(a7),  where  the  defendant 
Was  only  assignee  of  parcel. 

25.  Nil  debet  is  the  general  issue  in  debt  for  rent,  and  is  a  good 
pka,  although  the  declaration  allege  the  rent  to  be  re8erved(^)  by  in- 
denture, because  the  statement  of  the  lease  is  only  matter  of  induce- 
ment, and  the  enjoyment(z)  of  the  premises  is  the  foundation  of  the 
action :  this  plea  amounts  to  a  denial(a)  of  the  demise,  and  of  every  ma- 
terial fact  alleged  in  the  declaration,  and  enables  the  defendant  to 
bring  forward  evidence,  shewing  that  no  such  debt  is  owing  by  him  as 
is  claimed,  and  under  this  issue  the  defendant  may  prove(A)  payment 


(■)  Warlmrton  v,  Ivie,  1  Jones's  Exch.  Pope,  1  Saund.  38,  A.  note  3. 

B^  813-824.  (z)  Wadbam  v.  Marlowe,  4  Doug.  54- 

(»)  Heap  V.  Linngston,  11  Mees.  &  70;  8  East,  315,  n. 

^•B86.  (a)  It  is  said  that  this  plea  does  not  put 

(<)  Hsre  t;.  Cator,  2  Cowp.  706.  in  bsue  the  deed  of  demise ;  Comyns's 

^)  Warren  o.  Cousett,  2  Ld.  Raym.  Landlord   and  Tenant,  536;    but  see 

WW;  Dean  and  Chapter  of  Windsor  v.  Warner  v.  Theobald,  2  Cowp.  588. 

^'^^^  2  Saund.  297,  note  1 ;  Jones  v.  (6)  Gallaway  i;.  Susach,  1  Salk.  284. 
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of  the  demand  before  action  brought,  or  that  the  rent  was  lev! 
distress,  or  otherwise  satisfied,  or  that  the  lessor  evicted(c)  him, 
tained((/)  possession  of  some  part  of  the  demised  premises,  until 
the  rent  claimed  became  due.  If  the  lessor  enter  wrongfully  and 
the  tenant  from  parcel  of  the  premises,  the  entire(6)  rent  will  b^ 
pended,  and  cannot  be  apportioned,  but  if  the  lessor  or  landlord 
by  right  into  parcel,  upon  the  plea  of  nildebetf  the  rent  may  be  f 
tioned  according  to  the  rateable  value  of  the  part  of  the  lands  hi 
the  tenant,  unless  the  rent  has  been  ascertained  by  the  contract 
parties :  eviction  by  title  paramount  may  also  be  g^ven(y^  in  evi 
under  the  plea  of  nil  debet. 

26.  Riens  in  arrere  may  be  pleaded  in  debt  for  rent,  but  it 
dom  adopted,  for  its  operation  as  a  defence  is  not  so  extensive 
plea  of  nil  debet:  riens  in  arrere  is  a  bad  plea  in  an  action(^)for  I 
of  covenant,  because  it  confesses  that  the  covenant  was  broken 
tends  only  in  mitigation  of  damages,  but  the  action  of  debt  bei 
recovery  of  a  specific  sum,  if  that  be  paid  at  any  time  before  bri 
the  action,  there  can  be  no  damages  for  the  detention. 

27.  If  a  declaration  in  debt  for  rent  set  out  a  demise  by  inde 
a  plea(A)  of  **  non  dimisit^*  or  of  *^  nil  habuit*\%)^  or  that  the 
had  no  sufficient  estate  in  the  demised  premises,  cannot  be  suppc 
demurred  to,  but  where  a  declaration  merely  alleges  a  demise,  w 
Slating  it  to  have  been  made  by  indenture,  the  defendant  may  pi 
**iion  dimisity*'  or  **  nil habuit*\k)f  and  the  plaintiff,  if  warranted 
fact,  must  in  his  replication  rely  on  an  estoppel  by  indenture,  fo 
join(/)  issue  on  the  plea,  he  will  lose  the  benefit  of  the  estoppel, ; 
obliged  to  prove  title.  A  plea  of  ^'  nil  habuif\m)  cannot  be  sup 
in  assumpsit  for  use  and  occupation,  and  as  a  similar  form  of  d< 
tion  in  debt  for  use  and  occupation,  founded  on  a  bygone  considei 
has  been  sanctioned,  the  plea(n)  of  **  nilhabuit"  is  not  allowed  a 
fence  in  the  latter  action. 


(c)  Salmon  v.  Smith,  1  Samid.  204, 
notes  2  and  f. ;  Browne's  case,  1  Mod. 
1 18 ;  Drake  v.  Beare,  1  Lev.  104  ;  Bull. 
N.  P.  177. 

(d)  Toralinson  v.  Day,  2  Br.  &  Bing. 
680 ;  5  Moore,  564 ;  2  Ro.  Abr.  677 ; 
Triall.  pi.  21 ;  Chettle  v.  Pound,  1  Ld. 
Raym.  746. 

(tf)  Hodgkins  v,  Robson,  1  Ventr. 
277  ;  Pollexf.  141 ;  I  Freera.  404,  413, 
and  417. 

(/)  Salmon  v.  Smith,  1  Samid.  204, 
note  f. 

(g)  Warner  v.  Theobald,  2  Cowp. 
568. 


(h)  Taylor    i;.   Needham,    2 
278. 

(t)  Kemp  t7.  Goodal,  1  Salk. 
Ld.  Raym.  1154;  Heath  v.  Vei 
3  Lev.  146;   Parker  t;.  Mannin; 
R.  537,  in  covenant. 

{j)  Taylor    v.  Needham,    2 
280. 

(A)  Duppa  V,  Mayo,  1  Saond. 
note  1  ;  Veale  v.  Warner,  1  Saui 
A.  note  C. ;  Gill  v.  Glasse,  Yel 
Cro.  Jac.  312  ;  2  Balstr.  41. 

(0  Wilkins  V.  Wingate,  6  T. 

(m)  Lewis  v.  Willis,  1  Wila. 

(ft)  Curtis  V,  Spitty,  1  Bing. 
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28.  An  asrignment  by  lessee  prior  to  any  part  of  the  rent  claimed 
haring  become  due,  and  acceptance  of  the  assignee(o)  by  the  lessor 
If  las  tenant,  is  a  good  plea  to  an  action  of  debt  for  rent  against  the 
fint  lenee:  and  when  the  action  is  brought  against  an  assignee  of 
tlie  leasee,  a  plea  of  assignment  over,  before  any  part  of  the  rent  de- 
■anded  acemed  dae,  is  a  valid  defence,  without  alleging  any  acceptance 
bf  the  lessor.  In  an  action  of  debt  for  rent,  the  lessee  may  plead  that 
lie  was  ready  to  enter  upon  the  demised  premises,  but  was  obstructed(p) 
\j  the  plaintiff,  who  would  not  allow  him  to  do  so. 

29.  A  lease  granted  to  an  infant  for  a  term  of  years  rendering  rent, 

ii  not  absolutely  void,  but  may  be  avoided  by  him  at  any  time  during 

Uminority,  by  waiving  the  land  before  the  rent-day  arrives,  or  upon 

tkiofimt's  attuning  his  full  age  :  however,  if  the  infant  continue  in 

the  oceQpation(9)  of  premises  demised  to  him,  after  a  rent-day,  he  will 

be  liable  to  the  rent  then  due,  or  if  he  occupy  the  land,  or  acquiesce 

ii  the  lea8e(r)  after  attaining  his  full  age,  he  will  be  answerable  for  any 

man  of  rent  which  accrued  during  his  infancy,  and  he  cannot  after- 

nnb  disaffirm  the  contract  during  the  continuance  of  the  lease.     If 

the  bfimt  means  to  avoid  the  lease,  he  must  give  the  landlord  notice 

tf  Us  intention  to  do  so,  within  a  reasonable  time(«)  after  attaining  his 

ige  of  twenty-one  years.    In  debt  for  rent  on  a  lease  for  years,  the  de- 

fcodant  pleaded  infancy  at  the  time  the  lease  was  made,  and  upon  de- 

nner(^)  to  the  plea,  it  was  decided,  that  the  lease  was  only  voidable 

It  the  election  of  the  infont,  and  if  he  waived  the  land  before  the  rent- 

^7  daring  his  minority,  the  action  could  not  be  sustained ;  but  as  it 

^  not  shewn  that  the  rent  was  too  high,  and  as  the  defendant  had 

ittiined  his  full  age  before  the  rent-day,  judgement  was  g^ven  for  the 

pUntiff. 

In  the  case  of  a  lease  granted  to  an  infant,  it  is  equivocal  in  the 
<*iguial(tt)  constitution  of  the  estate,  whether  it  was  not  for  his  bene- 
ft,  and  as  a  possession  and  a  right  to  the  estate  is  conferred  on  the  in- 
fcot,  his  continuance  in  the  occupation  after  full  age,  is  an  adoption  of 


IS;  4  Moo.  Sc  So.  554. 

(#)  March  o.  Brace,  3  Bulstr.  151 ; 
Ore.  Jac  834 ;  Biarrow  v,  Tnrpin,  Cro. 
£6s.715;  Moor.  600 ;  Thnrsby  o.  Plant, 
1  Saand.  240,  and  noto  5. 

00  Hawkea  v.  Orton,  5  Ad.  &  Ell. 
J75,  bj  Littledale,  J. ;  6  Nev.  &  M.842, 
8.C. 

(a)  Bottiller  v.  Newport,  Year  Book, 
91  Hon.  VI.  fo.  31,  [d.  18,  B.,  bj  New- 


(s)  Holmes  v,  BIokrt,  8  Taunt.  85- 


(r)  tt 


ettle  V.  Elliot,  I  Ro.  Abr.  781 ; 


Enfants,  R. 

B8   V.  Biogg, 
508;  1  Moore,  466;  2  Moo.  552. 

(0  Ketler's  case,  1  Brownl.  120; 
Kettle  V.  Elliott,  1  Ro.  Abr.  781 ;  Kir- 
ton  V.  Elliott,  2  Bulstr.  69 ;  Ketaey's 
case,  Cro.  Jac.  320 ;  Evelyn  v,  Chiches- 
ter, 3  Burr.  1719. 

(tf)  Bavlis  V.  Dinelev,  3  M.  &  Selw. 
48 1 ,  by  Ld.  Ellenborouffh ;  and  see  Goode 
V.  Harrison,  5  B.  &  Aid.  154,  by  Little- 
dale,  arg®. 
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the  interest.  A  lease  for  years  of  a  dwelling-house  in  Dublin,  by  as 
signment,  came  to  Lawrence  Osbrey,  an  infant,  and  the  demised  pre 
mises  having  afterwards  been  evicted(v)  for  non-pa3rment  of  rent,  ai 
action  of  debt  was  brought  by  the  assignee  of  the  reversion,  agains 
the  infant  as  assignee  of  the  lessee,  for  half  a  year's  rent  due  prior  U 
the  eviction  :  the  defendant  by  his  guardian  pleaded,  that  at  the  tim< 
the  rent  became  due  he  was,  and  at  the  time  of  bringing  the  action  sdl 
continued  an  infant,  and  on  demurrer  to  the  plea,  the  Court  of  Exche 
quer  held,  that  the  infiemt  was  answerable  for  the  rent  during  his  enjoy, 
ment  of  the  premises. 

All  contracts  made  by  infants  from  which  they  do  not  derive  any 
apparent  benefit,  are  absolutely (u;)  void,  but  those  from  which  they 
may  receive  benefit  are  only  voidable,  and  may  be  confirmed  by  tbem 
when  they  come  of  age.  An  infant  cannot  bind  himself  by  covenant(2), 
nor  in  a  bond  with  a  penalty(y),  nor  can  he  state  an  account(z),  nor 
can  any  trading  contract(a)  be  enforced  against  him,  because  the  law 
pronounces  such  engagements  to  be  prejudicial  to  the  infant,  and  they 
are  absolutely  void.     An  infant  may  hire  a  suitable  lodging(£)  for  his 
residence,  and  is  answerable  for  the  rent  in  an  action  for  use  and  occo- 
pation,  because  the  infant  must  have  some  place  of  habitation ;  but  if 
an  infant  hire  a  shop,  or  other  place  for  the  purpose  of  carrying  on  a 
trade,  the  contract  is  absolutely  void  :  where  an  infant  hired  a  house(c) 
consisting  of  a  shop  and  a  parlour  on  the  ground  floor,  and  three  rooms 
up  stairs,  for  the  purpose  of  carrying  on  his  occupation  of  a  barber, 
Tindal,  C.  J.,  held,  that  the  infant  was  not  liable  for  the  hire  of  a 
house  used  for  the  purposes  of  his  trade,  and  if  the  occupation  was  not 
to  be  deemed  a  trade,  the  question  would  be,  whether  the  contract  on 
which  he  was  sued  was  a  contract  for  necessaries,  which  was  a  proper 
subject  for  the  consideration  of  the  jury. 

30.  In  actions  of  covenant,  the  declaration  must  allege  a  violation 
of  the  covenant  by  reason  of  some  act  having  been  done,  or  by  tbe 
omission  to  do  some  act  contrary  to  its  stipulations,  and  the  breach 


(»)  Billing  V,  Osbrey,  Ezch.  Hil. 
1829,  MSS;  see  ante,  113. 

(ip)  Lloyd  r.  Gregory,  Cro.  Car.  502; 
Keane  r.  Boycott,  2  H.  Blackst.  51 1^15. 

(x)  Farnham  v,  AtkiDS^  1  Siderf.  446 ; 
Lyly's  case,  7  Mod.  15. 

(y)  Co.  Litt.  172,  A.,  and  Hargr. 
note  33 ;  Rearsby  p.  Ciiffer,  Godb.  219; 
1  Ro.  Abr.  729 ;  Enfants  C.  pi.  7,  8 ; 
Russel  v.  Lee,  1  Lev.  86. 

(z)  Trueman  ».  Hurst,  1  T.  R.  40 ; 


Oliver  V.  Woodroffc,  4  Mees.  &  W.,by 
Parke,  Haron. 

(a)  Whittineham  v.  Hill.  Cro.  Jac- 
494 ;  1  Ro.  Abr.  729  ;  Enfants  C.  P^- 
6;  Why  wall  p.  Champion,  2  Stra.  1068; 
Warwick  r.  Bruce,  2  M.  &  Selw.  209; 
I  Taunt.  118,  S.  C.  in  error. 

(b)  Crisp  V.  Churchill,  cited  1  Bos.& 
Pull.  340. 

(c)  Lowe  V.  Griffiths,  1  Hodges,  30; 
1  Scott,  458,  S.  C. 
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igned(d)  either  affirmatively,  or  negatively,  in  the  words  of 
It,  or  in  terms  of  equivalent  import.  Where  it  is  covenanted, 
isee  shall  enjoy  without  interruption  from  the  covenantor, 
executors,  an  allegation  (e)  that  he,  or  his  heir,  or  executor 
m  the  demised  premises,  is  sufficient,  without  shewing  the 
lawful,  or  setting  out  his  title  to  enter  ;  but  it  is  requisite 
le  particular(/)  act  by  which  the  tenant  is  disturbed  in  the 
On  a  covenant  for  quiet  enjoyment  without  interruption 
isor,  or  any  person  deriving(^)  under  him,  the  declaration 
that  one  J.  S.,  a  third  person  lawfully  claiming  a  certain 
demised  premises,  by  title  derived  from  the  lessor  prior  to 
*s  lease,  entered  by  reason  of  such  claim  on  such  part  of  the 
lit  it  must  not  be  left  a  matter  of  doubt(A),  whether  the  per- 
r  might  not  have  entered  under  title  derived  from  the  lessee 
d  the  name  of  the  person  (t)  who  has  evicted  the  plaintiff 
ntioned,  as  a  general  allegation  that  the  party  deriving  un- 
e  was  evicted  will  not  be  sufficient :  where  a  lessee  cove- 
KpendXlOOin  substantial  improvements  to  the  dwelling- 
h  was  demised,  under  the  directions  of  a  surveyor  to  be 
be  lessor(y),  the  appointment  of  a  surveyor  is  a  condition 
3  the  expenditure,  and  a  declaration  cannot  be  sustained 
averment  of  such  an  appointment. 

iach  may  be  assigned  generally  in  the  words  of  the  cove- 
;  the  facts(A)  lie  more  properly  in  the  defendant's  knowledge, 
venant  that  the  party  had  lawful  authority  to  grant,  the 
be  assigned  by  alleging(/)  generally  that  he  had  not  lawful 
>  grant,  without  stating  any  eviction  or  interruption.  In  an 
venant  by  lessee  against  lessor,  that  the  lessee  should  and 
py  the  premises  during  a  certain  term  of  years,  and  alleging 
,  that  the  lessee  entered  and  was  possessed,  but  was  not  able 
)r  enjoy,  because  the  lessor  entered  upon  his  possession, 

fs  PleadiiM^,  365 ;  Wotton  (0  Fraser  v.  Skey,  2  Chitty*8  Rep. 

iDd.  180,  C.  note  10.  646. 

V.  Tomkies,   1  T.  R.  671 ;  0)  Coombe  v.  Greene,  1 1  Mees.  k 

ing,  2  Show.  425  ;  Penning  W.  480. 

Jac.  383 ;  Forte  v.  Vines,  (A)  Gale  v.  Reed,  8  East,  85,  bj  Ld. 

1.  Ellenborough. 

1  Com.  Rep.  228 ;  Fraon-  (Q  Bradshaw*s  case,  9  Rep.  60,  B. ; 

lep.  91,  B.  SiUmon    t;.  Bradshaw,  Cro.  Jac.  304; 

ion  r.  East  India  Co.  8  T.  Muscot  v.  Ballet,  Cro.  Jac  369;   Gli. 

;er  9.  Pierson,  4  T.  R.  617.  nister    v.    Audley,    Thos.    Raym.    14; 

»  V,  Humphreys,  5  Bing.  Lancashire  v.  Glover,  2   Show.  460; 

S  Scott,  756 :    Wotton   v.  Rawlins  v,  Vincent,  Carth.  124. 
d.  180,  C.  note  10. 
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and  expelled  and  put  him  out :  the  lessor  by  his  plea  denied  the  entiy 
and  expulsion,  and  it  was  decided(m)  that  the  breach  assigned  was  not 
supported  by  evidence  that  the  lessee  went  to  take  possession,  and  was 
refused  entrance  by  the  lessor,  who  continued  to  occupy,  and  never  ad- 
mitted the  tenant :  the  lessor's  covenant  might  have  been  broken,  dther 
by  refusing  possession,  or  turning  the  lessee  out  after  he  had  entered ; 
but  as  the  refusal  was  not  an  expulsion  either  in  law  or  in  ftct,  the 
evidence  did  not  establish  any  breach  by  expulsion.  If  a  covenant  to 
repair  embody  an  exception  of  reasonable  use  and  wear,  the  assignment 
of  a  breach  omitting  any  notice(n)  of  the  exception  is  demurrable,  and 
if  a  lease  contain  a  general  covenant  to  repair,  and  also  a  distinct  cove- 
nant to  repair  after  notice^  and  the  special  covenant  to  repair  after  no- 
tice is  brought  forward  as  a  ground  for  claiming  damages,  and  is  not 
distinguished  from  the  damages  claimed  by  breach  of  the  general  cove- 
nant, the  declaration  is  liable  to  a  special  demurrer,  though  the  defect 
will  be  cured  by  verdict. 

31.  The  breach  assigned  must  not  be  more  extensive  than,  or  vary 
substantially  from  the  stipulations  of  the  covenant :  a  party  having  co- 
venanted to  repair  all  the  pales  of  a  garden,  exeept(o)  those  on  the 
west  side,  a  breach  assigned  generally  in  not  repairing  the  pales, 
against  the  form  of  the  covenant,  cannot  be  supported  on  demurrer, 
though  sufficient  after  verdict. 

32.  A  breach,  though  assigned  in  the  words  of  a  covenant,  maybe 
too  general(/>),  by  not  shewing  any  particular  act  done,  or  omitted  to  be 
be  done,  constituting  a  violation  of  the  covenant.  A  breach  assigned 
in  the  words  of  a  covenant,  which  was  to  cultivate  a  fiarm  according  to 
the  custom  of  the  country(9),  was  held  insufficient,  in  consequence  of 
omitting  to  allege  in  what  respect  the  custom  was  violated  :  and  where 
specific  acts  are  alleged,  it  must  be  shewn  by  the  declaration  in  what 
manner  such  acts(r)  are  connected  with  the  covenant,  so  as  to  amount 
to  a  breach. 

33.  The  plaintiff  should  avoid  narrowing  the  breach  assigned  in  his 
declaration,  by  the  addition  of  affirmative  words :  where  a  breach  of  co- 
venant was  assigned,  that  the  defendant  did  not  use  the  farm  in  a  hus- 

(m)  Hawkes  v.  Orion,  5  Ad.  &  Ell.  (p)  Warne  ».  Bickford,  7  Price,  550; 

367;  6  Nev.  &  Mann.  842.  Anon.  1  Com.  Rep.  228;  Dickmaa  v. 

(n)  Wright  i;.  Goddard,  8  Ad.  &  Ell.  Allen,  2  Ventr.  138. 
144  ;  3  Nev.  &  P.  361,  S.  C;  Clayton  (9)  Ld.  Falmouth  t7.  Thomas,  3  Tyrw.^ 

V.  Kynaston,  Salk.  574.  26;  1  Cro.  &  Mees.  8d-100,  S.  C. 

(o)  Anon.  Thos.  Jones,  125 ;  Rea  v.  (r)  Pitt    0.  Williams,  2  Ad.  &  EIJ 

Bumis,  2  Lev.  124 ;  Com.  Dig.  Pleader.  419 ;  4  Nev.  &  M.  412,  S.  C. 
C.47. 
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iliadlike  maoner,  bat  on  the  contrary («)  had  committed  waste,  evidence 

of  die  defendant's  using  the  fieum  in  an  unhusbandlike-manner  was 

refected,  as  such  acts  did  not  amount  to  waste.  So  where  a  breach 

ii  assigned  by  alleging  that  the  plaintiff  could  not  have,  occupy,  and 

enjoy  the  demised  premi8es(^),  and  then  adds,  **  in  this  to  wit,  that  the 

defimdant  entered  upon  his  possession  and  expelled  him,"  the  plaintiff 

is  confined  to  the  particular  breach  stated,  by  the  addition  of  the  affir- 

mttire  words. 

34.  If  the  covenant  be  framed  disjunctively,  the  breach  should  be 
angned  in  a  similar  manner.  Where,  however,  a  party  covenanted  to 
tender  a  conveyance(tf)  to  the  plaintiff,  his  heirs  or  asgigns^  a  breach 
tliit  the  defendant  had  not  tendered  a  conveyance  to  the  plaintiff,  was 
Iftdd  soffident,  and  a  distinction  was  taken,  where  a  thing  was  to  be 
ckme  iy  a  person,  or  hb  assigns,  and  to  him,  or  his  assigns ;  for  in  the 
fiMmer  case  it  was  said  the  breach  should  be  assigned  disjunctively,  that 
the  thing  was  not  done  by  the  person,  or  his  assigns ;  but  in  the  latter, 
it  is  sufficient  to  allege  that  the  conveyance  was  not  tendered  to  the 
plaintiff  himself,  for  if  the  interest  were  assigned,  the  fact  should  be 
ahewn  by  the  other  side  :  so  in  covenant  for  rent,  the  breach  assigned 
was(9),  that  the  lessee  had  not  paid,  without  saying  **  or  his  assigns," 
which  was  held  sufficient,  as  the  Court  would  not  presume  an  assign- 
ment. 

35.  Where  the  legal  interest  and  cause  of  action  of  covenantees  in 
a  lease  are  several,  they  should  sue(«^)  separately,  and  the  several  in- 
toests,  and  the  several  grounds  of  action  should  distinctly  appear,  as  in 
die  case  of  covenants  to  pay  separate  rents  to  tenants  in  common  upon 
deansea  by  them,  or  where  a  person  by  indenture  demises(a;)  Blackacre 
to  A,  Whiteacre  to  B,  and  Greenacre  to  C,  and  covenants  with  them 
Md  each  of  them,  that  he  had  good  title,  each  may  maintain  an  action 
ttn  his  particular  damage  by  a  breach  of  that  covenant :  if,  however, 
the  cause  of  action  be  joint,  the  action(y)  should  be  joint,  though  the 
interest  be  several :  where,  therefore,  the  covenants  in  a  lease  for 
breach  of  which  the  action  is  brought,  are  such(z)  as  to  give  the  cove- 


(i)  Harris  v.  Mantle,  8  T.  R.  867. 
(0  Hawkes  v.  Orton,  5  Ad.  &  Ell. 
M7-S74,  by  Littledale,   J.;    Edge   v. 
Pcnberton,  22  Law  J.  48. 

(«)  Smith  V.  Sharp,  1  Salk.  139:  5 
lioi  188,  S.  C. ;  Gjse  v.  EUis,  1  Stra. 

(«)  Uncft  of  London  v.  Tench,  Bull. 
^*?.  164;  Aleberry  v.  Walby,  1  Stra. 

(«)  Ecdeston  v.  Cliptham,  1  Saund. 


153,  and  the  notes ;  James  v.  Emery,  8 
Taunt.  245 ;  2  Moore,  195 ;  5  Price, 
529;  Withers  v.  Bircham,  3  B.  &  Cr. 
254 ;  5  D.  &  Rj.  106. 

(x)  Slingsby's  case,  5  Rep.  18,  B.; 
Jenkins  Cent.  262,  case  63;  Yate  v. 
Roules,  I  Bulstr.  25;  Yelv.177. 

(y)  Coryton  v,  Lithebye,  2  Saund. 
115;  Wilkinson  v.  Hall,  1  Bing.  N.  C< 
713;  1  Scott,  675. 

(z)  Foley  9.  Addenbrooke,  8  G.  & 
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nantees  a  joint  interest  in  the  perfonnance  of  them,  a  joint  act 
at  their  suit  for  breach  of  any  of  them ;  and  if  the  covenantees 
jointly(a)  they  are  bound  to  do  so.  Sir  Vicary  Gibbs  assumi 
covenants  must  necessarily  be  joint  or  several  according  to  the  i 
but  the  more  correct  rule  is,  that  by  express(&)  words  clearly  ini 
of  the  intention,  a  covenant  may  be  joint',  or  joint  and  severs 
with  the  covenantors,  or  covenantees,  notw]thstanding(c)  the  i 
are  several ;  and  so  they  may  be  several  although  the  interc 
joint :  and  if  the  words  are  ambiguous,  they  may  be  construed 
ing  as  the  interest  of  the  parties  appears  to  be  joint  or  several 
they  are  expressly  and  clearly  joint  or  several,  they  cannot  be 
trolled. 

A  distinction  is  to  be  observed  between  an  action  by  one  of 
covenantors,  and  an  action  ^atn«^  one  of  several  covenantors,  fo 
two  persons(d)  covenant  jointly  and  severally  with  another,  th 
nantee  may  support  an  action  against  either  of  the  covenantoi 
rately  :  if,  for  instance,  lands  are  demised  to  two  persons  who  c< 
jointly  and  severally  to  pay  rent  to  the  lessor,  an  action  lies 
either  of  them  for  its  non-payment;  and  even  if  the  covenant  wei 
the  non-joinder  of  one  of  the  covenantors  could  only  be  made  tl 
ject  of  a  plea  in  abatement. 

36.  There  is  no  general  issue  in  an  action  of  covenant  as  the 
of  non  est  factum  only  renders  it  necessary  for  the  plaintiff  \a 
the  execution  of  the  deed  ;  and  matter  of  defence,  or  in  excuse 
non-observance  of  the  covenant,  must  be  specially  pleaded  :  an; 
rial  variance(/)  between  the  deed  and  declaration,  where  the 
ment  is  not  set  out  on  oyer^  or  a  variance  between  the  deed(^ 
in  evidence,  and  the  instrument  set  out  on  oyer^  or  any  erasun 
interlineation  made  in  the  deed  after  its  execution,  or  an  omis 
state  a  condition(t)  precedent  in  the  declaration,  or  any  qualifias 
of  the  contract  on  which  the  breach  is  assigned,  affords  ground 


Dav.  64 ;  Ritchin  v.  Buckley,  Thos. 
Raym.  8;  1  Lev.  109. 

(a)  Petrie  r.  Bury,  8  B.  &  Or.  353 ; 
5  D.  &  Ry.  152,  S.  C. 

(6)  Shepp.  T.  by  Preston,  166;  Sors- 
bie  V,  Park,  21  Law  Jour.  9;  Mills  v. 
Ladbroke,  8  Jurist,  247. 

(c)  Robinson  v.  Walker,  1  Salk.  393. 

(fl^)  Whelpdale's  case,  5  Rep.  1 19,  B. ; 
Cabell  V.  Vaughan.  1  Saund.  291,  B. 
and  the  note. 

(<f)  1  Selw.  N.  P.  525. 

(/)  Pitt  V.  Green,  9  East,  188. 

(g)  Waugh  V.  Bussell,  5  Taunt.  707 ; 


1  Marsh.  217. 

(A)  Cock    r.  Coxwell,  2  Cr< 
Rose.  291 ;  5  Tyrw.  1077,  S.  C. 
V.  Bateson,  6  Bing.  110;  3  M< 
339. 

(i)  Thomas  v.  Cadwallader, 
496;  Peeters  v,  Opie,  2  Sau] 
n.  3. 

0)  Browne  v.  Knill,  2  Br. 
395;   5  Moore,  165;   Tempanj 
nand,  4  Campb.  N.P.C.  20; 
White,  12  Ad.  &  Ell.  668;  4F 
399,  S.  C. 
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mt  Qoder  this  issue.  A  plea  of  **  non  ir^fregit  conventionem^*'  which 
is  merely(A)  argumentative,  or  a  plea  of  riens  in  arrere  which  con- 
Asses  a  breach  of  the  covenant,  cannot  be  sustained  on  demurrer. 

37.  In  covenant  for  rent,  the  defendant  may  plead  that  he  paid  the 
seFeral  gales  of  rent  claimed  by  the  declaration,  at  the  times  when  they 
ropectively  became  payable ;  but  payment  of  any  gale  of  rent  after(/) 
t  became  due,  or  that  the  amount  was  levied  by  distress,  though  a 
(ood  defence  to  an  action  of  debt,  cannot  be  made  available  in  cove- 
UDt,  because,  by  these  pleas,  a  breach  of  the  covenant  for  which  da- 
iiages  are  claimed  is  acknowledged :  where  the  rent  is  paid  after  the 
i|ipomted  day,  accord  and  satisfaction  should  be  pleaded. 

38.  It  b  a  general  rule  of  the  common  law,  that  an  obligation  created 
>y  an  instrument(i7i)  under  seal,  shall  only  be  discharged  by  an  instru- 
Bent  of  equal  validity :  in  covenant  for  non-payment  of  rent,  the  de- 
iendant  pleaded  a  discharge(n)  in  nature  of  a  release  without  deed,  and 
iie  plea  was  adjudged  ill  on  demurrer :  so  where  a  lease  contained  a 
noviso  that  the  lessee  should  not  let  without  leave  in  writing,  on  pain 
rf  forfeiture,  a  parol(o)  license  was  held  insufficient  to  discharge  the 
easee  from  the  proviso  under  seal. 

Upon  a  covenant  to  repair  and  maintain  all  erections  and  improve- 
nents  on  demised  premises,  and  to  surrender  and  yield  up  the  same, 
nth  all  such  improvements,  well  and  sufficiently  repaired,  a  breach  was 
asigned,  alleging  the  erection  of  a  greenhouse,  which  was  an  improve- 
nent,  on  the  premises,  and  its  removal  before  yielding  up  the  premi- 
ies:  the  lessee  pleaded  an  assignment  by  him,  and  that  the  lessor 
igreed  with  such  assignee,  that  if  he  erected  a  greenhouse  on  the  pre- 
Buses  he  should  be  at  liberty  to  remove  it :  after  verdict  for  the  de- 
fendant, the  Court  ordered(/?)  judgement  to  be  entered  for  the  plaintiff, 
because  the  plea  was  bad,  as  setting  up  a  parol  agreement  to  vary  a  con- 
tnct  under  seal :  if  the  plea  had  amounted  to  an  assertion  that  the  les- 
lor  himself  had  actually  occasioned  a  breach,  it  might  have  been  deemed 
n  good  answer,  not  on  the  ground  of  any  agreement  between  the  par- 
ties, but  as  shewing  that  the  breach  was  the  lessor's  own  act. 


(ft)  Hodgson  V.  The  East  India  Co., 

B  T.  R.  278 ;    Taylor  v.  Needham,    2 

Taunt  278. 

(0  Hare  v.  Sayil»  I   Brownl.  19 ;  2 

BrownL  273 ;  Baden  v.  Flight,  3  Bing. 

N.CeSS;  4  Scott,  412. 

.(•)DaTey  v,  Prendererass,  5  B.  & 
AM.  187.    ' 

(«)  Rogers  r.  Pajne,  2  Wils.  376. 
^^)  Roe  dem.  Gregson  v,  Harrison,  2 


T.  R.  425 ;  Littler  v.  Holland,  3  T.  R. 
592;  Braddick  v,  Thompson,  8  East, 
344 ;  Powell  v,  Forrest,  2  Saund.  47> 
S.  n.  1. 

(p)  West  V.  Blakeway,  3  Scott's  N. 
R.  199;  2  M.  &  Gr.  729,  and  the  Re- 
porter's note;  9  DowL  Pr.  Ca.  846; 
Harris  o.  Goodwyn,  2  Mann,  k  Gr. 
405  ;  2  Scott's  New  Rep.  459. 
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39.  Where  a  duty  accrues  by  a  deed(9)  in  certainty,  as  by  covenan 
or  bond  to  pay  money,  there  this  certain  duty  takes  its  essence  an* 
operation  originally  and  solely  by  the  writing,  and  therefore  it  ougb 
to  be  avoided  by  matter  of  as  high  a  nature,  although  the  duty  b 
merely  in  the  personalty  :  but  where  no  certain  duty  accrues  by  tb 
deed,  and  a  wrong  or  de&ult  subsequent  together  with  the  deed,  gi^e 
an  action  to  recover  damages,  which  are  only  in  the  personalty,  ibi 
such  wrong  or  default,  accord  with  satisfaction  is  a  good  plea,  because 
it  is  pleaded  only  in  satisfaction  of  thedamages(r),  which  are  demaDded 
by  reason  of  such  breach  of  covenant,  and  not  in  dischai^e  of  the  cove- 
nant itself:  a  covenant  to  keep  premises  in  repair  does  not,  at  the  tiiBe 
of  executing(«)  the  deed,  give  the  lessor  any  cause  of  action,  bat  a 
wrong  or  de&ult  afterwards  in  not  repairing,  together  with  the  deed, 
gives  an  action  to  recover  damages  for  de&ult  of  reparations. 

A  plea  of  accord  and  satisfaction  before(^)  breach  of  a  covenant, 
does  not  afford  any  defence  to  an  action  on  the  covenant,  as  that  wouU, 
in  effect,  amount  to  the  discharge  of  a  covenant  under  seal  by  parol 
agreement :  so  where  rent  is  reserved  by  deed  under  seal,  an  agreement 
for  an  abatement  of  the  rent  can  only  be  made  available  at  law  by  an 
instrument  under  seal  for  that  purpose,  and  in  equity  an  agreement  for 
the  prospective(tt)  abatement  of  rent  reserved  by  deed  must  be  founded 
on  an  instrument  in  writing  executed  for  adequate  consideration.  Hot* 
ever,  as  a  breach  of  covenant  merely  confers  a  right  to  recover  damageii 
it  may  be  satisfied  without  deed,  because  such  satisfaction  is  only  ap- 
plicable to  the  damages  accrued  by  the  breach,  and  does  not  vary 
or  avoid  the  covenant :  executory  agreements  in  writing,  not  under 
seal(t;),  may  before  breach  be  discharged  or  abandoned  by  a  subsequent 
agreement,  either  verbal  or  in  writing. 

40.  A  plea  of  accord,  in  order  to  constitute  a  valid  defence,  must 
shew(tt;)  an  accord  not  merely  executory,  but  which  ought  to  be,  and 
has  been  executed  before  action  brought.  In  an  action  of  covenant  for 
not  repairing,  the  defendant  pleaded  that  after  covenant  broken,  as 


(q)  Blake*s  case,  6  Rep.  43,  B.;  Rab- 
betts  p.  Stoker,  2  Ro.  Rep.  187  ;  Palm, 
lies.  C. ;  Bulteel  v,  Jarrold,  8  Price, 

467. 

(r)  Alden  o.  Blague,  Cro.  Jac.  99; 
Noy.  110. 

(s)  Blake's  case,  6  Rep.  44,  A. 

(0  Kaye  V,  Waghorn,  1  Taunt.  428 ; 
Lowe  V,  EgiutOD,  7  Price,  604;  Snow 
V,  Franklin,  1  Lutw.  359;  Com.  Dig. 
Accord.  A.  2. 


(tt)  Fitzfferald  v.  Lord  PortarliqgtoOi 
1  Jones's  Ezch.  Rep.  431. 

(v)  Longden  v.  Stokes,  Cro.  Car.38S; 
Edwards  v.  Weeks,  1  Mod.  263 ;  3 
Mod.  259;  1  Freem.  230. 

(ic)  Pey toe's  case,  9  Rep.  77i  B.i 
Balston  v.  Baxter,  Cro.  Eliz.  304;  Ro** 
sell  v.  Russell,  3  Lew,  189;  Allen  v- 
Harris,  1  Ld.  Rajro.  122 ;  2  Latw.  1537: 
Lynn  v.  Bruce,  2  H.  Bhu  317;  JaiBtf 
David,  5  T.  R.  14L 
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nt  was  entered  into  between(a:)  the  parties,  that  in  considera- 
defendant  had  become  tenant  of  the  premises  at  a  certain  rent, 
promised,  at  the  plaintiff's  request,  to  repair  the  premises, 
e  12th  of  April  then  next,  the  plaintiff  agreed  to  allow  time 
t  day  for  making  such  repairs,  without  bringing  any  action, 
the  plaintiff  commenced  his  action  before  the  time  specified  : 
diet  for  the  defendant,  the  Court  held  the  plea  was  bad,  and 
udgement  to  be  entered  for  the  plaintiff, 
t  must  also  appear  by  the  plea,  that  the  satisfaction  is  ade- 
n  covenant  for  not  repairing,  a  plea  of  an  agreement(^) 
the  parties,  that  the  defendant  should  employ  a  workman 
Tour  days  in  repairing  the  house,  which  should  be  a  sufficient 
>n,  and  that  the  defendant  employed  a  workman  accordingly : 
lict  for  the  defendant,  the  judgement  was  arrested,  the  plea 
smed  insufficient,  as  the  defendant  was  bound  to  do  the  re- 
the  original  covenant.  In  covenant  for  rent,  a  plea  that  the 
'er  the  rent-day  paid  the  landlord  a  lesser  sum  than  was  due, 
$  accepted(2;)  in  full  discharge  and  satisfaction  of  the  entire 
Tear,  cannot  be  sustained,  because  payment  of  a  lesser  sum  of 

no  satisfaction  (a)  of  a  larger  sum,  but  if  the  lessor  accept 
le  rent  in  arrear,  and  make  an  acquittance  under  seal  in  sa- 

of  the  whole  sum  due,  the  deed  operates  as  a  competent  dis- 

The  plea  must  also  shew  that  the  accord  was  certain :  in  co- 
»r  not  repairing,  the  defendant  pleaded  an  agreement(6)  that 
d  give  up  possession  of  the  demised  premises  to  the  plaintiff, 
dsideration  thereof,  the  plaintiff  agreed  to  discharge  the  breach, 
IS  averred,  that  in  pursuance  of  the  agreement,  and  within  five 
t  afterwards,  the  defendant  gave  up  the  possession ;  the  plea 

bad  on  demurrer,  because  the  agreement  did  not  fix  any 
leaving ;  but  if  the  agreement  had  been  to  quit  on  a  specified 
had  been  strictly  observed,  it  would  have  afforded  a  good  de- 

Cviction  by  the  lessor,  either  from  the  whole  or  from(e)  any 
smised  premises,  causes  a  suspension  of  the  whole  rent,  so 
be  tenant  is  wrongfully  deprived  of  the  possession :  but  a  par- 
ley V.  Homan,  3  Bing.  N.  C.  (a)  Co.  Litt.  212,  B. 

{h)  Samford  v,  Cutcliflfe,  Yelv.  124. 
ms  V,  Tapling,  4  Mod.  88.  (c)  Salmon  v.  Smith,  1  Saund.  204, 

b    V,  Sutton,  5   East,   230;      note  2;   and  see  title,   Replevin,  ante, 
ietcher,  10  Ad.  &  £11.  121  ;      No.  68.  p.  867. 
r.  292.  S.  C. 

II.  O 
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tial  eviction  either  by  the  lessor,  or  by  a  stranger,  is  not  a  suffi 
plea  to  an  action  of  covenant  for  not  repairing,  or  for  recovery 
quidated  damages,  unless  it  be  averred  that  the  tenant  is  kep 
the  part  of  the  premises  on  which  the  repairs  are  required  to  h 
or  in  respect  of  which  the  damages  are  sought.  If  any  act 
by  the  lessor  amounting  to  an  entry  on  demised  premises,  and 
pulsion  of  the  tenant,  though  the  lessor  depart(e)  immediatel 
sufficient  possession  is  in  him  to  suspend  the  rent,  and  will  sus 
averment  of  his  holding  out  the  tenant  until  some  act  shall  be  < 
the  tenant  amounting  to  a  re-entry,  by  means  of  which  the  re 
be  revived.  Where  part  of  the  premises  is  evicted  by  title  pan 
the  lessor  cannot,  in  this  form  of  action(/^,  recover  from  thele 
portion  of  the  rent  subsequently  falling  due,  because  the  action  I 
the  original  parties  is  wholly  personal,  as  it  depends  entirely 
vity  of  contract,  but  the  lessor  is  entitled,  by  action  of  covenan 
cover  a  proportionable  part  of  the  rent  from  the  assignee  of  th( 
for  the  part  of  the  premises  of  which  possession  is  retained,  bee 
assignee  is  chargeable  in  respect  of  privity  of  estate. 

43*  A  plea  by  the  lessee,  denying  that  his  lessor(^)  had  a 
rest  in  the  demised  premises  cannot  be  supported,  being  equiv 
<<  nil  habuit;"  but  if  the  plaintiff  claim  as  heir,  or  assignee  of 
version,  the  defendant  may  traverse(A)  the  title  derived  from 
sor,  or  deny  that  the  lessor  had  such  an  estate(t)  as  could 
the  assigpiee,  or  the  defendant  by  his  plea  may  shew  that  a 
the  lessor  had  some  legal  estate  in   the  premises  at   the 
making  the  demise,  yet  that  such  estate(y)  had  determined, 
the  lessor  during  the  term(A)  had  conveyed  away  his  reversio 
premises. 

44.  A  set-off  may  be  pleaded  in  covenant  for  rent,  but  as 
no  general  issue  in  this  form  of  action,  a  notice  of  set-off  ui 


(<f)  Newton  v.  Allin,  1  Gale  &  Dav. 
44;  1  Q.  B.  Rod.  518,  S.  C. ;  Hodgskin 
V.  Quecnborough,  Willes,  129;  Snelling 
V.  Stagff,  Bull.  N.  P.  165 ;  Carrell  v. 
Read,  Owen,  65 ;  Moor,  404,  S.  C. 

(e)  Cibel  V.  Hill,  1  Leon.  110;  and 
see  ralmer  v.  Gooden,  8  Mees.  &  W. 
890 ;  7  Mees.  &  W.  486. 

(/)  Stevenson  v,  Lambard,  2  East, 
575. 

(g)  Walton  V.  Waterhouse,  2  Saund. 
418,  note  1. 

(A)  Carvick  v.  Blagrave,  I  Brod.  & 


B.  531;   4  Moore,  303;  War 
Ivie,  1  Jones's  Exch.  Rep.  329 

(0  Brudnell  v.  Roberts,  2  \ 
Blake  v.  Foster,  8  T.  R.  487 
Saunders,  4  B.  &  Cress.  529, 
2  Bing.  112;  9  Moore,  238. 

(/)  England  dem,  Syburn  t 
T.  k.  682 ;  Doe  dem,  Jackson 
bottom,  3  M.  &  Selw.  516. 

(k)  Doe  dem,  Marriott  v.  E 
B.  &  Adol.  1065 ;  3  Nev.  & 
Doe  dem,  Lowden  v.  Thompsoi 
N.  P.  C.  230. 
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;  is  not  applicable,  and  may  (I)  be  disregarded :  unliquidated 
i8  arising  from  a  breach  by  the  plaintiflf  of  other  covenant8(fli) 
lease,  cannot  be  made  the  subject  of  set-off,  nor  will  a  plea 
ff  be  admissible  in  an(n)  action  of  covenant  for  unliquidated 
s* 

If  a  person  by  deed(o)  covenant  to  build  a  house,  or  convey  an 
md  before  the  covenant  broken,  the  covenantee  releases  to  him 
ms,  suits,  and  quarrels,  this  does  not  discharge  the  covenant 
because  at  the  time  of  the  release  there  was  no  debt,  duty,  or 
>f  action  in  existence :  but  a  release  under  seal  of  all  cove- 
a  good  discharge(p)  of  the  covenant  before  it  be  broken.  In 
n  for  recovery  of  a  year's  rent  due  at  Lady-day,  1689,  the  de- 
pleaded  a  release  of  all  demands,  dated  in  November,  1688,  and 
ent  was  given(j^)  for  the  plaintiff  on  demurrer,  because,  though 
;  half-year's  rent,  which  was  a  duty  demandable,  was  released, 
second  half-year's  rent  not  being  due  when  the  release  was  eze- 
BS  not  discharged.  Where  the  covenants  of  which  a  breach  is 
1  are  in  the  affirmative,  a  general  plea  of  performance  is  suffi- 
ut  such  plea(r)  must  aver  performance  in  the  terms  of  the  cove- 
'  any  of  the  covenants  be  in  the  negative,  a  special  answer  must 
ven  in  the  negative,  or  if  any  of  them  be  framed  disjunctively, 
I  must  state(^)  which  branch  of  the  covenant  has  been  per- 

ovenant  for  non-payment  of  rent,  it  was  ruled(ti)  that  the  de- 
might  plead  tender  of  the  amount  at  any  time  before  action 
;,  but  this  position  has  been  disputed,  as,  it  is  said,  that  nothing 
charge  a  covenant  to  pay  on  a  certain(t;)  day,  but  actual  pay- 
tender  on  that  day.    However,  by  the  Irish  Statute(t£;),  3  &  4 
105,  8*  46,  a  defendant  by  leave  of  a  judge  of  any  of  the  supe- 


ienshaw  o.  Thompson,  5  M.  &  Ventr.  314,  S.  C. 

I.  (r)  Scudamore  v.  Stratton,  1  Bos.  & 

owlett  o.  Strickland,  Cowp.  56 ;  P.  455. 

V.  Waters,  6  T.  R.  488.  (»)  Cutler  v.  Southern,  1  Saund.  117, 

toper    o.  Robinson,  2  Chittj's  note  1 ;    Co.  Litt.  303,  B. ;    Fines  v, 

I  and  see  title.  Replevin,  anie,  Dell,  Style,  163. 

K  866.  (0  Duke  of  Bolton  V.  Clarke,  I  Lutw. 

.  Litt.  292,  B. ;  Hoe's  case,  5  581 ;  Co.  Litt.  303. 

B. ;  Thorpe  v.  Thorpe,  1  Ld.  (ii)  Johnson  o.  Clay,  7  Taunt  486 ;  1 

15  and  662;  1  Salk.  171,  S.  C.  B.   Moore,    200;   Birks  v.  Trippet,  1 

incock  r.  Field,  Cro.  Jac.  170;  Saund.  33,  B.,  n.  2  and  D. 

r.  407,  Release,  U.  pi.  21.  (v)  Poole  v.  Tumbridge,  2  Mees.  & 

n^ena  v.  Snow,  2  Salk.  578;  W.  223. 

Hanson,  1  Lev.  99 ;  Ingram  v.  (ir)  3  &  4  Vict  c.  105,  s.  46,  Irish  ;  3 

^ev.  210;  Tothil  v.  Ingram,  1  &  4  Will.  IV.  c.  42,  s.  21,  English. 

o2 


922  BEMEDIES  INCIDENT  TO  TENANCY. 

nor  courtSi  is  entitled  to  pay  into  court  a  sum  of  money  by  way  < 
compensation  or  amends,  under  such  regulations  as  to  payment  i 
costs,  and  the  form  of  pleading,  as  the  judges  shall  direct.  The  d( 
fendant  may  plead  that  he  was  an  in£Eint  at  the  time  of  entering(; 
into  the  covenant,  as  a  party  cannot  be  bound  by  any  covenant  entere 
into  by  him  during  his  minority. 

(x)  10  Com.  Dig.  Enfant,  C.  2;  Gjlbert  v.  Fletcher,  Cro.  Car.  17d. 


USE  AND  OCCUPATION. 


923 


CHAPTER  XL 


USE  AND  OCCUPATION. 


I.  Aeim  for  Use  and  Occupation  at 

eommtm  Law. 
1  —  by  Statute  2^^  24  Geo.  III. 

^  Operation  of  Statute  of  Frauds  on 
verbal  bemisee  not  exceeding 
three  Fears. 

^  Ute  end  Occupation  does  net  lie  on 
unwritten  Contracts^  unless  Pos- 
session  taken. 

••  Under  verbal  Demise  from  Fear 
to  Fear,  Stipulations  respecting 
Management  may  he  enforced. 

Mature  ^Relation  which  must  sub- 
tist  between  the  Parties,  m  order 
to  sustain  the  Action. 
Tenant  continues  liable  untU  Pos- 
session restored. 

'Action  does  not  lie,  where  Land- 
lonfs  default  or  misconduct  jus- 


tifies his  Tenant  m  quitting, 
9.  Entry  by  one  Executor  does  not 
refuiernis  co-Executor  personally 
liable  in  this  Form  of  Action. 

10.  How  y.  Kennett,  3  Ad.  ^  ElUs, 

659. 

11.  Assignees  of  Bankrupt  only  liable 

during  their  Occupation. 

12.  When   maintainable  for  Occupa- 

tion of  Premises  diiaing  part  of 
a  Goie. 

13.  Pwment  of  Rent  accruing  after 

Jaxpiratton  of  Holding,  conclusive 
Evidence  ofcontinuing  Tenancy. 

14.  Usage  in  respect  of  Loggings. 

15.  Surrender  by  Act  and  Uperationof 

Law. 

16.  Occupier    not    answerable   where 

Possession  taken  through  Fraud 
or  Misrepresentation. 


I.  Leases  hy  parole  or  by  instruments  not  under  seal,  according  to 
principles  of  the  common  law,  were  deemed  real  contracts,  and  the 
iropriate  remedies  for  recovery  of  rents  reserved,  or  payable  under 
h  demises,  were  the  action  of  debt(a),  and  the  proceeding  by  dis- 
»,  but  the  action  of  assumpsit  was  considered  wholly  inapplicable 
^talty^  or  to  rent  arising  out  of  land :  a  defendant  had  a  right  to  umge 
kw  in  actions  of  debt  on  simple  contract,  and  during  the  reig^  of 
een  Elizabeth  various  unsuccessful  attempts  were  made  to  enforce 
ment  of  rent  due  by  simple  contract,  by  means  of  the  action(&)  of 
umpsitj  in  which  the  wager  of  law  was  not  allowed  :  it  was  at  length 
led,  in  the  reign  of  Charles  the  First,  that  an  express(c)  promise 
)ay  rent,  in  consideration  of  the  use  and  occupation  of  demised  pre- 
es,  was  sufficient  to  support  an  assumpsit^  although  a  parol  demise 


)  Green  v.  Harrington,  1  Brown- 
14;  Hob.  284;  Hutt  34;  Reade  v. 
iBon,  1  Leon.  1 55 ;  Cro.  Eliz.  242 ; 
cock  17.  Pavne,  Cro.  El.  786 ;  Clerk 
»Iadj,  Cro.'  El.  859 ;  1  Ro.  Abr.  7, 
on  sur  case  O.  plac.  1  and  2 ;  fo.  8, 
1.5. 

)  Acton  t;.  Sjmon,  Cro.  Car.  415; 
Jones,  364;    Wybrants   v.  Tallon, 


Vem.  &  Scr.  276. 

(c)  Dartnal  v,  Morgan,  Cro.  Jac. 
598;  Potter  v.  Fletcher,  1  Ro.  Abr.  8, 
Action  sur  case  O.  pi.  8;  Lance  v. 
Blackmore,  Style,  463;  Anon.  Style, 
400;  Chapman  v.  Southwicke,  1  Lev. 
204;  I  Siderf.  323;  Johnson  v.  May,  3 
Lev.  150;  Trevor  v,  Roberts,  Hardr. 
366. 
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at  a  fixed  rent  were  proved  on  the  triaU  but  it  was  agreed  that  i 
cases  the  law  would  not  raise  any  promise  by  implication  :  the  < 
promise  was  considered  as  matter  collateral  to  the  real  contract, 
the  nature  of  a  special  agreement  to  pay  a  stipulated  sum  of  mo 
the  enjoyment  of  the  premises,  and  such  express  promise  was  n 
to  be  made((i)  cU  the  same  time  as  the  demise,  for  otherwise  the 
taking  to  pay  the  rent  would  be  invalid  for  want  of  considi 
Before  the  passing  of  the  Act  which  gives  the  action  for  use  ani 
pation  generally,  proof  of  an  actual  demise  at  a  fixed  rent  was 
be  fatal  in  an  action  of  de\)t  or  of  assumpsit  for  use  and  occu 
either  because  it  shewed  the  existence  of  a  real  contract,  or  1 
the  demise  having  passed  an  interest,  the  tenant  could  not  be  con 
as  holding  by  the  lessor's  permission. 

However,  where  a  tenant  held  lands  without  any  stipulatic 
fixed  rent,  a  reasonable  compensation  was  allowed  to  be  recov 
an  action  of  assumpsit  for  the  enjoyment  of  the  premises,  as  an 
of  debt  would  not  lie  where  no  rent  was  ascertained,  and  a  pro 
payment(e)  was  therefore  implied  by  law  for  so  much  as  the  occi 
was  reasonably  worth,  the  Court  apparently  treating  the  conti 
between  the  parties  as  an  agreement,  and  not  as  an  actual  lea 
so  not  concerning  the  realty. 

2.  In  order  to  obviate  the  difficulties  which  occurred  in  th 
very  of  rents,  where  the  premises  were  not  demised  by  deed, 
enacted  by  the  Irish  Statute(^),  23  &  24  Geo,  III.  c  46,  that  it 
be  lawful  for  every  landlord(A),  where  the  agreement  was  not  b; 
to  recover  a  reasonable  satisfaction  for  the  lands,  tenements,  he 
ments,  or  premises  held(t)  or  occupied  by  the  defendant  or  defei 
in  an  action  on  the  case  for  the  use  and  occupation  of  the  pren 
held  and  enjoyed ;  and  if,  in  evidence  on  the  trial  of  such  acdo 
parol  demise  or  agreement,  not  being  by  deed,  whereon  a  certai 
was  reserved,  should  appear,  the  plaintiff  in  such  action  shoi 
therefore  be  nonsuited,  but  might  make  use  thereof  in  evidence 
quantum  of  the  damages  to  be  recovered. 

Demises  by  deed  are  excepted  out  of  this  Statute,  but  whe 
mises  are  holden  under  an  indenture  containing  an  equitable  or 

{d)  Bull.  N.  P.  138.  11  Geo.  II.  c.  19,  s.  14,  Englisl 

le)  Mason   v.  Welland,  Skinn.  238-  {h)  See  Dolby  v.  lies,  II  Ad 

242;    How   V.  Norton,  1   Sid.  279;    1  338. 

Lev.  179.  (t)  Pinero  v,  Judson,  6  Bing. 

(/}  Gibson  v.  Kirk,  1  Gale  &  Dav.  Tindal,  Ch.  J. ;  Izon  v,  Gorton, 

252 ;  I  Q.  B.  Rep.  850,  S.  C.  N.  C.  507. 

(g)  23  &  24  Geo.  III.  c.  46,  s.  3,  Ir. ; 
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toijagTeeiiieiit  for  a  lease,  without  any  aetua](7  )  demise,  or  any  co- 

ymnt(k)  to  pay  rent,  the  action  for  use  and  occupation  may  be  main- 

tuoed.    Prior  to  this  enactment,  an  action  of  debt  for  use  and  occu- 

pitioo  generally  could  not  have  been  supported,  as  it  was  requisite  the 

declaradon  should  set  forth  the  particulars  of  the  demise,  the  entry  of 

tlie  lessee,  and  the  time  when  the  rent  became  due,  but  after(/)  it  was 

settled  that  debt  would  lie  for  use  and  occupation,  it  followed  from  the 

dednon,  that  the  generality  of  the  form(9n)  of  declaring  in  debt  for  use 

and  occupation  might,  in  every  respect,  be  adopted,  and  that  the  terms 

of  the  demise  might  be  used  as  evidence  of  the  amount  of  damages :  the 

action  o(  assumpsit  for  use  and  occupation  was  not  introduced  by  this 

Ad,  but  was  extended  to  cases  in  which  there  was  an  express  demise 

at  a  certain  rent,  if  not  under  seal, 

3.  All  interests  in  land  created  without  any  instrument  in  writing, 
are  rendered  void  by  the  Statute  of  Frauds(n),  except  demises  for  a 
period  not  exceeding  three  years,  which  are  executed(o)  in  possession, 
and  on  which  the  rent  reserved  amounts  at  least  to  two-third  parts  of 
the  improved  value ;  and  under  a  verbal  agreement  for  an  interest  in 
knd,  not  reduced  into  writing,  even  for  a  less  period  than  three  years, 
BO  action  for  damages  lies  against  the  lessor(p)  for  not  giving  posses- 
tioD,  nor  against  the  lessee  for  not  entering  into  or  accepting  the  pos- 
ition, nor  can  an  action  for  use  and  occupation,  or  of  assumpsity  be 
■abtained,  unless  there  be  a  part  execution  of  the  contract  by  the 
entry  of  the  tenant  into  possession,  because  it  is  expressly  provided  by 
tbe  second  8ection(9)  of  the  Statute,  that  no  action  shall  be  brought, 
^riiereby  to  charge  any  person  upon  any  contract  or  sale  of  lands,  or 
toy  interest  in  or  concerning  them,  unless  the  agreement,  or  some  note 
dtteo^  shall  be  in  writing,  and  signed  by  the  party  to  be  charged.  If 
tTerbal  demise  be  made  for  three  years,  or  for  a  shorter  period,  to 
eoBunence  in  prtMetUiy  or  for  two  years,  to  commence  at  the  end  of  a 
■Krnth,  and  the  lessee  enter,  the  demise  will  be  binding  for  the  stipu- 


Jj)  EUioU  o.  Rogers,  4  Espin.  N.P. 

C59. 

J))  Banister  v.   Usbome,  2  Peake*8 

(0  Stroad  r.  Rogers,  6  T.  R.  63,  in 
the  note;  Wilkins  o.  Wingate,  6  T.  R. 
^;  and  tee  Egler  o.  llaraden,  5  Taunt. 
SSL 

(»)  Kinff  9.  Fraaer,  6  East,  548 ;  Gib- 
•oo  o.  Kirk,  1  Gale  &  Dav.  252 ;  1  Q. 
fi.  Rep.  850,  S.  C. 

(«)  7  WUl.  IV.  c.  12.  s.  1,  Irish ;  29 
Cir.  11.  c.  3,  88.  I  and  2,  English. 


(o)  Inman  v.  Stamp,  1  Stark.  N.P.C. 
12;  2  Selw.  N.  P.  844. 

ip)  Edge  V.  Strafford,  1  Cro.  &  J. 
391 ;  1  Tjrw.  293;  Inman  v.  Stamp,  1 
Stark.  N.  P.  C.  12 ;  Jones  v,  Reynolds, 
4  Add.  &  Ell.  805;  6  Nev.&M.  441 ;  7 
Carr.  &  P.  335 ;  Woolley  c.  Watling,  7 
Carr.  &  P.  610;  1  Sugd.  Vend.  136; 
and  see  De  Medina  v.  Poison,  Holt's  N. 

\q)  7  Will.  III.  c.  12, 8.  2,  Irish ;  29 
Car.  II.  c.  3,  s.  4,  English. 
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lated  period,  but  such  a  parol  agreement  may  be  rescinded 
party,  before  it  has  been  actually  executed  in  possession,  and 
an  executory  contract  cannot  be  enforced  on  either  side,  it : 
ther  void(r)  as  a  contract,  though  capable  of  having  some  op 
communicating  a  license,  which  would,  however,  be  countem 

4.  Where  a  verbal  agreement  was  made  on  the  12th  of  i 
the  hire  of  furnished  lodgings  from  the  25th  of  the  same  n: 
two  or  three  years,  at  a  weekly  rent  of  forty  shillings,  which 
two-thirds  of  their  value,  but  possession  was  never  accepted, 
ruled  that  such  an  agreement  was  a  contract  for  an  interest 
which  before  it  was  executed  in  possession  did  not  confer  ani 
sue  the  lessee  for  use  and  occupation,  nor  for  damages  in  n 
accept  the  possession,  because  before  entry  the  defendant  was 
titled  to  an  interesse  termini^  which  never  took  effect  as  a  lea 

5.  On  a  parol  letting  of  a  farm  made  the  16th  of  Decc 
commence  on  the  ensuing  Lady-day,  for  one  year,  and  so  firo: 
year,  subject  to  certain  stipulations  for  the  management  o: 
mises  contained  in  an  unsigned  document,  it  was  decided(^) 
though  the  performance  of  the  agreement  could  not  be  enfor 
it  remained  executory,  yet  where  an  actual  demise  by  parol  t< 
which  was  valid  under  the  Statute  of  Frauds,  and  a  tenanc 
tually  created  by  entry  and  payment  of  rent,  that  the  terms  of 
ing  might  be  proved  by  parol  testimony,  and  might  be  as  sp 
they  were  comprised  in  an  instrument  signed  by  the  parties. 

6.  A  landlord  suing  for  rent  must  proceed  either  upon  a 
contract  made  with  his  tenant,  or  upon  a  contract(?/)  whicl 
will  imply  from  the  relation  subsisting  between  them,  or  an  o 
may  be  shewn  by  the  defendant,  and  title(i;)  proved  in  the  c 
in  order  to  support  this  action,  it  is  necessary  that  the  land  sh 
been  occupied(2^)  or  holden(x)  by  the  defendant,  his  agent 


(r)  Carrington  v.  Roots,  2  Mees.  & 
W.  248-257,  by  Parke,  Baron. 

(«)  Edge  r.  Strafford,  1  Cro.  &  Jerv. 
311;  1  Tyrw.  293;  WooUey  v,  Wat- 
ling,  7  Carr.  &  P.  610. 

Xt)  Lord  Bolton  v.  Tomlin,  5  Ad.  & 
Ell.  856 ;  1  Nev.  &  P.  247. 

(w)  Hall  t?.  Burgess,  5  B.  &  Cr.  332, 
by  Bayley,  J. ;  8  D.  &  Ry.  67 ;  Strahan 
t?.  Smith,  4  Bing.  94;  12  Moo.  289; 
Clarke  v.  Webb,  4  Tyrw.  673 ;  1  Cro. 
M.  &  Rose.  29. 

Cv)  See  Buckworth  o.  Simpson,  5  Tyr. 
344;  1  Cro.  M.  &  Rose.  834.  Patteson, 


J.,  sayS)  that  use  and  occu 
arise  from  waiver  of  a  ton 
simply  letting  into  possession 
the  Imperial  Gaslight  Co.,  G 
854;  Ibbs  t?.  Richardson,  9 
853. 

(\c)  Nation  r.  Tozer,  4  T^ 
Cro.  M.  &R.  175. 

(x)  Pinero  r.  .Tudson,  6 
3  Moo.  &  P.  407 ;  Smith  v. 
Mann.  &   Gr.  84 1 ;  3   Sc.   ] 
Conolly    ».  Baxter,  2  Stark 
525  ;  Bull  r.  Sibbs,  8  T.  R. 
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tenants,  during  the  time  for  which  compensation  is  claimed,  though  it 

need  oot  have  been  beneficially  or  even  actually  so  enjoyed,  provided 

tlie  defendant  has  taken  possession,  and  continues  to  have  the  right  of 

actoal  occupation,  or  has  an  opportunity  of  occupying  whenever  he 

pleases. 

7.  If  premises  are  occupied  on  the  expiration  of  a  lease  by  ai^  un- 
der-tenant, the  original  lessee(y)  continues  liable  in  an  action  for  use 
and  occupation,  until  the  absolute  possession  be  restored,  for  otherwise 
the  landlord  would  incur  the  risk  of  having  a  pauper  put  into  posses- 
son:  it  may  be  shewn  that  the  landlord  recognized  or  accepted(z)  the  un- 
dertenant as  his  immediate  tenant,  but  the  mere  fact  of  an  overholding 
ly  auch  undertenant,  though  coupled(a)  with  payment  of  rent  by  him 
for  the  period  of  occupation,  does  not  raise  any  presumption  of  a  de- 
mise by  the  reversioner,  unless  something  occurs  to  shew  the  existence 
of  a  new  contract ;  it  is  not  settled  whether  in  the  case  of  a  lease  granted 
to  two  parties,  one  of  whom  is  desirous  to  give  up  possession,  and  no- 
tifies his  desire  to  the  other,  who  nevertheless  holds  over(6),  the  party 
who  is  out  of  possession  can  be  made  liable  in  an  action  for  use  and 
oecnpation. 

A  tenant  holding  by  lease  for  a  term  having  underlet  the  demised 
premises,  his  undertenant  held  over  for  part  of  a  year,  after  the  expira- 
tion of  the  demise,  against  the  will  of  the  lessee,  by  reason  of  which 
tk  lessee  was  unable  to  restore  the  possession  to  his  lessor,  and  it  was 
niled(c)  that  the  lessee  was  liable  to  make  compensation  for  the  time 
dnrbg  which  his  undertenant  overheld,  though  not  for  a  whole  year's 
v^t,  but  if  the  expired  tenancy  had  been  a  holding  from  year  to  year, 
tk  immediate  lessee  would  have  been  answerable  for  the  full  year's 
^t.    A  party  entitled  under  an  executory  agreement  for  a  lease  hav- 
ing procured  attornments  from  some  of  the  occupying  tenants,  and 
^ected  some  of  the  rents,  before  any  lease  was  executed,  it  was  ruled 
k((f)  was  liable  in  an  action  for  use  and  occupation,  because  the  occu- 
pttion  of  tenants,  whom  a  person  agrees  to  receive  as  his  tenants,  is 
tk  occupation  of  the  party  himself. 

A  tenant  from  year  to  year  continues  liable  in  an   action  for  use 


{«)  Christy  r.  Tancred,  7  Mees.  &  (6)  Christy  v.  Tancred,  9  Mees.  & 

W.  127 ;  9  Mees.  &  W.  438  ;  Harding  W.  438-448. 

r.  Cretborn,  1  Espin.  N.  P.  C.  57 ;  Roe  (c)  Ibbs  v,  Richardson,  9  Ad.  &  £11. 

r.  Wim,  2  New  Rep.  330.  849 ;  1  P.  &  Dav.  618. 

(z)  Htfding  V.  Crethom,    1    Espin.  {d)  Neale  v,  Swind.  2  Cro.  &  Jerv. 

N.  P.  C.  57.  377 ;  Neale  v.  Sweeny,  2  Tyrw.  464, 

(a)  Waring  v.  King,  8   Mees.  &  W.  S.  C. 
571. 
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and  occupation  until  his  hol(iing(6)  is  determined,  either  by 
quit,  the  expiration  of  the  contract,  the  8ub8titudon(/)  of  ai 
nant,  the  eviction  of  the  interest,  or  the  assignment  or  determ 
the  lessor's  estate,  as  a  yearly  tenancy  once  created  is  presu 
sisting  unless  the  tenant  by  legal  means  becomes  exonerated 
pon»bility.  A  tenant  having  quitted  apartments  without  g 
tice,  it  was  ruled(^)  that  the  landlord,  by  endeavouring  to  le 
mises,  and  putting  up  a  board  for  that  purpose,  did  not  affor 
fence  to  the  action,  nor  will  a  mere  reletting  of  premises  by 
lord  to  a  third  person,  taith  the  tenant* s  cansentj  constitute  a 
by  act  and  operation  of  law,  unless  there  be  a  change  of  poss 
by  the  introduction  of  such  new  tenant.  However,  where 
agreed  to  take  a  house  at  a  certain  rent,  and  put  up  a  boa 
purpose  of  underletting  the  premises,  such  evidence  of  occi 
was  considered  sufficiait  to  charge  him  with  the  rent. 

8.  If  a  landlord  confer  an  actual  holding,  with  power  t 
or  enjoy,  so  Seu*  as  depends  on  him,  the  action  is  maintainable 
tenant  who  occupied  the  second  floor  of  a  warehouse,  which 
troyed  by  accidental  fire,  was  held  Uable  in  an  action  for  use  i 
pation,  to  pay  rent  for  the  premises  during  the  period  whic 
between  the  fire(A)  and  the  regular  determination  of  the  te 
nothing  was  done  by  the  lessor  to  deprive  the  tenant  of  his  o 
or  enjoyment :  the  tenant  is  only  suffered  to  withdraw  him 
the  tenancy,  and  to  refu8e(/)  payment  of  his  rent,  where  there 
error  or  fraudulent  misdescription  of  the  demised  premises, 
the  premises  are  found  to  be  uninhabitable  by  means  of  the 
act  or  defiEiult  of  the  landlord  himself.  It  was  held  by  Lord  Ab 
that  a  person  who  lets  a  furnished  house,  does  so  under  an  imj 


(e)  Matthews  r.Sawell,  8  Taunt.  270; 
2  Moore,   202  ;    Graham  v.  Whichelo, 

I  Cro.  &  M.  188 ;  3  Tyrw.  201 ;  Har- 
land  V.  Bromley,  1  Stark.  N.P.  C.  455 ; 
Bull  V.  Sibbs,  8  T.  R.  327. 

(f)  Walls  V.  Atcheson,  3  Bing.  462 ; 

II  Moore,  379 ;  Hall  v.  Burgess,  5  B.  & 
Cress.  332 ;  1  D.  &  Ry.  67 ;  Woodcock 
r.  Nuth,  8  Bing.  170;  1  M.  &  Sc.  317; 
Reeve  t7.  Bird,  4  Typw.  612;  1  Cro.  M. 
&  Rose.  31 ;  Stone  v.  Whiting,  2  Stark. 
N.  P.  C.  235. 

(g)  Redpath  o.  Roberts,  3  Espin.  N. 
P.  C.  225;  Griffith  v.  Hodges,  1  Carr. 
&  P.  426. 

(h)  Doe  dem,  Huddleston  v.  Johnston, 
M*C.  &  Y.  141. 


(t)  Sullivan  v.  Jones,  3  ( 
579. 

(k)  Izon  V.  Gorton,  5  Bi 
501  ;    7   Scott,    537,    S.  C.  ; 
Holtzapfel,  4  Taunt.  45  ; 
Gibbins,  1  Q.  B.  Rep.  421 ; 
Dav.  10,  S.  C. 

(/)  Izon  V.  Gorton,  5  Bi 
507;  7  Scott,  537;  Arden  v. 
Mees.  &  W.  321. 

(m)  Smith  v.  Marrable,  1 
W.  5 ;  1  Carr.  &  M.  479 ;    1 
Etherington,  Ry.  &  M.  268 ; 
117;  Collins  v,  Barrow,  1  ^ 
112;  Cowie  v.  Goodwin,  9 
378. 
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^tioo,  that  it  iB  in  a  fit  state  to  be  inhabited,  and  it  was  ruled  that  the 
exutenoe  of  a  nuisance  of  such  a  nature  that  no  person  could  reason- 
sbljr  be  expected  to  live  in  the  house,  justified  a  tenant  in  quitting 
without  notice,  and  afibrded  a  valid  defence  to  an  action  for  use  and 
oeeapation  of  the  premises.     Under  an  agreement  in  writing  to  take  a 
certain  namb»  of  acres  of  eatage  for  cattle  for  six  months  at  a  specified 
leDt,  after  the  tenant  put  in  his  cattle  he  discovered  that  the  land  was 
strewed  with  lumps(n)  of  refuse  pdnt,  by  which  several  head  of  cattle 
mse  pmsoned,  and  in  an  action  for  use  and  occupation,  it  was  ruled 
dit  the  defendant  was  not  discharged  firom  his  obligation  to  pay  the 
Kierved  rent,  as  it  was  not  shewn  that  the  landlord  was  aware  of  the 
fiiiit  being  on  the  land,  and  that  there  was  no  contract  implied  by  law 
IB  the  case  of  a  fBirming  lease,  that  the  premises  were  to  be  reasonably 
it  far  the  purpose  for  which  they  were  taken.  It  is  difficult  to  suggest 
aitronger  case  for  discharging  an  occupier  from  liability  under  his 
cootract  in  an  action  for  use  and  occupation,  than  where  a  deleterious 
iobitance,  not  only  injurious  to  vegetation,  but  destructive  to  cattle,  is 
strewed  over  pasture  land.     In  an  action  of  debt  for  rent  on  a  demise 
<kf  a  house  and  garden  with  the  use  of  fixtures  for  three  years,  the  de- 
Asdaot  pleaded  that  the  house  was  demised(o)  for  the  purpose  of  habi- 
tuioii,  and  that  he  was  obliged  to  quit  on  the  day  after  he  got  posses- 
sion, in  consequence  of  the  house  being  so  infested  with  bugs  as  to  be 
vafit  for  dwelling  in  it ;  and  after  verdict  for  the  defendant,  the  Court 
<rieted  judgement  to  be  entered  for  the  plaintiff,  because  no  answer  to 
^  action  was  disclosed  by  the  plea. 

Where  a  tenant  took  a  dwelling-house  for  three  years,  and  stipu- 
lated to  keep  it  in  as  good  repair  as  it  then  was,  £Eur  wear  and  tear  ex- 
cepted, although  the  house  became  uninhabitable  in  consequence(/7)  of 
defects  in  the  building,  it  was  ruled,  that  as  the  injury  was  not  occa- 
sioned by  the  landlord's  de&ult,  the  tenant  was  liable  for  the  rent  dur- 
ing the  term,  and  that  the  landlord  in  such  a  case  is  under  no  implied 
^ligation  to  repair.     If  there  be  an  actual  demise,  the  tenant  is  liable 
fo  the  rent  reserved,  notwithstanding  the  destruction  of  the  premises 
hy  accidental  fire,  but  if  there  be  no  express  demise,  he  is  liable  for  the 
^oe(9)  during  which  the  premises  were  actually  occupied,  as  the  com- 
pensation due  for  use  and  occupation  accrues  de  die  in  diem.     If  a 
Isadlord  by  his  misconduct  justify  the  tenant  in  an  abrupt  departure 

(>)  Sutton  V.  Temple,  7  Jurist,  1065.         (p)  Arden  v.  Pullen,  10  Mees.  &  W. 

W  Hart  V.  Windsor,  8  Jurist,  150;  321. 
'J^^ing  Smith  v.  Marrable,  11  Mees.         (q)  Packer  v.  Gibbins,  1  Gale  &  Day. 

^  ^-  &  10;  1  Q.  B.  Rep.  423,  by  FattesoD,  J. 
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during  a  tenancy  limited  to  a  specific  period,  and  to  be  compensated  1 
a  fixed  sum,  he  can  neither  recover(r)  the  whole  rent  under  the  orij 
nal  contract,  nor  insist,  as  in  an  ordinary  tenancy,  upon  the  want 
notice :  but  if  the  landlord  has  been  paid  a  sum  of  money  for  the  a 
tual  occupation,  the  tenant  cannot  recover  it  back ;  and  if  the  tena 
remain  in  occupation  for  any  time  after  the  landlord's  misconduct,  t 
landlord  will  be  entitled  to  recover  whatever  a  jury  may  think  su 
occupation  to  be  worth. 

9.  Two  persons  having  acted  as  executors  of  a  deceased  tenant  i 
years,  and  one  of  them  alone  having  entered  into  possesion  of  t 
chattel  interest,  in  an  action  for  use  and  occupation  against  both  ei 
cutors,  it  was  decided(«)  that  the  entry  by  one  executor  did  not  enn 
as  the  entry  of  his  co-executor,  so  as  to  render  him  who  had  never  e 
tered  personally  liable  in  this  form  of  action,  although  both  execute 
might  have  been  liable  in  their  own  right,  even  without  entry  by  eith« 
to  an  action  of  debt  for  rent  accruing  due  after  the  testator's  death^ 
because  the  term  vested  in  both  by  operation  of  law,  and  after  taki 
upon  themselves  the  executorship,  neither  could  waive  the  term 
which  the  liability  to  pay  rent  was  incident. 

10.  A  tenant  from  year  to  year  being  involved  in  pecuniary  d5 
culties,  assigned  his  property  for  the  benefit  of  his  creditors  to  trusts 
who  entered  on  the  demised  premises  for  the  purpose  of  disposing 
the  stock  in  trade  belonging  to  the  insolvent ;  the  trustees  paid  i 
landlord  a  quarter's  rent  out  of  the  produce  of  the  sale,  and  then 
ferred  to  give  him  up  the  keys  of  the  house  :  in  an  action  for  use  £ 
occupation  against  the  trustees  for  a  subsequent  quarter's  rent,  it  « 
decided  that  they  were  not  answerable,  unless  it  were  proved  that  tiz 
had  actually  occupied  as  tenants^  and  the  Court  held  that  the  quest: 
had  been  properly  submitted  to  the  jury,  whether  the  acts  of  the  tr 
tees  shewed  any  intention  on  their  part  to  become  tenants  of  the  p 
mises ;  and  although  an  action  of  debt  might  lie  against  them  up: 
the  assignment  of  the  interest,  yet  an  action  for  use  and  occupat:^ 
could  not  be  supported,  unless  it  were  shewn  they  had  in  fact  occupL 

11.  Under  this  Statute(2«),  a  landlord,  to  whom  rent  is  due,  is 


(r)  Kirkman  v,  Jervis,  7  Dowl.  Pr.  Mann.  &  Gr.  297 ;  3  Scott's  N.  IC 

Ca.  678 ;  and  see  Meehelen  r.  Wallace,  593,  S.  C. 

7  Ad.  &  Ell.  54,  note ;  6  Nev.  &  M.  (0  How   v.   Kennett,  3  Ad.  &  • 

316.  659;    5    Nev.    &    M.    391;    Carter 

(s)  Nation  r.  Tozer,  4  Tvrw.  561 ;  1  Warne,  Moo.  &  Malk.  479;  Clarke 

Cro.  M.  &  Rose.  172,  S.  C. ;   and  see  Webb,  4  Tyrw.  673;  1  Cro.  M.  &  R. 

Green   v,  Ld.   Listowell,  2  Irish  Law  (m)  23  &  24  Geo.  111.  c.  4,s.  3,  Iri' 

Rep.   384;  Wolla4ston    o,   Hakewill,  3  11  Geo.  II.  c.  19,  s.  14,  English. 
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lowed  to  recovery  not  the  rent,  but  an  equivalent  for  the  rent,  or  rea- 
sonable satis&ction  for  the  use  and  occupation  of  premises  enjoyed  or 
liolden  under  the  demise,  but  it  is  not  within  the  scope  of  the  Act  to 
make  the  remedy  by  action  for  use  and  occupation  co-extensive  with 
all  the  remedies  for  recovery  of  rents  claimed  to  be  due  by  mere  force 
of  the  contract  for  rent :  it  was  only  meant  to  provide  an  easy  remedy 
for  the  simple  ease  of  actual  occupation,  leaving  other  more  compli- 
cated cases  to  their  ordinary  remedy.     Under  an  agreement  to  pay  an 
aamual  rent,  a  bankrupt  occupied  the  demised  premises  for  part  of  the 
year,  and  his  assignees  for  the  remainder  of  the  year,  until  the  rent 
became  due,  and  it  was  ruled(v),  that  although  the  assignees  might 
have  been  liable  in  an  action  of  debt  for  the  whole  year's  rent,  which 
til  doe  after  the  assignment,  yet  in  an  action  for  use  and  occupation 
they  were  only  answerable  for  rent  during  the  period  of  their  occupa- 
tion.    In  a  subsequent  case,  however,  assignees  were  held  liable  for 
die  antecedent  occupation(t<7)  of  the  bankrupt  during  the  gale  in  which 
they  entered,  because  the  rent  falling  due  on  specific  gale-days,  and 
die  assignees  being  in  possession  when  the  gale-day  arrived,  it  was  con- 
sidered they  were  answerable  for  the  full  quarter's  rent.  The  principles 
laid  down  in  Naish  &•  Tatlock(x),  have  been  recognized  and  adopted 
bjr  several  late  decisions,  and  may  be  considered  as  well-established. 
Ajiase  9ole  who  occupied  a  house  as  a  yearly  tenant,  gave  notice  at 
Xidy-day(y)  she  would  quit  at  the  ensuing  Michaelmas :  having  mar- 
^  daring  the  current  half-year,  she  quitted  the  house  in  June,  and  it 
"^18  ruled  that  her  husband  alone  was  not  answerable  in  an  action  for 
^«e  and  occupation,  for  the  half-year's  rent  which  fell  due  at  the  end  of 
tbe  half-year  during  which  the  marriage  took  place :  and  it  was  ob- 
served by  Richardson,  J.,  if  the  wife  had  sold  her  interest  on  the  day 
lb  married,  an  action  would  not  lie  against  the  vendee  for  her  occu- 
intioo,  as  he  would  have  been  a  stranger,  and  the  husband  was  equally 
A  stranger  to  her  occupation. 

12.  An  action  for  use  and  occupation  does  not  lie  for  the  enjoy- 
>^t  of  premises  during  part  of  a  gale,  if  the  contract  be  put  an  end 
^2)  before  the  gale-day  arrives,  and  the  landlord  accept  possession, 
ftf  if  there  be  an  actual  demise  and  an  express  reservation,  the  rent 

(>)  Naiflh  o.  Tatlock,  2  H.  Bla.  319;  Nation  v.  Tozer,  4  Tjrw.  561 ;  1  Cro. 

won  9.  Tozer,  4  Tjrw.  561 ;  1  Cro.  M.  &  Rose.  172. 

«•  k  Roac.   172;   riow  V.  Kennett,  3  (y)  Richardson  v.  Hall,  1  Brod.  &  B. 

^  &  ED.  659 ;  5  Nev.  &  M.  391,  S.C.  50 ;   3  Moore,  307;  and  see  Keating  o. 

(•)  Gibton  V.  Courthope,  1  Dowl.  &  Bulkeley,  2  Stark.  N.  P.  C.  419. 

'^J*  905.  (z)  Grimman  v,  Legge,  8  B.  &  Cress. 

(«)  Naish  V.  TaUock,  2  H.  Bla.  319;  324 ;  2  Mann.  &  Ry.  438,  S.  C. 
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accrues  od  the  day  named  in  the  reservationy  and  on  no  other  d 
though,  if  there  be  no  demise,  and  an  action  be  brought  merely  for 
and  occupation,  then  the  compensation  for  such  occupation  accr 
from  day  to  day,  like  interest.  A  lessee  under  a  contract  not  in  w 
ing,  reserving  rent  payable  half-yearly  on  the  6th  of  April  and  6th 
October,  became  bankrupt(a),  and  a  fiat  issued  against  him  in  Mar 
all  rent  due  up  to  the  previous  October  having  been  paid :  the  asrign 
refused  to  accept  the  lease,  and  the  bankrupt  having  c^ered  wit 
fourteen  days  afterwards,  and  only  one  day  before  the  6th  of  April, 
give  up  possession  to  the  landlord,  it  was  ruled  that  the  bankrupt  1 
see  was  not  liable  under  the  Bankrupt  Act(6),  in  an  action  for  use  i 
occupation,  to  make  compensation  in  respect  of  the  period  of  his  be 
ing  after  the  6th  of  October,  as  the  bankrupt  is  relieved  by  the  Stat 
from  all  rent  accruing  after  the  date  of  the  commission,  in  case  he 
liver  up  the  lease  or  agreement  to  the  lessor  within  fourteen  days  af 
notice  of  the  reftisal  of  his  assignees  to  accept  the  lease :  it  was  a 
ruled  that  this  clause  of  the  Act  extends  to  the  case  of  an  unwritt 
demise,  and  that  the  offer(c)  to  deliver  possession  in  such  case  is  eqi 
valent  to  a  delivery  of  a  lease  or  agreement. 

13.  A  tenant  of  a  dwelling-house,  on  the  expiration  of  his  lease 
Midsummer,  refused  to  give  up  possession,  insisting  upon  notice  i 
quit,  and  continued  to  hold  until  the  following  Christmas,  when  hetei 
dered  the  keys  to  his  landlord,  and  afterwards  paid  all  the  rent  thendw 
Lord  Tenterden,  C.  J,,  left  a  question  to  the  jury(d),  whether  a  ne 
agreement  for  a  tenancy  was  to  be  inferred  from  the  circumstances,  < 
whether  the  party  was  merely  an  overholding  tenant :  after  verdict  i 
the  defendant,  a  new  trial  was  granted,  because  the  payment  of  a  gak 
rent,  which  became  due  after  the  expiration  of  the  lease,  afforded  coi 
elusive  evidence  of  the  creation  of  a  new  tenancy,  which  the  landloi 
could  only  have  put  an  end  to  by  notice  to  quit,  and  could  not  be  d* 
termined  by  the  tenant  without  a  similar  notice,  and  the  lessor  wa 
therefore,  entitled,  in  an  action  for  use  and  occupation,  to  recover  tl 
half-year's  rent  due  at  Lady-day  ensuing.  However,  in  a  subseque 
case,  where  a  tenant,  after  the  expiration  of  his  lease(e),  continued 
possession,  and  paid  rent  at  the  same  rate  for  the  following  quarter  < 

(a)  Slack  v.  Sharpe,   8   Ad.  &  EIL      739. 

366 ;  3  Nev.  &  P.  390,  S.  C.  (d)  Bishop  v.  Howard,  2  B.  &  Cr 

(b)  6  Geo.  IV.  c.  16,  s.  75,  English;  100;  3  D.  &  Ry.  295;  Sauvage  v. 
6  &  7  Will.  IV.  c.  14,  8.  89,  Irish.  puis,  3  Taunt.  410. 

(c)  Slack  V.  Sharpe,  8  Ad.  &  Ell.  (e)  Freeman  v.  Jewry,  Moody  &  B^ 
372,  by  Ld.  Denman,  Ch.  J.;  but  see  19;  and  see  Woodcock  v.  Nuth,  8E 
Briggs  V.  Sowry,  8  Mees.  &  W.  729-  170;  1  Moo.  &Sc.  317,  S.  C. 
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tile  precise  quarter-day,  and  then  claimed  to  give  up  possession :  in  an 
action  for  use  and  occupation  Lord  Tenterden  held  that  such  payment 
of  rent  afforded  no  evidence  of  a  new  continuing  tenancy,  being  equally 
apph'cable  to  a  new  agreement  for  the  quarter,  as  to  a  new  yearly 
holding. 

14.  According  to  ordinary  usage,  lodgings  are  seldom  taken  for  so 
long  a  period  as  a  year,  and  where  a  tenant  quitted  furnished  apart- 
ments at  the  end  of  the  first  year  of  his  tenancy,  it  was  ruled(/*)  that 
proof  of  a  general  occupation  at  a  yearly  rent  did  not  raise  any  pre- 
wmption  of  a  yearly  tenancy.   A  person  hiring  lodgings  by  the  month 
or  by  the  week,  if  he  enter  upon  a  fresh  month  or  a  fresh  week,  will 
beeome(^)  subject  to  rent  for  such  new  period,  because  the  tenancy 
en  only  be  put  an  end  to  on  the  expiration  of  the  month  or  of  the 
md^  but  a  previous  notice  of  quitting,  in  the  absence  of  any  usage  or 
iptement  to  that  effect,  cannot  be  implied  as  part  of  the  contract. 

15.  An  assignment(A)  by  parol,  or  a  surrender(t)  by  parol,  without 
iiidiig,  of  a  yearly  holding,  is  absolutely  void  by  the  provisions  of  the 
Slatate  of  Frauds,  but  if  the  landlord  accept(j)  possession  of  the  de- 
aiied  premises  from  his  tenant,  and  agree  to  relinquish  any  claim 
fcr  fiirther  rent,  or  if  both  landlord  and  tenant  agree  to  the  substitu- 
ia^k)  of  another  tenant,  who  enters  and  becomes  liable  for  pajrment 
tftlie  rent,  such  acceptance  of  possession,  or  substitution  of  another 
teoiDt,  has  the  effect  of  discharging  the  original  tenant  from  any  rent 
lobflequently  accruing  due. 

A  yearly  tenant,  who  leaves  demised  premises  in  pursuance  of  a 
verbal  license  from  the  landlord  for  that  purpose,  and  without  notice  to 
^pit,  continues  liable  in  an  action  for  use  and  occupation,  unless  there  be 
^Mie{l)  in  writing,  or  a  surrender(m)  by  operation  of  law :  but  where 
Ae  tenant  acting  under  such  a  license,  relinquishes  the  possession, 
ind  the  landlord  accepts  it,  then  the  license,  coupled  with  the  &ct  of 


(/)  Wilson  V.  Abbott,  3  B.  &  Cress, 
tt;  i  D.  &  Ry.  693. 

(g)  Hnflbll  V.  Armitstead,  7  Carr.  & 
P*56,  bj  Parke,  Baron;  and  see  Doe 
^  Parrj  v.  Hazell,  1  Espin.  N.P.C. 
M;  Roe  dem.  Peacock  v.  Raffim,  6  Es- 
fin.  N.  P.  C.  4. 
(i)  Hotting  9.  Martm,  1  Campb.  N. 

1^*CI.81S;  2  Moore's  Rep.  270,  same 

ciN,dted. 
(0  MoUett  V.  Brayne,  2  Campb.  N. 

P*C  lOS;  2  Blann.  &  Ry.  403,  same 

^  ia  tibe  note ;  Thompson  v,  Wilson, 

^  8Wu  N.  P.  C.  879. 
(i)Wldtehead  v.  Clifford,  5  Tannt. 


518 ;  Dodd  v.  Acklom,  7  Jurist,  1017* 
(k)  Grimman  v,  Legve,  8  B.  &  Cress. 
324;  2  M.  &  Ry.  438;  Taylor  v.  Chap- 
man,  Peake*s  Add.  Cases,  19;  Sparrow 
0.  Hawkes,  2  Espin.  N.  P.  C.  505 ;  Gra- 
ham V.  Whichelo,  1  Cro.  &  M.  188;  3 
Tyrw.  201. 

(0  MoUett  o.  Brayne,  2  Campb.  N. 
P.C.  103 ;  Thompson  o.  Wilson,  2  Stark. 
N.  P.  C.  379. 

(m)  Johnstone  v.  Huddlestone,  4  B. 
&  Cr.  922;  7  D.  &  Ry.  411 ;  Doe  dem. 
Huddlestone  v,  Johnston,  M*Clell.  &  Y. 
141. 
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the  change  of  po8se88ion(fi),  takes  effect  as  a  surrender -by  act  and  ope- 
ration of  law,  and  rent  fsdling  due  after  such  acceptance  cannot  be 
recovered  from  the  original  tenant.     So,  if  a  lessee  underlet,  and  the 
landlord,  with  the  assent  of  such  original  lessee,  by  parol,  accept  the 
under-lessee  as  his  immediate  tenant,  such  an  arrangement  will  consd- 
tute(o)  a  surrender  by  act  and  operation  of  law,  within  the  exception  in 
the  Statute  of  Frauds,  and  the  landlord  cannot  afterwards  recover  rent 
from  the  original  lessee,  as  the  substituted  lessee  becomes  answerable 
for  the  subsequent  rent :  in  order,  however,  to  discharge  the  original 
lessee(p)  from  his  liability,  there  must  be  an  actual  substitution  of  the 
new  tenant,  and  a  mere  contract  for  that  purpose,  or  an  acceptance  oC 
rent  from  the  new  occupier,  will  not  be  sufficient.    Where  two  tenants 
who  held  separate  farms,  each  at  the  same  rent,  under  different  land— - 
lords,  verbally  agreed,  with  the  assent  of  their  respective  lessors,  to  er«^ 
change  their  holdings,  and  e^ch{q)  accordingly  took  possession  of  tk.^ 
other's  farm,  but  there  was  no  agreement  in  writing  on  the  subject,  %.t 
was  ruled  by  the  Exchequer  that  the  transaction  constituted  a  surreca- 
der  by  operation  of  law,  and  a  new  demise  by  each  landlord  to  the  su%>- 
stituted  tenant. 

16.  Where  the  occupation  of  premises  originates  in  fraud  or  mis- 
representation of  the  owner,  and  no  benefit  is  derived  from  them  by 
the  occupier,  an  action  does  not  lie  for  such  use  and  occupation  :  a 
purchaser  having  entered(r)  into  possession  of  a  dwelling-house  under 
a  contract  of  sale,  which  was  not  completed  in  consequence  of  a  defiset 
in  the  vendor's  title,  and  the  agreement  being  rescinded,  it  was  deter- 
mined that  the  vendor  could  not  maintain  an  action  for  use  and  occ^ti- 
pation  against  the  purchaser,  who  derived  no  benefit  from  the  premises 
during  the  period  of  six  months,  while  he  retained  possession  :  even  i^ 
the  occupation  were  beneficial,  where  the  parties  have  entered  into  a.n 
express  agreement  for  sale,  it  may  be  productive  of  much(«)  hardship 


(n)  Grimman  «.  Legge,  8  B.  &  Cress. 
324 ;  2  M.  &  Ry.  438 ;  Dodd  v.  Ack- 
lorn,  7  Jurist,  1017* 

(o)  Thomas  c.  Cook,  2  B.  &  Aid. 
1 19 ;  same  case,  cited  4  B.  &  Cress.  933, 
by  Bayley,  J. ;  Reeve  p.  Bird,  1  Cro.  M. 
&  Rose.  31  ;  4  Tyrw.  612;  Woodcock 
V.  Nuth,  8  Bing.  170;  1  M.  &  Sc.  317; 
Phipps  17.  Sculthorpe,  1  B.  &  Aid.  50 ; 
Sparrow  v.  Hawkes,  2  Espin.  N.  P.  C. 
605 ;  The  King  t?.  Inhab.  of  Banbury, 
1  Ad.  &  Ell.  136;  3  Nev.  &  M.  292; 
Lessee  Lynch  r.  Lynch,  6  Irish  Law 
Rep.    131 ;     see  Thursby   v.   Plant,    1 


Saund.  236,  A.,  note  (K),  236,  C,  not« 
CN);  Turner  v,  Hardey,  9Mee8.&  '^'^• 
770. 

(/>)  Graham  v,  Whichelo,  1  Cro-  ^ 
M.  188;  3  Tyrw.  201. 

{q)  Bees  v,  Williams,  2  Cro.  !^.  * 
Rose.  581;  Tyrw.  &  Gr.  23,  S.  C  i 
Peter  v.  Kendal,  6  B.  &  Cress.  703. 

(r)  Kirtland  v.  Pounsett,  2  Ta«3.«^ 
145;  Hearne  ».  Tomlin,  Peake*8  M-  ■^' 
C.  192 ;  Foster  i?.  Blake,  2  Huds.  &  ^I* 
296 ;  Rumball  v.  Wright.  1  Carr.  ^^  ^• 
589. 

(.v)  3  Stark.  Evid.  1 183,  note. 
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r  ^e  vendor  be  suffered,  by  reason  of  his  own  breach  of  contract,  to 
iCp^iYert  the  intended  purchaser  into  a  tenant,  and  to  bind  him  by  an 
implied  contract,  wholly  different  from  the  express  agreement  of  the 
^parties :  but  if  a  party  be  let  into  possession  under  a  contract  of  pur- 
chase, which  is  afterwards  broken  off(^),  he  is  liable,  in  an  action  for 
use  and  occupation  at  the  suit  of  the  vendor,  for  the  period  during 
which  possession  is  retained  after  the  agreement  of  sale  has  been  re- 
•dnded :  "while  a  party  continues  in  possession  under  a  contract  of  sale, 
be  is  tenant  at  will,  under  a  distinct  stipulation  that  he  shall  hold  rent- 
free,  but  when  that  contract  is  at  an  end,  he  becomes  tenant  at  will 
QDconditionaUy,  and  from  that  time  he  has  to  pay  for  his  occupation. 
A  person  who  claimed  the  ownership  of  premises  by  adverse  title,  hav- 
ing obtained  possession  from  the  rightful  tenant  by  a  fraudulent  misre- 
presentation of  £Eu;t8,  the  peculiar  circumstances  of  the  case(tf)  were 
<ieemed  sufficient  to  raise  an  implied  contract  for  the  use  and  occupa- 
^  of  the  premises  for  the  time,  while  the  excluded  tenant  was  impro- 
perly kept  out  of  the  occupation. 

(0  Howard  v.  Shaw,  8  Mees.  &  W.         (u)  HaU  v.  Vaughan,  6  Price,  157. 
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17.  Tenant  cannot  dispute  the  Party  s 

Title  from  whom  he  got  Posses- 
sion, 

18.  When  Possession  is  not  obtained 

from  Claimant  J  the  Occupier  may 
avoid  Acts  done  b§  him  through 
Mistake, 

19.  Tenant  cannot  dispute  the  Title  of 

a  Party  m  Primty  vritk  his  LmuL 
lord, 

20.  Where  Defendant  did  not  enter  tm- 

der  Claimant,  Rent  recoterable 
only  from  the  Time  of  Plaintiffs 
acquiring  the  legal  Estate, 

21.  Tenant  may  shew  his  Lessor* s  7Y- 

tle  determined, 

22.  Where  Lessee  holds  from  Mart' 

gagor.  Payments  to  Mortgagee, 
after  Notice,  protected, 

23.  Use  and  Occupation  lies  at  Suit  of 

Annuitant  having  Right  to  re* 
enter, 

24.  Assignee  of  yearly  Tenant  conti- 

nues  to  hold  on  same  Terms  as  his 
Predecessor. 

25.  When    Use  and  Occupation  lies 

against  wrongful  Occupier, 

26.  Tenant  evicted    of  Part    by  his 

Landlord,  may  give  up  the  Resi- 
due, 

27.  Use  and  Occupation  lies  by  and 

against  Corporation  aggregate, 

28. lies  for  permissive  Occupation 

of  incorporeal  Hereditament, 


PLEADINGS. 

29.  Form  cf  declaring  for   I 

Occupation, 
90.  When  Vebt  far  Use  and  i 

tion  preferable  to  Assumt 
31,  Declaration  hy  surmving  t 
82.  ■-■■  against  survinng  Oct 
33.  —  on  a  Holding  under  '. 

m  common, 
84.  —  c^gainst  an  Executor 

representative  Capacity, 

35.  Special  Pleas, 

36.  Judgement  hyDefindL 

EVIDENCE. 

87.  Contract  in  Writing  for  a 
must  be  proved, 

38.  —  utdess  Plaintiff  make 

Case  without  disclosing  it 
tence, 

39.  What  Facts  may  be  proved 

rol  Testimony,  without  pri 
written  Contract. 

40.  Statement  by  a  Party  ofth 

tents  of  a  written  Instrum 
missibie, 

41.  Where  Instrument  referrec 

Contract  requires  a  Stam 

42.  Entry  in  Writing  of  the  T 

Demise,  not  signed,  does 
quire  a  Stamp, 


17.  A  TENANT  is  not  allowed  to  (lispute(a)  the  title  of  the 
or  person  from  whom  he  obtained  possession,  or  by  whose  li 
or  permission  he  occupied  the  premises,  although  such  persoi 


(a)  Lewis  v.  Wallace,  Bull.  N.  P. 
139 ;  Sayer,  13  ;  Cooke  v.  Loxley,  5  T. 
R.  4 ;  Brooksby  v.  Watts,  6  Taunt.  133 ; 
2  Marsh.  38;  Barwick  dem.  Mayor  of 
Richmond  ».  Thompson,  7  T.  R.  488 ; 
Doe  dem,  Prichitt  v,  Mitchell,  1  Bro.  & 
B.  11 ;  3  Moore,  229;  Doe  dem.  Knight 
V,  Smythe,  4  M.  &  Selw.  348 ;  Dancer  v. 
Hastbgs,   4  Bing.  2;    12  Moore,  34; 


Agar  V,  Young,  Carr.  &  M.  "J 

(6)  Doe  dem,  Johnson  v. 
Ad.  &  EU.  168;  4  Nev.  &  M. 
(c)  Hodson  V,  Sharpe,  10  1 
Doe  dem,  BuUen  v.  Mills,  2  J 
17:  4  Nev.  &  M.  25;  1  Mo< 
385;  Fleming  v.  Gooding,  10 1 
4  Moo.  &  Sc.  450 ;  Jones  dem. 
Driscoll,  2  Huds.  &  Br.  552. 
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^^  title,  or  only  an  equitable  title(d),  or  had  procured  an  assignment  of 
^^  interest  by  fraud(6).  Where  a  party  occupies  by  sufferance  of 
Mother,  and  it  appears  on  the  plaintiff's  proofe  in  an  action  for  use 
^d  occupation,  that  he  has  only  an  equitable  interest  for  life,  and  that 
*«  legal  estate  is  outstanding(y^  in  a  third  person,  the  occupier  cannot 
^  himself  of  that  defence,  as  the  term  ^*  landlord"  used  in  the  Sta- 
ite  is  considered  to  mean  the  person,  whom  the  defendant  has  recog- 
ted  in  that  capacity.  A  person  obtaining  posses8ion(^)  fraudulently 
Offl,  or  by  license  of  another,  is  not  permitted  to  contest  the  title  of 
le  person  from  whom  the  possession  is  procured,  until  after  the  pre- 
ises  have  been  restored  to  the  former  occupier. 

18.  No  general  rule  is  more  important,  or  more  strictly  observed, 
ma  that  which  precludes  a  tenant  from  disputing  his  landlord's  title, 
It  it  is  always  open  to  a  tenant  who  is  not  guilty  of  lache8(A),  to  ex- 
liin  and  avoid  acts  done  by  him  under  mistake  or  through  misrepre- 
ntation,  where  he  has  not  obtained  possession  from  the  claimant ;  and 
'kere  a  tenancy  is  attempted  to  be  established  merely  by  evidence  of 
^yment  of  rent,  without  proving  any  actual  demise,  or  that  the  te- 
^t  had  been  let  into  possession  by  the  person  to  whom  payment 
*>•  made,  evidence  is  admissible(t),  on  the  part  of  such  tenant,  to 
^xpliin  the  payment  of  rent,  and  to  shew  on  whose  behalf  the  rent  was 

Where  premises  were  let  by  auction,  and  conditions  were  signed  by 
downer,  stipulating  that  the  rent  was  to  be  paid  into  the  hands  of 
die  auctioneers,  who  were  creditors  of  the  lessor :  in  an  action  for  use 
M  occupation  by  the  auctioneers(y)  against  the  person  who  was  de- 
dued  tenant  at  such  letting  and  entered  into  possession,  it  was  ruled 
Int  the  auctioneers  only  let  the  premises  as  agents  of  the  owner,  and 
hereto  receive  the  rent  as  his  agents,  and  that  the  action  should  have 
^n  brought  in  the  name  of  the  principal.  If  a  steward  put  a  person 
^  possession  of  premises  as  tenant  to  a  landlord,  whom  he  does  not 
tee,  it  may  be  afterwards  shewn(A)  by  parol  evidence  who  the  land- 


ed) Doe  dem.  Nepean  v.  Bndden,  5 
U  Aid.  626;  1  D.  &  Ry.  243;  Doe 
'm.  Coloagfai  v.  Block.  8  Carr.  &  P. 
M;  Nauh  v.  Tatlock,  2  H.  Bla.  323. 
(e)  Ftarrj  v.  House,  Holt*8  N.  P.  C. 
19  and  tho  note. 

Dolbj  V.  lies,  11  Ad.  &  Ell.  335; 

er.  ft  P.  287 :   Cooper  v,  BUndy,  1 
1^.  N.  C.  45 ;  4  Moo.  &  Sc.  562. 
r)  Doe  dem,  Johnson  v.  Baytup,  3 
:  A  EIL  188;  4  Nev.  &  M.  837. 


(2 


(A)  Doe  dem,  Plerin  v.  Brown,  7  Ad. 
&  Ell.  447 ;  2  Nev.  &  P.  592 ;  Grej^ry 
V.  Doidge,  3  Brng.  474 ;  1 1  Moore,  394 ; 
Mklgley  v.  Lawder,  Hayes  &  J.  479; 
Jew  V.  Wood,  Craig  &  Ph.  195. 

(t)  Doe  dem,  Harvey  v.  Francis,  2 
Moo.  &  Rob.  57. 

(J)  Evans  v.  Evans,  3  Ad.  &  Ell. 
132. 

(k)  Fleming  v.  Gooding,  10  Bing. 
549 ;  4  Moo.  &  Sc.  455. 
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lord  was,  and  the  tenant  will  not  be  suffered  to  controvert  the 
the  unnamed  lessor. 

19.  Upon  the  same  principle  that  a  tenant  cannot  dispute 
sor's  title,  he  will  not  be  allowed  to  impeach  the  title  of  any 
having  a  privity  of  interest  with  the  chief  landlord  :  a  mesne  1 
having  demised  for  a  term  which  expired,  it  was  ruled  that  the 
tenant(/)  could  not  dispute  the  title  of  the  chief  landlord,  no 
tenant  be  allowed  to  impeach  the  title  of  a  person  deriving  by 
ment(m)  from  the  lessor.  So  a  person  holding  under  a  tenant 
cannot,  after  his  lessor's  death,  set  up(n)  title  in  a  third  person, 
purpose  of  defeating  the  right  of  a  remainder-man  deriving  un 
same  title  as  the  lessor.  One  Nevitt  having  let  a  tenant  into 
sion,  afterwards  told  him  that  the  premises  belonged  to  Bi 
whom  the  rent  in  future  should  be  paid :  the  tenant  having  co 
another  person  claimed  by  title  paramount  to  Nevitt,  and  it  was  i 
that  Butler  was  entitled  to  stand  in  Nevitt's  place,  and  that  the 
who  could  not  dispute  Nevitt's  title,  was  equally  precluded  fr 
puting  Butler's. 

20.  In  an  action  for  use  and  occupation,  where  the  de 
does  not  come  in  under  the  plaintiff,  rent  is  only  recoverable  fi 
time  the  plaintiff  acquired  the  legal  estate  in  the  demised  premi 
though  he  had  long  before  obtained  an  assignment  of  the  ec 
interest :  one  Carpenter  entered  upon  a  leasehold  cottage  unde 
who  soon  afterwards  mortgaged  the  premises;  the  lessor,  in  1^ 
signed  the  equity  of  redemption  to  the  plaintiff,  who  acquired  tl 
estate  shortly  previous  to  bringing  the  action,  and  it  was  ruled( 
such  assignee  of  the  reversion  could  only  recover  rent  from  the 
obtained  the  legal  estate  by  assignment  of  the  mortgage,  foi 
there  is  no  express  demise,  a  tenancy  can  only  be  implied  in  fi 
the  party  having  the  legal  estate. 

21.  Formerly  a  tenant  was  not  allowed  in  an  action  for  use 
cupation,  to  shew  that  the  title  of  the  party  from  whom  he  ( 


(/)  Barwick  dem.  Mayor  of  Richmond 
V.  Thompson,  7  T.  R.  488. 

(m)  Rennie  v,  Robinson,  1  Bing.  147 ; 
7  Moore,  539 ;  Cooper  v,  Blandy,  1 
Bing.  N.  C.  45 ;  4  Moo.  &  Sc.  562 ; 
Doe  dem.  Bullen  v.  Mills,  2  Ad.  &  EII. 
17;  4  Nev.  &  M.  25;  Doe  dem.  Mar- 
low  V.  Wiggins,  7  Jurist,  529. 

(n)  Doe  dem.  Colemere  v.  Whitroe, 
D.  &  Ry.  N.  P.  C.  1,  at  the  end  of  2  D.  & 
Ry.  Rep. ;  Johnson  v.  Mason,  1  Espin. 


N.  P.  C.  89. 

(o)  Hall  V.  Butler,  10  Ad 
204;  2  Perry  &  Dav.  374;  Jew 
Cr.  &  Ph.  195. 

( p)  Cobb  V.  Carpenter,  2  C 
P.  C.  613,  in  the  note ;   Morge 

2  Mann.  &  Ry.  303;  Bud 
Simpson,  5  Tyrw.  347,  by  Par 
Cro.  M.  &  Rose.  834  ;  Brydges 

3  Q.  B.  Rep.  603 ;  2  Gale  &  £ 
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ssion  had  ceased,  but  the  rule  on  this  subject(9)  has  been  relaxed, 
ridence  will  now  be  received  to  establish  that  the  lessor's  title  to 
operty  had  expired,  or  deterinined(r),  or  passed  to  another,  and 
lie  tenant,  as  soon  as  he  was  aware  of  the  fact,  had  entered 
the  new  landlord :  when  the  title  of  the  original  lessor  is  either 
lined  or  transferred  to  another,  the  occupier  is  then  continued  by 
ffierance  of  the  real  owner,  who  is  entitled  to  recover  the  rent  in 
ion  for  use  and  occupation  :  and  even  payment(«)  of  rent  to  a 
which  became  due  after  his  title  expired,  and  after  the  tenant 
itice  of  an  adverse  claim,  does  not  amount  to  a  recognition  of 
1  the  lessor,  or  to  a  virtual  attornment,  unless,  at  the  time  of 
^  such  payment,  the  tenant  knew  the  precise  nature  of  the  ad- 
;laim,  or  the  manner  in  which  the  lessor's  title  expired. 
.  If  tenants  holding  under  demises  made  by  a  mortgagor  subse- 
y  to  the  mortgage,  pay  their  rents  to  the  mortgagee  after  notice 
&t  purpose,  such  payments(^)  will  be  protected,  and  the  lessees 
It  be  estopped  in  any  proceeding  against  them  by  the  mortgagor 
overy  of  the  same  rents,  from  shewing  the  existence  of  the  prior 
ige,  and  their  compliance  with  the  mortgagee's  demand  of  pay- 


dwelling-house  being  granted  in  mortgage,  the  mortgagor  con- 
in  possession,  and  let  the  house  furnished  to  the  defendant :  the 
Igor  being  declared  bankrupt,  lei  the  house  and  furniture,  by 
lent  of  the  assignees  of  his  estate,  to  the  defendant  as  a  weekly(tt) 
,  at  a  gross  rent,  and  the  mortgagee,  at  the  end  of  three  weeks, 
notice  to  the  defendant  requiring  payment  of  his  rent :  in  an 
for  use  and  occupation  of  the  house  and  furniture,  at  the  suit  of 
signees  against  the  occupier,  it  was  ruled  they  were  entitled  to 
r  a  proportion  of  the  rent  as  compensation  for  the  use  of  the  fur* 
,  and  that  the  mortgagee  had  only  a  right  to  any  profit  derived 


Zhiidae  v.  M'Kenzie,  4  Mann.  & 
);  4  Scott,  N.R.  796;  Doe  dem, 
I  V.  Ramsbotham,  3  M.  &  Selw. 
>oe  dem.  Lowden  v.  Watson,  2 
N.  P.  C.  230 ;  Doe dem.  Strode  v. 

Tyrw.  &  Gr.  19;  2  Cro.  M.  & 
68. 

Iffir  V,  Young,  1  Carr.  &  M.  78 ; 
.  Westwood,  2  Cainpb.  N.  P.  C. 
iwns  V.  Cooper,  1  Gale  &  Dav. 
i  Q.  B.  Rep.  256 ;  Hopcraft  v. 

Binff.  613;  2  Moo.  &  Sc.  760; 
1 V.  Henderson,  5  Irish  Law  Rep. 

'enner  v.  Duplock,  2  Bing.  10; 


9  Moore,  38;  Gregory  v.  Doidge,  3 
Bing.  474;  4  Moore,  394;  Neave  v. 
Moss,  1  Bing.  360:  8  Moore,  389: 
Brook  1-.  Biggs,  2  Bing.  N.  C.  572 ;  2 
Scott,  803;  Claridge  v.  M'Kenzie,  4 
Mann.  &  Gr.  143;  4  Scott's  N.  Rep. 
796. 

(t)  Johnson  9.  Jones,  9  Ad.  &  Ell. 
809 ;  1  P.  &  Dav.  651 ;  Waddilove  v. 
Barnett,  2  Bing.  N.  C.  538;  2  Scott, 
763 ;  4  Dowl.  Pr.  Ca.  347 ;  Kingsmill 
V.  Watson,  2  Huds.  &  Br.  608;  and  see 
Wheeler  v.  firanscombe,  7  Jurist,  1131. 

(u)  Salmon  v.  Matthews,  8  Mees.  & 
W.  827. 
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exclusively  from  the  house:  it  was  contended  that  the  entire  n 
i88ued(v)  out  of  the  house,  and  was  payable  by  the  occupier  to  1 
mortgagee,  and  that  any  apportionment  of  such  rent  was  properly 
coverable  in  an  action  by  the  assignees  against  the  mortgagee,  i 
ought  not  to  be  apportioned  at  the  expense  of  the  occupier. 

23.  Theophilus  Beavan  having  granted  a  rent-charge  out  of  cerli 
lands  to  one  Chawner,  with  the  usual  clauses  of  distress  and  re-ent 
in  case  of  non-payment,  afterwards  demised  the  premises  to  the  defei 
dant,  Boulter,  for  a  term  of  sixty-one  years :  the  rent-charge  being  i 
arrear,  the  owner  recovered  judgement  in  ejectment,  grounded  on  tb 
clause  of  re-entry,  and  the  lessee,  in  order  to  avoid  the  execution  of  tic 
writ  of  possession,  verbally  attorned  to  Chawner,  and  thenoeforwanI(v] 
paid  him  rent :  and  it  was  ruled  that  such  attornment  and  payment  ol 
rent,  created  a  new  tenancy  between  the  annuitant  and  the  lessee,  de- 
terminable on  payment  of  the  arrears  of  the  rent-charge,  when  the  te- 
nant's lease  for  years  would  revive :  and  that  the  annuitant  had  a  right 
to  recover  possession  from  the  lessee,  on  giving  notice  to  quit,  and 
would,  of  course,  be  entitled  to  enforce  payment  of  rent  in  an  action  for 
use  and  occupation  against  the  lessee. 

24.  In  order  to  maintain  this  action,  it  must  be  shewn  that  the  de- 
fendant(a;)  occupied  the  premises  by  the  plaintiff's  permission,  or  by 
the  permission  of  some  person  from  whom  the  plaintiff  derives,  as  a 
mere  stranger,  or(y)  adverse  claimant,  or  cesiu%qne{z)  trust  will  not  be 
suffered  to  try  his  title  by  this  mode  of  proceeding ;  however,  proof  oi 
payment  of  rent  out  of  the  premises  by  the  defendant  in  the  capacity(a) 
of  tenant  to  the  plaintiff,  or  that  the  tenant  submitted  to  a  distres8(i) 
for  rent,  or  otherwise  recognized(e)  the  plaintiff's  title,  is  a  sufficient 
primd  facte  case.  Upon  a  holding  by  a  yearly  tenant,  if  the  reversion 
descends  to  the  heir  of  the  lessor,  and  he  does  not  give  notice  to  quit) 
the  tenancy  will  continue,  or  if  a  new  party  enter  into  posse88ion{(') 
as  assignee  of  the  original  tenant,  and  notice  to  quit  be  not  given,  such 
assignee  will  become  tenant  on  the  same  terms  as  his  predecessor, 


(v)  Farewell  v,  Dickenson,  6  B.  & 
Cress.  251  ;  9  D.  &  Ry.  245. 

(w)  Doe  dem.  Chawner  v,  Bonlter,  6 
Ad.  &  Ell.  675;  1  Nev.  &  P.  650; 
Birch  V,  Wright,  1  T.  R.  378. 

(x)  Morgan  v,  Ambrose,  Peake's  Evi- 
dence, 255 ;  WooUey  ».  Watling,  7  Carr. 
&  P.  616. 

(y)  Wybrants  r.  Tallon,  Vern.  &  Scr. 
268-279  ;  Clarance  v,  Marshall,  4  Tyr. 
147 ;  2  Cro.  M.  &  R.  495. 

(z)  Morgell  V.  Paul,  2  Mann.  &  Ry. 


303. 

(a)  Strahan  v.  Smith,  4  Bing.  95;  12 
Moo.  289. 

(b)  Pan  ton  o.  Jones,  3  Campb.  N.P- 
C.  372 ;  Cooper  r.  Blandy,  1  Bing.  N- 
C.  45 ;  4  Moo.  &  Sc.  562,  S.  C. 

(c)  Townsend  v.  Davis.  Forrest,  120; 
Doe  dem,  Jones  v.  Driscoll,  2  Huds. » 
Br.  552. 

(d)  Buckworth  v.  Simpson,  5  Tyr*' 
344-354,  by  Parke,  Baron. 
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se  the  relation  of  landlord  and  tenant  will  be  implied  from  the 

00  of  the  parties :  if  the  law  did  not  imply  a  contract  of  this 
,  the  consequence  would  be,  that  in  such  cases  no  action  could 
iported  for  any  breach  of  the  original  terms  of  demise,  either  in 
ing  repairs,  or  in  violating  specified  modes  of  cultivation,  unless 
it  by  the  executors  of  the  original  landlord  against  the  personal 
ntatives  of  the  original  lessee ;  which  would  be  most  inconve- 
ftnd  perhaps  impracticable,  after  a  lapse  of  several  years,  for  it  is 
hat  neither  the  English  Statute(6),  32  Hen.  VIII.  c.  34,  nor  the 
onding  Irish  Act,  apply  to  any  demises  except  those  made  by 
ire.  Lands  being  let  by  instrument  in  writing,  not  under  seal, 
t  year  certain,  and  then  from  year  to  year,  so  long  as  both  par- 
ased,  with  various  stipulations,  as  to  cultivation(y^  and  repairs, 
lant  entered,  and  on  his  decease,  his  executors  continued  to 
,  and  having  paid  rent  for  several  years,  it  was  held  they  were 
dly  liable  for  breaches  of  the  stipulations  contained  in  the  in- 
at  of  demise,  and  were  properly  sued  in  ctssumpsity  on  an  implied 
3  to  perform  them,  founded  on  the  consideration  of  the  lessor's 
ing  from  giving  notice  to  quit,  and  of  the  continuance  of  the  exe- 
in  occupation :  but  where  a  farm  was  holden  by  lease,  not  under 
t  seven  years,  reserving  rent,  and  containingvarious  agricultural 
dons,  and  the  fee  was  afterwards,  and  during  the  continuance  of 
use,  conveyed  to  a  purchaser,  who  gave  the  lessee  notice  of  the 
ance :  in  an  action  of  assumpsit  by  the  purchaser(^)  against  the 
or  non-observance  of  the  stipulations  in  the  lease,  the  lessee  de- 

1  tenancy,  and  traversed  the  breaches :  the  tenancy  was  proved, 
was  contended  the  action  would  not  lie,  as  a  special  contract 
se  could  only  be  assigned  by  the  operation  of  the  Statute  of  Re- 
s(A),  which  is  confined  to  leases  under  seal ;  and  as  the  tenant 
r  a  fixed  term,  which  the  assignee  of  the  freehold  had  no  power 
rmine,  this  case  was  distinguishable  from  Buckworth  v.  Simp- 

however,  it  became  unnecessary  to  decide  this  point,  as  there 
plea  raising  a  question  as  to  the  existence  of  a  contract  between 
intiff  and  defendant. 

Where  a  person  wrongfully  obtains  possession  of  another's 
;he  owner  may  sue  him  either  as  a  wrong-doer,  or  treat  him  as 

;  Heo.  VIII.  c.  34,  English;  10  mer  v.  Preedj,  3  Meeson  &  W.  602. 

iiess.  %  c.  4,  Irish.  (h)  10  Car.  I.  Sess.  2,  c.  4,  Irish ;  32 

ackworth  v.  Simpson,  5  Tyrw.  Hen.  VIII.  c.  34,  English. 

>o.  M.  &  R.  834,  S.  C.  (0  Buckworth  v.  Simpson,  5  Tjrw. 

rydges  v.  Lewis,  2  Gale  &  Dav.  344  ;  1  Cro.  M.  &  Rose.  834,  S.  C. 
Q.  B.  Rep.  603,  S.  C. ;    Morti- 
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a  tenant(j)  in  an  action  for  use  and  occupation,  but  the  owner  cann 
maintain  assumpsit  after  treating(A)  the  occupier^s  act  as  a  trespas 
If  the  possession  of  a  yearly  tenant  be  evicted  by  ejectment  groundi 
upon  notice  to  quit,  the  landlord  may,  in  an  action  for  U8e(/)  and  occ 
pation,  recover  the  profits  accruing  previously  to  the  time  of  the  denu 
in  ejectment :  and  if  the  interest  of  a  tenant  holding  under  an  equital 
article  or  accepted  proposal,  be  defeated  by  ejectment  for  nonpaym^ 
of  rent,  the  landlord,  by  the  provisions  of  the  Irish  Statute(m)^ 
Geo.  II.  c.  14,  is  entitled  to  have  recourse  to  the  same  remedies  for  ^ 
rears  of  rent  due  out  of  the  premises  up  to  the  time  of  execution  eji 
cuted  in  such  ejectment,  as  he  might  have  had  against  the  lessee  or  h 
assignee,  if  no  such  ejectment  had  been  brought. 

26.  If  a  lessee,  holding  by  indenture  of  lease,  be  wrong^Iy  evictee 
by  his  lessor  from  any  parcel(n)  of  the  demised  premises,  the  wbok 
rent  is  suspended  until  the  party  be  reinstated,  but  if  a  tenant  holding 
by  parol,  or  by  instrument  not  under  seal,  be  evicted  by  his  landlord 
from  part  of  the  premises,  he  may  treat  his  tenancy  as  absolutely  de- 
termined, by  giving  up  possession(o)  of  the  residue,  and  will  be  dis- 
charged from  further  liability  to  rent ;  and  if,  after  such  eviction  of  part, 
the  tenant  continue  to  hold  the  remainder,  he  will  be  liable  to  make 
fair  compensation  for  the  portion  which  he  retains,  either  in  an  action 
of  assumpsit  or  of  debt  for  use  and  occupation.  A  yearly  tenant  bal- 
ing underlet  part  of  the  demised  premises  to  one  Badger,  the  head- 
landlord  served  Badger  with  notice  to  quit,  upon  which  he  deserted 
the  part  of  the  lands  he  had  previously  occupied,  and  it  remained  un- 
tenanted for  a  year(/))  :  Lord  Ellen  borough  ruled  that  such  act  of  the 
head-landlord  was  equivalent  to  an  eviction  of  the  part  of  the  lands 
holden  by  Badger,  and  suggested  that  an  eviction  might  have  been 
pleaded  to  the  demand  for  the  whole  rent,  in  an  action  for  use  and  oc- 
cupation against  the  intermediate  tenant.  A  person  having  taken  s 
mansion-house  and  farm,  under  an  agreement  that  be  should  enjoy  the 
exclusive  privilege  of  sporting  over  the  manor  in  which  the  fiurm  wai 


(j)  Foster  v.  Stewart,  3  M.  &  Selw. 
191 ;  Davis  v,  Morgan,  4  B.  &  Cress. 
12;  G  D.  &  Ry.  42;  Monypenny  v, 
Bristow,  2  Russ.  &  M.  127,  and  Pearce 
V.  Day,  there  cited. 

(A)  Birch  v.  Wright,  1  T.  R.  378 ; 
Jenner  v.  Clegg,  I  Moo.  &  Rob.  213; 
Bridges  v.  Smith,  5  Bing.  410;  2  Moo. 
&  P.  470 ;  Daly  v.  Colbert,  3  Irish  Law 
Rep.  355 ;  Pulteney  v.  Warren,  6  Vesey, 

87. 

(/)  Doe  rfem.  Chenyr.  Batten,  I  Cowp. 


246 ;  Adams  on  Ejectment,  380. 

(7/t)  5  Geo.  1].  c.  4,  s.  2,  Irish. 

(r)  Salmon  v.  Smith,  1  Samid.  ^ 
note  2. 

(o)  Grand  Canal  Co.  v.  Fitzsimons, 
Huds.  &  B.  449 ;  Smith  ».  Raleigh. 
Campb.  N.  P.  C.  513 ;  Stokes  v.  Coop< 
3  Campb.  N.  P.  C.  514,  note;  and« 
Reeve  v.  Bird,  1  Cro.  M.  &  Rose.  3 
30,  and  the  note ;  4  Tyrw.  612,  S.  C- 

(/>)  Burn  0.  Phelps,  1  Stark.  N-  ^^ 
94. 


USE  AND  OCCUPATION. 


943 


at  a  gross  yearly  rent  of  £450,  it  appeared(9)  that  the  lessor 
ght  to  confer  any  such  privilege,  and  the  Court  held,  that  in 

for  use  and  occupation,  the  tenant  was  at  liberty  to  shew  an 
)f  such  exclusive  privilege,  which  formed  a  substantial  part  of 
ct  of  the  demise,  and  that  the  jury  should  ascertain  a  fair  rent 
1  for  the  occupation,  independently  of  such  privilege, 
although  a  corporate  body  can  only  demise  by  deed,  yet  they 
itun  debt(r)  or  a8sump8it{8)  for  use  and  occupation,  because 
iction  does  not  necessarily  suppose  any  demise,  as  it  is  only 
to  recover  reasonable  satisfaction  for  the  enjoyment  of  pre- 
way  of  an  equivalent  for  rent.  Where  a  benefit  has  been  en- 
der  a  corporation  aggregate,  by  the  use  and  occupation  of 
Is,  with  their  permission,  the  law  implies  a  promise  to  make 
npensation,  which  they  are  capable  of  accepting,  and  upon 
ey  may  support  an  action  :  the  relation(^)  between  a  corpora- 
the  occupier  of  land  may  commence  without  express  contract, 
gh,  in  the  first  instance,  the  occupation  appears  to  want  many 
;al  incidents  of  the  relation  between  landlord  and  tenant,  the 

of  a  year's  rent,  and  its  acceptance  by  the  corporation  shew 
relation  commenced  in  contract,  and  as  the  corporation  may 
^y  to  an  agreement  not  under  seal,  at  least  for  the  purpose  of 

it,  it  can  hardly  be  doubted  that  the  corporation  could  be  a 
such  an  instrument  for  the  purpose  of  being  sued  on  it. 
Use  and  occupation  lies  for  the  permissive  enjoyment  of  an  in- 
l  hereditament,  or  servitude,  such  as  an  increased  supply(t<)  of 
rough  a  watercourse,  or(t;)  for  tolls  or  stallage(u;),  or  for  mine- 
dng  in  the  lessor's  land :  it  has  been  doubted  whether  use  and 
on  would  lie  for  an  incorporeal(y)  hereditament,  unless  it  was 
to  the  realty,  but  this  distinction  does  not  seem  to  be  warranted 
^rmission  to  enjoy  a  hereditament  has  been  exercised, 
[n  actions  for  use  and  occupation,  whether  in  assumpsit  or  debt, 
ie(z)  is  transitory  ;  but  the  venue  may  be  changed  in  assump^ 


inlinson  v.  Day,  2  Brod.  &  B. 
[oore,  558;  and  see  Neale  o. 
,  3  Mees.  &  W.  764. 
m  and  Chapter  of  Rochester  v. 
Campb.  N.  P.  C.  466. 
for  and  Burgesses  of  Stafford 
Bing.  75  ;   12  Moore,  260. 
'erley  v.  The  Lincoln  Gas  light 
1.  &  Ell.  829;  2  Nev.  &  P.  283. 
vis  V.  Morgan,  4  B.  &  Cress, 
k  Ry.  42 ;    Bird  v.  Higginson, 
Ell.  696  ;  4  Nev.  &  M.  505  ;  6 


Ad.  &  EU.  824. 

(v)  Galbraith  v.  Gwynne,  Hayes,  244 ; 
Mayor,  &c.  of  Carmarthen  v.  Lewis,  6 
Carr.  &  P.  608. 

(w)  Mayor  of  Newport  v.  Saunders, 
3  B.  &  Adol.  411. 

(x)  Jones  V.  Reynolds,  4  Ad.  &  Ell. 
805 ;  6  Nev.  &  M.  441 ;  7  Carr.  &  P. 
335 ;  1  Q.  B.  Rep.  506 ;  1  G.  &  Dav.  62. 

(y)  Mlnhear  v.  O'Leary,  1  Irish  Law 
Rep.  73. 

(z)  Buckworth  v,  Simpson,  5  Tyrw. 
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sit  to  the  proper  county  upon  the  ordinary  affidavit,  though  in  debt  tb 
yenue(a)  will  only  be  changed  on  an  affidavit  stating  special  grounds 

The  declaration  need  not  specify  the  place(A),  nor  any  of  the  pari 
culars  of  the  demise,  and  a  declaration  stating  that  the  subject(r)  of  tl 
occupation  consists  of  ^^  premises  with  the  appwrtemmces^^  is  a  suffici^ 
description  :  the  declaration  must  comprise  the  whole  of  the  demi^. 
premises,  for  if  it  appear  that  any  portion  be  omitted,  the  action  c^ 
not  be  sustained  :  under  an  agreement  to  pay  a  yeariy  rent  for  a  Aom^ 
and  lavon^  it  was  ruled(d)  that  a  declaration  for  the  use  and  occupation 
the  house  (omitting  the  lawn),  was  insufficient.  However,  where  a  p^i- 
declared  for  the  use  and  occupation  of  a  messuage(6)  with  theappart 
nances,  the  evidence  was  of  a  demise,  not  under  seal,  of  a  messuage  ^rit 
a  garden  and  paddock,  and  upon  a  point  saved  the  Court  held  then 
was  no  variance  :  so  if  there  be  a  demise  of  a  house  txAfwrnitwrey  tbe 
latter(/)  need  not  be  noticed,  as  the  rent  issues  out  of  the  realty. 

Where  a  declaration  contained  a  count  for  use  and  occupation,  wicii. 
out  alleging  any  promise  to  pay(^),  adding  the  usual  money  couiite, 
with  a  breach  for  nonpayment  of  the  monies  last-mentioned,  or  any  part 
thereof,  it  was  held  bad  on  special  demurrer,  as  the  first  count  omitted 
any  promise  to  pay  the  sums  claimed,  and  the  words  ^'  last-mentioned" 
were  only  applicable  to  the  sums  specified  in  the  second  count  Where 
a  party  agreed  by  writing  not  under  seal  to  take  a  dwelling-house,  at 
a  yearly  rent  payable  in  advance,  it  was  ruled  that  rent  payable(A)  in 
advance  was  not  recoverable  in  an  action  for  use  and  occupation,  but 
should  be  made  the  subject  of  a  declaration  upon  the  special  agree- 
ment. 

30.  If  it  be  uncertain  whether  the  rent  is  reserved  by  deed,  or  by 
demise  not  under  seal,  or  if  any  difficulty  be  apprehended  in  proving  the 
tenant's  lease,  it  is  prudent(t)  to  declare  generally  in  debt  for  rent  on 
the  demise,  and  to  add  a  count  for  use  and  occupation,  but  it  is  to  be 


347 ;  1  Cro.  M.  &  Rose.  837 ;  E^ler  v. 
Marsden,  5  Taunt.  25 ;  but  see  Morti- 
mer t?.  Preedy.  3  Mees.  &  W.  602. 

(a)  Gore  v.  Gore,  Smythe*s  Rep.  244 ; 
Pratt  V.  Ward,  Ale.  &  Nap.  145 ;  Du- 
plessis  17.  Chalk,  2  Stra.  878;  Fitzg. 
166;  1  Barnafd,  379. 

(6)  King  V,  Frazer,  6  East,  348; 
Kirtland  v.  Pounsett,  1  Taunt.  570; 
Davies  v.  Edwards,  3  M.  &  Selw.  380. 

(c)  Bird  V.  Wilton,  2  Chitty's  Preced. 
Note  A.,  5th  edition. 

(d)  Malone  v.  Wolfe,  2  Huds.  &  Br. 
267. 


(c)  Bird  V.  Wilton,  2  Chitty's  Preced. 
41,  note  A.;  Smith  o.  Martin,  2  Ssood. 
401,  note  2. 

(/)  Farewell  v,  Dickenson,  6  B.  * 
Cress.  251 ;  9  D.  &  Ry.  245. 

ig)  Wilson  V,  Mitchell,  1  Longf.  & 
Towns.  275 ;  Harding  v.  ffibel,  4  Tyr'^- 
314;  Colhoun  v.  Fox,  4  Irish  Law  Kep- 
369. 

(A)  Taylor  v.  White,  Armst  fti  * 
Ogle,  N.  P.  Ca.  241. 

(0  See  the  form  in  2  Chitty's  Prece- 
dents, 430,  and  the  note  B. 
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lat  though  debt  for  use  and  occupation  may  be  laid  in  any 
debt  for  rent  on  a  demise  against  an  assignee  of  the  de- 
ises  is  local,  and  must  be  brought  in  the  county  where  the 
Debt  for  use  and  occupation  on  a  parol  demise  is  not  main- 
the  assignee( j)  of  the  reversion  against  the  lessee,  for  an 
which  took  place  before  the  assignment  of  the  reversion,  as 
nerely  implied  from  occupation  is  incapable  of  being  trans- 

urviving  owner  cannot  recover  for  the  use  and  occupation 
alleged  by  the  declaration  to  have  been  enjoyed  by  his  own 
where  it  appears  they  were  demised  jointly  by  the  plaintiiF 
ther  proprietor(A)  then  deceased:  the  declaration  should 
the  defendant  was  indebted  to  both  for  the  use  and  occupa- 
he  permission  of  both,  or  that  he  was  indebted  to  the  plain- 
ise  and  occupation  of  the  premises  enjoyed  by  the  joint  per- 
)oth  proprietors*  In  an  action  by  the  Dean  and  Chapter  of 
where  the  occupation  was  stated  to  have  been  by  the  per- 
he  then  Dean  and  Chapter,  and  it  appeared  in  evidence(m) 
imises  were  occupied  during  the  whole  period  by  the  per- 
he  preceding  Dean  and  Chapter,  the  King's  Bench  were 
ded  on  the  question  whether  the  action  could  be  main- 

weyetf  upon  a  joint  demise  to  two  persons,  an  action  for 
;upation  lies  against  the  survivor,  without  describing  him 
ause,  if  both  tenants  were  living,  and  only  one  of  them  were 
lid  be  merely  the  subject(n)  of  a  plea  in  abatement,  and 
»e  any  defence  on  the  general  issue, 
snants  in  common  demise  premises  at  an  entire  rent,  they 
in  an  action  for  its  recovery,  but  if  there  be  a  separate  re- 
each,  then  there  must  be  separate  actions :  in  an  action  for 
iipation,  it  appeared  that  two  tenants  in  common  demised  to 
at  at  an  entire  rent,  and  afterwards(p)  required  him  to  pay 
'  the  rent  to  each  ;  the  Court  held  that  a  question  should 
eft  to  the  jury,  whether  the  parties  meant  to  enter  into  a 


er  V.  Preedy,  3  Mees.  &  Pierce,  1  Campb.  N.  P.  C.  466. 

oley  V,  Hodgson,  16  East,         (n)  Richards  v.  Heather,  1  B.  &  Aid. 

29 ;  Jell  v.  Douglas,  4  B.  &  Aid.  374. 
Simmons»2Stark.  N.P.C.  (o)  Martin  v.  Crompe,  1  Ld.  Rajm. 

Douglas,  4  B.  &  Aid.  374.  341,  by  Holt,  Ch.  J. 
>.  Simmons,  2  Stark.  N.P.  (p)  Powis  v.  Smith,  5  B.  &  Aid.  850; 

3lroYd,  J.  1  D.  &  Ry.  490 ;  Wilkinson  v.  Hall,  1 

ad  Chapter  of  Rochester  v.  Bing.  N.  C.  713  ;   1  Scott,  675,  S.  C. 
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new  contract,  with  a  separate  reservation  to  each,  or  whether  they  i 
tended  to  continue  the  original  reservation  and  only  to  alter  the  mc3 
of  receiving  the  amount. 

34.  Where  a  demise  is  not  by  deed,  an  executor  cannot  be  sued 
his  representativeig)  capacity  for  use  and  occupation  in  his  own  tii^ 
because  in  such  an  action  he  would  be  personally  chargeable :  the  pr 
per  mode  of  charging  an  executor  for  use  and  occupation  in  his  repn 
sentative  character  is,  by  stating(r)  a  demise  to  the  testator  from  yea 
to  year,  his  death,  and  the  defendant's  character  as  executor,  whereby 
he  became  liable  to  pay  the  rent :  where  the  testator  or  his  personal 
representatives  have  assigned  their  interest,  a  similar  form  may  be 
adopted,  but  if  an  underlease  has  only  been  made,  instead  of  an  assign- 
ment, the  occupation(«)  of  the  under-tenant  is  the  occupation  of  (be 
executor,  and  he  is  liable  in  his  individual  capacity. 

35.  A  plea  to  an  action  for  use  and  occupation,  that  the  defendant 
was  evicted  by  the  lessor  from  the  demised  premises,  is  bad  on  demur- 
rer(^),  as  amounting  to  the  general  issue,  which  is,  in  effect,  a  denial 
that  the  defendant  enjoyed  by  the  sufferance  of  the  plaintiff. 

The  Statute  of  Limitations  is  a  good  defence  to  an  action  by  a 
landlord  for  rent  against  a  person  who  had  been  his  tenant  from  year 
to  year,  but  who  had  not,  within  the  preceding  six  years(tt)  paid  rent, 
occupied  the  premises,  or  done  any  act  from  which  a  tenancy  could  be 
inferred,  though  the  original  holding  had  not  been  determined  by  no- 
tice to  quit. 

36.  Judgement  by  default  in  debt  for  use  and  occupation  being 
final,  a  writ  of  inquiry  is  unnecessary,  and  therefore  if  a  parliamentary 
appearance  be  entered  for  the  defendant,  a  declaration  in  debt  will  sare 
expense  and  delay,  though  it  has  been  ruled(r)  that  a  writ  of  inquiry 
in  such  actions  is  not  an  irregular  proceeding. 

37.  Upon  the  trial  of  actions  for  use  and  occupation,  it  frequently 
occurs  that  an  agreement  or  accepted  proposal  for  a  lease,  ascertaining 
the  rent  and  particulars  of  the  tenancy,  was  executed  between  the  par- 
ties, which  cannot  be  produced  in  evidence  in  consequence  of  the  want 
of  a  proper  stamp :  and  if  it  appears  in  the  course  of  the  plaintiff 's  evi- 

(q)  Wigley  v.  Ashton,  3  B.  &  Aid.  («)  Leigh  v.  Thornton,  1  B.  &  AlA 

101 ;   and  see   2  Williams's   Executors,  625. 

1247,  note  C.  (o)  Arden  v.  Connell,  5  B.  &  Aid' 

(r)  Dean  and   Chapter  of  Bristol  v.  885;  1  D.  &  Ry.  529;   Brill  ».  Neele,» 

Guyse,  1  Saund.  112,  note  C.  Chitty's  Rep.  619;   Weald  v.  Brown,  2 

(«)  Bull  V.  Sibbs,  8  T.  R.  327.  Cro.   &  Jerv.   672 ;   Taylor  r.  C»PP^' 

(/)  Prentice  v,  Elliott,  5  Mees.  &  W.  14  East,  442. 
606. 
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he  occupation  is  founded  upon  a  written  contract,  the  in- 
it  be  produced  properly  stamped,  and  no  general  evidence 
g  will  be  received.  Where  a  witness  examined  on  behalf 
iff  stated,  on  his  cross-examination,  that  there  had  been  an 
writing  between  the  parties,  which  was  not  stamped,  Lord 
u;),  that  the  plaintiff  was  bound  to  produce  the  document 
as  it  might  contain  stipulations  for  the  defendant's  benefit, 
ted  a  nonsuit  as  the  document  was  not  stamped.  In  order, 
exclude  parol  evidence  of  the  contract,  it  is  not  suflBcient 
e  was  some  written  2LgTeement(x)  relative  to  the  holding, 
proved  that  such  agpreement  was  entered  into  between  the 
was  in  force  at  the  time  to  which  the  parol  evidence  offered 
ble.  A  memorandum  of  an  agreement  was  drawn  up  by 
s  steward  upon  the  letting  of  premises,  the  terms  of  which 
id  to  by  the  tenant,  by  which  he  agreed  to  bring  a  surety 
uent  day  and  sign  the  contract :  this  stipulation  not  being 
with,  the  instrument  was  treated  merely  as  an  unaccepted 
id  it  was  held  that  the  contract  might  be  proved  by  parol 

he  existence  of  an  agreement  in  writing,  regulating  the 
!  holding,  appear  on  the  direct  or  cross-examination(2r)  of 
laintiff's  witnesses,  the  non-production  of  the  instrument  is 
defect  in  the  plaintiff's  case,  which  it  will  be  incumbent  on 
ve,  but  if  the  plaintiff  establish  a  prima  facie  case  without 
)  there  was  any  written  contract,  and  the  existence  of  an 
in  writing  is  proved  by  the  defendant's  witnesses,  its  non- 


V.  Palmer,  3  Espin.  N.P.  M.  375;  Dalison  v.  Stark,  3  Espin.  N. 

dem,  St.  John  v.  Hore,  2  P.  C.  163. 

D.  724;  Hodges  o.  Drake-  (z)  Fielder  v.  Ray,  6  Bing.  332;  3 

Lep.  270 ;  Fenn  dem.  Tho-  Moo.  &  P.  659 ;  Darner  v,  LaDg^n,  1 

b,  6  Bing.  533 ;  4  Moo.  &  Carr.  &  P.  168;  Reed  v.  Deere,  7  B. 

;  and  see  Strother  v.  Barr,  &  Cress.   261 ;    The  Kine   v.  Inhabi- 

2  Moo.  &  P.  207 ;  Butler  tants  of  Padstow,  4  B.  &  Adol.  208 ;  1 

rish  Law  Rep.  464;  The  Nev.  &  M.  9;  The  Ring  v.  Inhabitants 

>.  of  Merthyr-Tydvil,  1  B.  of  Rawdon,  8  B.  &  Cress.  708;  3  M.  & 

Ry.  426 ;  Marston  v.  Dean,  7  Carr.  & 

mi.  Wood    V,  Morris,    12  P.  13;    Henry  v.  Ld.  Westmeath,  1  Ir. 

(ate   V.   Kinsey,  4  Tyrw.  Circ.  Rep.  809. 

M.  &  Rose.   38s   S.  C. ;  (a)  Doe  dem.  Frankis  v.  Frankis,  11 

flail  V.  McCarthy,  4  Irish  Ad.  &  EIL  792 ;  3  P.  &  Dav.  565 ;  Mag- 
nay  V.  Kniffht,  1  Mann.  &  Gr.  944 ;  2 

n.  Binffham  v.  Cartwright,  Scott's  N.  K.  64,  S.  C. ;  Stevens  v.  Pin- 

26 ;  Trewhitt  v.  Lambert,  ney,  8  Taunt.  327 ;  2  Moo.  349 ;  Doe  v. 

473;   3  P.  &  Day.  676,  Harvey,  8  Bing.  239;   1  Moo.  &  Sc. 

ing  V.  The  Inhabitants  of  374,  S.  C. 
Ld.  &  Ell.  514 ;  4  Nev.  & 
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production  by  the  plaintiff  will  not  afford  any  ground  of  nonsu 
if  the  defendant  rely  on  the  instrument,  it  must  be  substantiatec 
usual  manner,  as  forming  part  of  his  defence.  A  lessee  who  e^ 
the  counterpart  of  a  lease  properly  stamped,  is  precluded  from  in 
ing  its  validity,  by  producing  the  original  part  of  the  lease,  whi 
not  duly  stamped(ft),  because  after  a  plaintiff  has  succeeded  in  i 
out  his  case  as  landlord,  the  tenant  will  not  be  allowed  to  contro^ 
title  by  means  of  an  unstamped  document. 

39.  Although  there  be  an  agreement  in  writing  between  h 
and  tenant,  defining  the  terms  of  the  holding,  yet  the  feet 
nancy  may  be  proyed(e)  by  parol  eridence  of  payment  of  rent 
ever  neither  the  document  itself,  if  unstamped,  nor  extrinsic  e) 
can  be  resorted  to,  for  the  purpose  of  proving(c/)  the  terms  of  th 
ing,  or  the  value  of  the  premises,  or  under  whom  the  defendant  < 
as  tenant.  A  lease  which  was  rendered  void  in  consequence  of  a 
ration  made  in  the  instrument  by  the  person  deriving  under  it,  w 
admissible  evidence  on  his  part,  in  an  action  for  an  excessive^ 
tress,  for  the  purpose  of  ascertaining  the  amount  of  the  ren 
the  times  when  payable :  and  where  part  of  a  printed  form  o 
was  struck  out  before  its  execution,  the  Court  has  a  right  to  1 
the  instrument(y)  as  it  originally  stood,  and  at  the  alteration 
sequently  introduced,  in  order  to  make  out  the  intention  of  tl 
ties. 

40.  Admissions  by  a  party,  or  his  acts  amounting  to  admissio 
evidence  against  himself,  although  such  admissions  may  involv 
must  necessarily  be  contained  in  some  deed,  or  writing,  and  the 
for  admitting  such  verbal  statements  of  the  content8(^)  of  a ' 
instrument,  without  notice  to  produce,  or  accounting  for  the  abs 
the  document  is,  that  they  are  not  open  to  the  same  objection 
belongs  to  parol  evidence  from  other  sources,  where  the  written 
ment  might  have  been  produced  :  so  statements  made  by  a  pa 
admissible  to  shew  the  amount  of  his  rent,  though  it  should  appe 


(b)  Paul  V.  Meek,  2  Y.&  Jerv.  116; 
Doe  dejH,  Phillip  v,  Benjamin,  9  Adol.  & 
Ell.  644;  1  P.  &  Dav.  440,  S.  C. ;  Hud- 
dlestone  v.  Briscoe,  11  Vesey,  596; 
Atherstone  v.  Bostock,  2  Mann.  &  Gr. 
511;  2  Scott,  N.  R.  637. 

(c)  The  King  v,  Kingston  upon  Hull, 
7  B.  &  Cress.  611 ;  1  Mann.  &  Ry.  444  ; 
Doe  V.  Harvey,  8  Bing.  239 ;  1  Moo.  & 
Sc.  374.  S.  C. 

(d)  Doe  V,  Harvey,  8  Bing.  239;  1 


Moo.  &  Sc.  374 ;  The  King  t 
Morton,  3  B.  &  Aid.  588. 

(e)  Hutchins  v,  Scott,  2  Mee 
809. 

(/)  Strickland  i>.  Maxwell,  4 
346 ;  2  Cro.  &  Mees.  539. 

(g)  Slatterie  v,  Pooley,  6  Met 
664;  Newhall  r.  Holt,  6  Mees. 
662 ;  Bethell  p.  Blencow,  2  M 
Gr.  1 19 ;  3  Scott's  N.  R.  568. 
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h)  instrument  on  the  subject  existed,  which  far  want  of  a 
lid  not  be  produced. 

the  parties  to  an  agreement,  after  having  signed  it,  introduce 
ion,  which  cannot  be  read  in  evidence  for  want  of  a  stamp, 
d  agreement  is  at  an  end ;  and  if  an  agreement  has  been  duly 
i  stamped,  and  it  appears(t)  on  the  plaintiff's  case,  that  a  fiir- 
igement  was  made  between  the  parties  after  such  agreement 
d,  the  second  agreement  must  be  proved  in  order  to  shew 
mginal  agreement  is  in  force ;  and  if  the  first  agreement  be 
completed  by  the  new  agreement,  the  plaintiff^'s  case  must 
s  the  latter  instrument  be  duly  stamped.  Where  parties  en- 
a  verbal  contract  for  a  lease,  upon  the  stipulations  contained 
^{  the  same  premises  which  had  been(  j)  granted  by  the  lessor 
r  person,  it  was  decided  that  the  lease  which  formed  the  sub- 
erence  was  not  admissible  in  evidence  unless  duly  stamped.  A 
aving  agreed,  by  an  instrument  duly  signed  and  stamped,  to 
es  specified  in  an  annexed  lease  which  was  abandoned,  sub- 
i  conditions  in  such  abandoned  lease,  it  was  ruled(A),  that  the 
t  incorporated  the  abandoned  lease,  and  by  such  means  con- 
perfect  demise,  and  as  the  agreement  was  duly  stamped,  that 
annexed  might  be  read  in  evidence,  though  unstamped*  An 
t  in  possession  of  an  adverse  party  is  presumed  to  be  pro- 
iped(/),  if  not  produced  by  him  after  notice  for  that  purpose, 
i  parts  of  an  agreement  are  prepared,  and  one  part  only  is 
the  unstamped  part  will  be  received  as  secondary  evidence, 
;e  and  refusal  to  produce  the  stamped  part, 
^here  a  book  was  produced  by  a  witness  containing  the  entry 
>ement  for  the  demise  of  a  house  at  a  yearly  rent,  and  the  wit- 
d  that  he  lei  the  premises  as  his  father's  agent  in  his  presence, 
he  terms  of  the  letting  were  then  reduced  by  him  into  writing 
I  mistake,  and  signed  by  the  tenant's  wife  in  her  husband's  ab- 
the  purpose  of  binding  him,  but  were  not  signed  either  by 
»s  or  by  his  father,  and  the  witness  farther  said,  he  had  no 
>n  of  the  circumstances,  except  from  the  entry,  though  on 
to  it  he  entertained  no  doubt  of  the  facts  :  it  was  decided(m), 

ard  o.  Smith,  3  Mann.  &  Gr.  (A)  Pearce  v,  Cheslyn,  4  Ad.  k  Ell. 

►tt'8  N.  R.  574.  225 ;  5  Nev.  &  M.  652. 

V.  Deere,  7  B.  &  Or.  261.  (0  Munn  v.  Godbold,  3  Bing.292 ;  11 

ler  V.  Power,  7  B.  &  Cress.  Moore,  49 ;  Waller  v.  Horsfal^  1  Camp. 

ly  &  M.  131,  S.  C;  but  see  N.  P.  C.  501;    Gamons   v*   Swift,    1 

u  Matthews,  2  Chitty's  Rep.  Taunt.  507. 

(m)  The    Ring    v.    Inhabitants    of 
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that  the  entry  was  neither  a  lease,  nor  an  agreement  for  a  lease,  bu 
mere  memorandum  to  prevent  mistake,  not  requiring  any  stamp j  s 
that  the  witness  had  a  right  to  look  at  the  entry  to  refresh  his  memo 
and  then  to  give  parol  evidence  of  the  demise :  and  the  question  \ 
not  whether  the  parties  acted  upon  the  entry,  but  whether(n)  the  ( 
cument  itself  was  dibinding  instrument,  which  could  have  been  enfor^ 
if  either  party  had  refused  to  act  on  it. 

St  Martin's,  Ldcester,  2   Ad.  &  EIL  v.  Tomlin,  5  Ad.  &  EU.  856;  5  Ner. 

210 ;  4  Nev.  &  M.  202 ;  and  see  The  M.  652,  S.  C. 

King  V.  Inhab.  of  Wrangle,  2  Ad.  &         (m)  Drant  v.  Brown,  3  B.  &  C^ 

Ell.  514;  4  Nev.  &  M.  375 ;  Ld.  Bolton  665;  5  D.  &  Ry.  682. 
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ovD  constituted,  10.  Determination  of  Agent's  Autho- 
to  Agent  in  the  ordinary  rity, 

te  of  Business.  1 1 .  Letter  of  Attorney,  when  irrevoca- 
?  Party's  Attorney.  hie, 

ion  of  Acts  of  a  Person  as-  12.  Payment  of  Part  of  ascertained 
\g  the  Character  of  Agent,  Demand^  no  Satisfaction  of  Re- 

laid  special  Agency.  sidue. 

'ances  warranting  the  Pre-  13.  Security  given  on   a  general  Ar- 
m  of  Agency,  rangement  with  Creditors, 

vnnot  substitute  another  in  14.  Release  of  Debt  by  Instrument  un- 
ice.  der  Seal, 

ode  of  Payment  discharges  15.  fVhen  Money  paid  can  be  recovered 
btor,  back, 

•  of  one  Debt  in  Discharge  1 6.  fVhat  Vouchers  of  Payment  are  6X- 
her.  emptfrom  Stamp  Duty, 

RSON  competent  to  do  any  act,  or  to  manage  any  business 
)enefit,  or  on  his  own  account,  may  employ  or  substitute  ano- 
t  for  him,  and  the  person  who  undertakes  the  performance 
ity,  is  bound  to  render  an  account  of  the  manner  in  which 
executed:  this  authority  may  be  conferred  by  letter  of  at- 
•y  any  instrument  in  writing,  directing  certain  matters  to  be 
person  employed,  or  by  verbal  instructions,  or  may  be  im- 
he  relation  subsisting(a)  between  the  parties,  and  the  nature 
ess. 

nent  to  an  authorized  agent  in  the  ordinary  course  of  busi- 
nding  on  the  principal,  and  if  the  amount  of  a  debt  be  paid 
found  in  a  merchant's  counting-house,  and  appearing  to  be 
with  the  conduct  of  the  business,  it  will  be  a  good  pay- 
merchant,  although  not  received  by  any  person  in  his  em- 
»ecause  the  debtor  has  a  right  to  suppose  that  a  trader  will 
irsons  to  intermeddle  with  his  concerns,  in  his  counting- 
out  his  sanction  :  but  if  a  person  intending  to  pay  a  mort- 
)  a  merchant,  hand  the  amount((/)  to  a  clerk  in  his  counting- 
an  executor  pay  the  amount  of  a  legacy  to  a  shopman 


ng  V,  Busk,  15  East,  38.  (c)  Barrett  v,  Deare,  Moo.  &  Malk. 

17.  Lewes,  1  Campb.  N.P.      200;  Wilmott  t;.  Smith,  Moo.  &  Malk. 
nsend  v,  Inglis,  Holt's  N.      238. 

ackersy  v,  Kanusav,  9  Cla.  {d)  Sanderson  v.  Bell,  2  Cro.  &  M. 

304-313 ;  4  Tyrw.  244,  S.  C. 

Q 
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serving  in  the  shop  of  the  legatee,  who  had  been  in  the  habit  of  i 
ing  his  master's  weekly  bills,  or  if  a  payment  be  made  to  a  cl 
shopman  on  account  of  his  master,  on  foot  of  any  coUateral(6)  ti 
tion,  and  not  in  the  usual  course  of  trade,  nor  by  the  master's 
rity,  such  payment  will  not  bind  the  employer,  unless  the  moi 
proved  to  have  come  into  his  hands. 

3.  An  attorney  employed  to  carry  on  legal(/^  proceedings 
covery  of  a  debt,  has  an  implied  authority  to  receive  payment 
demand,  or  to  bind  his  client  by  a  bond  fide  compromise  of  the 
tion(^),  but  payment  to  the  attorney's  clerk(A),  or  to  a  country  at 
who  was  merely  the  agent  of  the  plaintiff's  attorney(t)  in  cau 
debtor  to  be  arrested,  will  not  discharge  the  demand.  Payment 
ever,  to  the  attorney(y)  on  record,  or  to  the  town  agent  of  a  c< 
attorney,  is  sufficient,  and  where  costs  are  ordered  to  be  paid  to  f 
in  a  cause,  his  attorney(A)  is  competent  to  demand  and  recei' 
amount,  without  any  express  power  of  attorney  for  that  purpose. 

4.  The  authority  must  be  antecedently  given  to  the  agent,  o; 
be  subsequently  adopted(Q  by  some  act  of  recognition  on  the  | 
the  principal,  or  by  his  acquiescence  in  the  agent's  acts,  when  thej 
to  his  knowledge,  for  if  the  principal  do  not  give  notice  in  a  reas< 
time(m)  after  he  is  informed  of  what  has  been  done,  his  assent  i 
presumed,  as  he  is  considered  to  adopt  the  acts  of  a  person  who  i 
mitted  to  represent  himself  as  acting  by  his  authority,  and  will  I 
swerable(n)  for  credit  subsequently  given  to  such  person  in  that 
city.  A  master  having  sent  his  servant  to  purchase  goods  on 
from  a  shopkeeper,  afterwards  paid  for  them,  and  having  agaii 
the  same  servant  to  the  same  shop  with  money  to  pay  for  goc 
when  he  embezzled  the  money,  the  master  was  held  answerable  i 
price,  as  he  had  given  credit  to  the  servant  by  adopting  his  former 
but  if  there  had  been  no  previous  dealings,  from  which  an  autho: 


(js)  Kirton  v.  Braithwaite,  Tyrw.  & 
Gr.  945;  I  Mees.  &W.  310;  5  Dowl. 
Pr.  Ca.  100,  S.  C. 

if)  Powell  V,  Little,  2  W.  Blackst.  8; 
Yates  V.  Freckleton,  2  Doug.  623; 
Coore  o.  Callaway,  1  Espin.  N.  P.  C. 
115. 

{g)  Vorley  v,  Garrad,  2  Dowl.  Pr. 
C.  490. 

(A)  Coore  t;.  Callaway,  1  Espin.  N.P. 
C.  115. 

(t)  Yates  V,  Freckleton,  2  Doug.  623. 

\j)  Morton's  case,  2  Show.  139;  Cro- 
zer  V.  Pilling,  4  B.  &  Cress.  26,  by 


Bayley,  J. ;  Griffiths  v.  William 
R.  710. 

(A)  Mason  r.  Whitehouse,  4  B 
C.  692  ;  6  Scott,  575. 

(Z)  Rushy  V.  Scarlett,  5  EspL 
C.  76. 

(m)  Nicholson  v.  Hooper,  4  I 
Cr.  185. 

(n)  Neale  v.  Erving,  1  Espin. 
61. 

(o)*  Hazard    v.    Treadwell, 
506;  Todd  v.  Robinson^  By. 
217. 
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buy  on  credit  could  have  been  inferred,  the  master  would  not  have  been 
deemed  Jiabie(  j>)  for  goods  furnished  in  his  name  to  the  servant. 

Wiben  one  party  means  to  act  as  agent  for  another,  and  acts  accord- 
iBglj,  a  subsequent  ratification  by  the  other  is  equivalent  to  a  prior(9) 
cofluoind,  and  it  is  no  objection  that  the  name  of  the  agent  was  un- 
koown  to  the  party  ratifying,  at  the  time  of  the  ratification.  The 
ovaerof  a  dwelling-house  demised  it  at  a  certain  rent,  and  gave  the 
bjr  of  the  street  door  to  the  tenant's  wife,  who  entered  into  possession, 
kt  in  consequence  of  disputes  between  the  parties,  and  before  any 
mt  became  due,  the  tenant's  wife  gave  back  the  key  to  the  owner 
Umel^  which  was  accepted  by  him,  and  in  an  action  for  use  and  occu- 
plioD,  it  was  ruled(r)  that  the  jury  were  warranted  in  inferring  that 
Ik  tenant's  wife  was  her  husband's  general  agent  in  the  transaction, 
ttdthat  the  landlord's  acceptance  of  the  key  from  her,  was  a  recogni- 
tioD  of  her  authority  to  surrender  the  premises,  and  constituted  a  sur- 
lader  by  act  and  operation  of  law. 

6.  There  is  a  noaterial  distinction  between  the  powers  of  a  general 
tgeit,  who  is  intrusted  by  a  person  to  transact  all  his  business,  and  an 
^gieiit(#)  appointed  for  a  special  purpose,  who  is  only  employed  to  act 
eonoemiog  some  particular  object :  the  acts  of  a  general  agent,  so  long 
•  he  keeps  within  th^  scope  of  his  authority,  though  he  may  trans- 
gnu  Us  private  instructions,  are  binding  on  his  principal :  if  goods 
M  phced  in  the  custody  of  a  person  whose  common  business  it  is  to 
idl,  without  limiting  his  authority,  an  implied  authority  to  sell  is 
ikreby  conferred :  and  if  the  servant  of  a  horse-dealer,  with  express 
iieelions  not  to  warrant,  give  a  warranty,  the  employer  is  bound,  be- 
CMse  the  servant(^)  leaving  a  general  authority  to  sell,  is  in  a  condi- 
tioQ  to  warrant,  and  the  master  has  not  notified  to  the  public  that  the 
faeral  authority  is  circumscribed.  In  like  manner,  where  one  of  seve- 
al  partners  is  permitted  to  sell  the  partnership  goods,  or  a  servant  the 
fDods  of  his  nsasler,  though  tbey(tf )  exceed  their  authority,  yet  in  the 
aae  case  the  master,  and  in  the  other  the  partners,  are  bound,  because 
the  vendors  being  intrusted  with  a  general  authority,  it  cannot  be  ex- 
isted that  a  band  fide  purchaser  should  be  aware  it  was  limited  by 

(p)  Pearoe  o.  Rogers,  5  Espin.  N.  P.  Vesey  &  B.  209. 

C.  il4.  (0  Pickering  o.  Budk,  15  East,  45, 

(f)  Pottar  n.  Batest  7  Jurist,  1093;  by  Bavley,  J.;  Fenn  v,  Harrison,  3  T. 

Hoi  9.  Pickersgili,  1  Bro.  &  fi.  282 ;  3  R.  760,  by  Ashurst,  J. 

\  612,  S.  C.  (tt)  Nickson  v.  Brohan,  10  Mod.  109; 


Cp)  Dodd  V.  Acklom,  7  Jurist,  1017.       Whitehead  v.  Tuckett,  15  East,  arg". 
(#;  Fenn  e.  Harrison,  3  T.  R.  757,  by      405. 


BoOer,  J. ;  Howard  v,  Braithwaite,  1 
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any  restrictions.  Where,  however,  the  holder  of  a  bill  of  exchanj 
employed  an  agent  to  get  it  discounted,  and  positively  refused  to  e 
dorse  it,  the  agent  having  prevailed  on  a  third  person  to  endorse  t 
bill,  it  was  ruled(t7)  that  the  original  holder  was  not  bound  by  the  act 
such  person,  who  was  only  a  special  agent  under  a  limited  authori 
not  to  endorse  the  bill. 

6.  If  goods  are  sent  in  such  a  way,  and  to  such  a  place,  as  to  exhil 
an  apparent  purpose  of  sale,  the  principal  will  be  bound,  and  the  pu 
chaser  safe ;  but  the  presumption  of  any(u;)  authority  fails,  when  tl 
facts  do  not  warrant  an  inference  that  the  person,  to  whom  the  gooc 
are  intrusted,  is  a  common  agent  for  the  sale  of  property  of  that  d( 
scription  :  if  a  watch  is  left  with  a  watchmaker  to  be  repaired,  he  is  oc 
exhibited  to  the  public  as  owner,  and  credit  is  not  given  to  him,  merel 
because  he  has  possession  of  the  watch,  and  the  owner  would  not  h 
bound  by  its  sale. 

7.  An  agent  cannot  substitute  another  in  his  place  to  transact  tb 
business  intrusted  to  his  care,  because  an  exclusive  personal  trust  ii 
reposed  in  the  party  employed,  which  he  cannot  delegate  to  another, 
without  the  assent  of  his  principal,  express  or  implied :  delegata{x)  p(h 
testas  non  potest  delegari.  The  authority  conferred  on  an  agent  is 
merely  personal,  unless  from  the  express  language  used,  or  from  the 
presumptions  growing  out  of  the  particular  transaction,  the  usage  of 
trade,  or  the  general  course  of  dealing,  a  right  can  be  reasonably  infer- 
red to  employ  others  in  carrying  on  some  portion  of  the  business,  or  in 
executing  some  part  of  its  details.  An  agent  has  an  implied  authority  to 
resort  to  all  means(y)  necessary,  or  in  the  usual  course  of  business  ge- 
nerally adopted,  for  the  purpose  of  attaining  the  accomplishment  of,  or 
incidental  to  the  objects  intrusted  to  his  management. 

8.  The  general  rule  of  law  is,  that  if  a  creditor  employs  an  agent 
to  receive  money  from  a  debtor,  and  the  agent  receive  it,  the  debtor  w 
discharged  against  the  principal,  but  if  the  agent,  instead  of  getting 
actual  payment(2:),  sets  off  money  due  from  himself  to  the  debtor  against 
the  demand  of  the  principal,  and  makes  himself  debtor  to  his  princip 
for  the  amount,  though  such  transaction  be  done  with  the  debtor's  con- 
currence, he  is  not  discharged :  the  agent  is  bound  to  receive  the  whole 

(^r)  Fenn  v.  Harrison.  3  T.  R.  757 ;  Catlin  v.  Bell,  4  Campb.  N.  P.  C.  188. 
4  T.  R.  177.  (y)  Howard  v.  Baillie,  2  H.  Bla.618; 

(u?)  Pickering  v.  Busk,  15  East,  41.  Raoidall  v,  Harvey,  2  Ro.  Rep.  390. 

(x)  2  Inst.  597  ;  Combes *s  case,  9  Rep.  (z)  Russell  t* .  Bangley,  3  B.  &  Aid. 

76,  A.;    Story's  Agency.  14;  Cockran  395;    Todd  v.  Reid,  4  B.  &  Aid.  210 

V.  Irlam,  2  M.  &  Selw.  301,  note  ;  Hen-  3  Stark.  N.  P.  C.  19,  S.  C. ;  Bartlett  t 

derson  v.  Barnewall,  1  Y.  &  Jerv.  387 ;  Pentland,  10  B.  &  Cress.  760. 
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ieht  io  cash,  for  otherwise  he  does  not(a),  by  the  act  between  him  and 
the  debtor,  put  himself  into  the  situation  of  being  able  to  pay  it  over  ; 
bat  if  a  party  employs  his  creditor  to  receive  the  amount  of  a  debt  from 
a  third  person,  such  creditor  has  a  right  to  receive  and  retain  the  amount 
as  a  set-off.     Where  a  mercantile  agent  is  employed  to  receive  money 
for  another,  and  the  course  of  business  is  for  the  agent  to  keep  a  run- 
aing  account  with  his  principal,  and  to  credit  him  with  sums(6)  re- 
crired  by  credits  in  account  with  the  debtors,  with  whom  the  agent 
ibo  keeps  running  accounts,  and  not  merely  with  monies  actually  re- 
ceired,  the  rule  t>,  that  where  an  account  is  bondjide  settled  according 
to  soch  established  usage,  the  original  debtor  is  discharged,  and  the 
igeot  becomes  the  debtor.     An  agent  employed  to  receive  or  collect 
tbts,  without  special  authority  for  the  purpose,  has(c)  no  right  to 
eoopound  debts  or  submit  demands  to  arbitration,  or  accept  goods 
b  satisiaction  of  the  demand,  and  an  agent  authorized  to  sell  houses  or 
hnds,  has  no  right  to  receive  payment,  unless  given  hy{d)  the  condi- 
tions of  sale.     A  wife  employed  by  her  husband  in  receiving  and  pay- 
ing money  in  respect  of  a  shop,  the  business  of  which  was  managed(6) 
by  her,  cannot  bind  him  by  admissions  as  to  the  amount  of  the  rent  of 
tke  premises  which  she  occupied,  as  such  admissions  were  not  neces- 
nry  for  the  purposes  of  the  trade,  and  did  not  fall  within  the  scope  of 
Iter  authority. 

9.  Where  an  order  is  given  by  a  debtor  to  a  third  person  to  pay  a 
lom  of  money  to  his  creditor,  and  that  third  person  refuses  to  comply, 
tbe  ereditor(y )  cannot  maintain  an  action  against  him  for  the  amount; 
kit  though  a  creditor  has  a  right  to  insist  on  payment  to  himself  or  his 
appointee,  yet  after  having  once  given  an  order  for  payment  of  his  debt 
toa third  person,  he  cannot  revoke  that  order,  provided(/7)  the  person  to 
whom  the  authority  was  given,  enters  into  a  binding  engagement  for 
payment  of  the  debt  according  to  the  authority. 

The  discharge  of  a  debt  is  a  good  consideration  for  a  promise,  and 
it  h  laid  down  by  (A)  BuUer,  J.,  that  if  A  owes  B  £100,  and  B  owes  C 


(a)  Barker  v.  Greenwood,  2  Yo.  & 
GolL  414 ;  Howard  v.  Chapman,  4  Carr. 
&P.506. 

(ft)  Stewart  o.  Aberdein,  4  Mees.  & 
W.2II. 

(f)  Story's  Law  of  Agency,  89 ;  How- 
mi  e.  Chapman,  4  Carr.  &  P.  508. 

(d)  Mynn  o.  Jolliflfe,  1  Moo.  &'  Rub. 

U)  Meredith  v.  Footner,  1 1  Mees.  k 
W.  202. 
^f)  Williams    v.  Everett.    14    East 


582 ;  Scott  V,  Porcher,  3  Meriv,  652 ; 
Fitzgerald  v.  Stewart,  2  Sim.  341. 

(g)  Hodgson  17.  Anderson,  3  B.  & 
Cress.  842;  5  D.  &  Ry.  735 ;  Crowfoot 
».  Gurney,  9  Bincr.  372 ;  2  Moo.  &  Sc. 
473 ;  Barron  r.  Husband,  4  B.  &  Adol. 
611;   1  Nev.  &M.  728. 

{h)  Tatlock  V.  Harris,  3  T.  R.  180, 
by  Bailer,  J. ;  V\'il8on  r.  Coupland,  5  B. 
&  Aid.  228 ;  Fairlie  v.  Denton,  8  B.  & 
Cr.  395 ;  2  M.  &  Ry.  353. 
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£100)  and  the  three  meet,  and  it  is  agreed  between  them  that 
shall  pay  C  the  £100,  the  debt  of  B  is  extinguished,  and  C  may  re< 
ver  that  sum  against  A.  One  Lythgoe  being  indebted  to  Wharti 
gave  him  an  order  on  hi8(t)  tenant  to  pay  the  amount  out  of  his  im 
rent  which  should  become  due :  Wharton  transmitted  the  order  to  i 
tenant,  who,  when  his  next  rent  became  due,  produced  the  order  to 
landlord,  and  got  credit  from  him  out  of  his  rent  for  the  money,  whi 
he  then  promised  to  pay  to  the  creditor ;  but  it  was  ruled  that  Wh 
ton  had  no  right  of  action  against  the  tenant,  as  the  debt  due  by  Lyi 
goe  had  not  been  extinguished. 

10.  The  relation  of  principal  and  agent  may  be  dis8olved(j)  by : 
yoking  the  authority  conferred  on  the  agent  before  it  has  been  actus: 
carried  into  execution,  or  by  the  renunciation  of  the  agent,  or  by  ai 
change  in  the  condition  of  either  party,  producing  incapacity  to  trai 
act  business,  such  as  lunacy,  or  bankruptcy,  or  by  the  death  either 
the  principal  or  of  the  agent :  however,  where  a  person,  who  was  in  ti 
habit  of  dealing  with  a  tradesman,  went  abroad,  and  his  wife  condnui 
the  same  course  of  dealing,  it  was  ruled(A)  that  the  wife  was  not  liat 
for  goods  supplied  to  her,  after  her  husband's  death,  but  before  any  i 
formation  was  received  of  his  death,  because  the  wife  had  originally  fi 
authority  from  her  husband  to  contract,  and  had  done  no  wrong  in  i 
presenting  that  she  had  a  continuing  authority. 

1 1.  A  letter  of  attorney  is  an  instrument  by  which  a  person  auth 
rizes  another  to  do  certain  acts  on  his  behalf,  and  is  usually  execut 
under  the  hand  and  seal  of  the  principal,  and  must  be  so  executed  wh 
it  confers(/)  authority  on  an  agent  to  bind  his  principal  by  deed, 
letter  of  attorney  is,  in  general,  revocable  at  pleasure,  but  where  it  coj 
stitutes  part  of  a  8ecurity(m)  for  money,  or  is  necessary  to  give  effei 
to  such  security,  or  where  it  is  given  for  valuable  consideration,  it  car 
not  be  revoked  by  any  act  of  the  principal.  An  authority  derived  ui 
der  a  letter  of  attorney  is  terminated  by  the  death  of  the  princ]pal(»; 
even  though  coupled  with  a  pecuniary  interest(o),   because  such 


(i)  Wharton  v.  Walker,  4  B.  &  Cr. 
163 ;  6  D.  &  Ry.  288 ;  Gaskell  v.  Gas- 
kell,  2  Yo.  &  Jerv.  510 ;  Cuxon  v,  Chad- 
ley,  3  B.  &  Cr.  591 ;  5  D.  &  Ry.  417 ; 
Wheeler  v.  Branscombe,  7  Jurist,  1131. 

(/)  Blades  v.  Free,  9  B.  &  Cr.  167; 
4  Mann.  &  Ry.  282. 

{k)  Smout  V.  Ilberry,  10  Mees.  &  W. 
1. 

(0  Horslcy  v.  Rush,  7  T.  R.  209, 
cited.  Co.  Litt.  48,  B. 


(m)  Walsh  v,  Whitcombe,  2  Esp" 
N.  P.  C.  565 ;    Gaussen  v.  Morton,  1 

B.  &  Cress.  731  ;  Bromley  v.  Holl«n< 
7  Vesey,  28. 

(n)  The  King  t?.  Corporation  of  B«< 
ford  Level,  6  East,  358 ;  Wallace  i 
Cook,  5  Espin.  N.  P.  C.  1 17. 

(o)  Watson  r.  King,  4  Campb.  N. ' 

C.  272 ;  1  Stark.  N.  P.  C.  121 ;  LcpW 
V.  Vernon,  2  Vesey  &  B.  51 ;  but  »< 
Story  on  Agency,  508. 
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pover  can  only  be  executed  in  the  name  of  the  principal,  which  is  ren- 
dered impossible  on  his  decease ;  and  payment  to  an  agent,  or  to  a  cre- 
ditor tcdng  under  a  letter  of  attorney,  though  purporting  to  be  irrevo- 
eahk,  if  made  after  the  decease  of  the  debtor(p),  is  not  effectual  against 
liis  general  creditors. 

Where  an  authority  is  given  to  two  or  more  persons  to  do  an  act, 
ail  such  persons  must  concur(j')  in  doing  the  act,  in  order  to  bind  the 
principal :  so  if  a  letter  of  attorney  authorize  two  persons  to  sell  the 
property  of  the  principal,  without  words  of  survivorship,  on  the  death 
of  either,  the  authority  is  at  an  end,  and  cannot  be  exercised  :  and  if  a 
letter  of  attorney  be  given  to  three  or  more  persons  jointly  and  seve- 
ally,  the  object  cannot  properly  be  carried  into  effect  by  two  of  them, 
bat  must  be  done  either  by  one  or  by  all.  Where,  however,  a  letter  of 
ittoroey  was  given  to  fifteen  persons  jointly  and  separately,  for  and  in 
tlie  name  of  the  principal,  to  sign  and  underwrite  such  policies  of  in- 
lorance  as  they  or  any  of  them  should  jointly  and  separately  think 
proper,  it  was  ruled(r)  that  a  policy  signed  by  four  of  such  persons  was 
bindmg  on  the  principal,  as  the  latter  words,  by  which  a  discretion  was 
given  to  '*  any"  of  the  persons  intrusted  with  the  power,  controlled  the 
neaning  of  the  former. 

12.  Payment  of  part  of  an  ascertained  debt,  or  of  part  of  an  arrear 
of  rent,  or  the  acceptance  of  a  security  of  equal  degree  with  the  demand, 
fat  a  smaller  sum  of  money,  does  not  constitute(«)  satisfaction  of  the 
^due,  though  the  creditor  receive  the  lesser  sum  in  full  discharge, 
aod  give  an  acknowledgment  in  writing  for  the  whole  amount  claimed  : 
Wever,  payment  of  part  of  a  debt(^)  before  the  time  appointed  by  the 
original  contract,  in  satisfaction  of  the  whole  demand  and  acceptance 
by  the  creditor,  or  payment  of  part  by  a  third  person  out  of  his  own 
fiuids(tf)  in  satisfieu^tion  of  the  whole,  or  payment  of  a  stipulated  sum 
in  latisCaction  of  an  unliquidated(i;)  demand  for  pecuniary  damages, 
^1  be  sufficient  consideration  for  exonerating  the  debtor  from  the  ori- 


(p)  Mitchell  o.  Edes,  Prec.  in  Chan. 
125;  Lepard  o.  Vernon,  2  Ves.  &  B.  51. 

(9)  Co.  Litt.  112,  B.,  181,  B.;  Moor, 
W.  pL  172 ;  Withnell  v.  Gartham,  6  T. 
K*893;  1  Sogd.  on  Powers,  144. 

(r)  Guthrie  v,  Armstrong,  5  B.  & 
A]iS28;  1  D.  &Ry.  248. 

(i)  Fitch  r.  Sutton,  5  East,  232 ;  1 
^th's  Viep.  415;  Cumber  v.  Wane,  1 
^  426 ;  1  Smith's  Leading  Cases, 
1^6;  Thomas  v.  Heathorn,  2  B.  &  Cr. 
*<?;  3  D.  &  Ry.  647  ;  Watters  v.  Smith. 
2  B.  &  Ad.  889 ;  Wright  r.  Acres,  6 


Ad.  &  Ell.  726;  1  Nev.  &  P.  761; 
Down  V.  Hatcher,  10  Ad.  &  Ell.  121 ;  2 
P.  &  Day.  292 ;  see  ante,  863. 

(0  Pinnel's  case,  5  Rep.  117*  A.; 
Frederick  v,  Gosfright,  Carth.  237. 

(tt)  Lewis  V.  Jones,  4  B.  &  Cr.  506 ; 
6  D.  &  Ry.  567 ;  Steinman  v,  Magnus,* 
1 1  East,  390. 

(o)  Wilkinson  v.  Byers,  1  Ad.  &  Ell. 
106 ;  3  Nev.  &  M.  853 ;  Longridge  v. 
Dorville,  5  B.  &  Aid.  117;  1  Smith's 
Leading  Cases,  149. 
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ginal  claim.  After  action  brought  for  recovery  of  a  debt,  tboi 
amount  be  certain  and  admitted,  immediate  payment  of  a  sum( 
than  the  amount  claimed,  is  a  good  consideration  for  a  promisi 
plaintiff  to  pay  his  own  costs,  and  not  to  proceed  further  in  t 
the  giving  up  of  an  action  instituted  to  try  a  question,  respectin 
the  law  is  doubtful,  is  a  good(x)  consideration  for  a  promise  t 
stipulated  sum  of  money,  but  the  mere(^)  forbearance  to  sue 
is  not  a  sufficient  consideration  for  a  promise  to  pay  a  specifiec 
discharge  of  the  claim. 

Under  a  lease  reserving  a  yearly  rent,  and  also  an  additioi 
able  rent  by  way  of  penalty,  for  tilling  any  part  of  the  premises 
tance  of  the  yearly  rent  cannot  be  deemed  either  a  waiver  or  sat 
of  the  penal  rent(2),  though  the  landlord  was  aware  of  the  | 
having  been  incurred  previously  to  his  receipt  of  the  original : 

1 3.  Acceptance  of  a  security  for  a  smaller  sum  under  a  gc 
arrangement  entered  into  by  a  debtor  with  a  number  of  creditc 
of  whom  acts  on  the  faith  of  the  engagement  of  the  others,  is 
because  each  creditor  gets  the  undertaking  of  the  other  for  hi 
taking,  but  the  debtor(6)  is  bound  to  tender  the  compositio 
day  appointed  for  its  payment:  and  where  a  debtor  compoum 
his  creditors,  and  passed  his  promissory  note  to  one  of  them  f( 
balance  of  his  demand,  which  was  negotiated  and  paid,  it  ^ 
that  the  debtor  might  recover  the  amount  from  the  original  cr 
an  action  for  money  had  and  received. 

Upon  the  dissolution  of  a  partnership,  if  the  continuing  pai 
dertake  to  discharge  the  debts  of  the  late  firm,  the  mere  kii 
that  such  an  arrangement  was  entered  into  will  not  bind  a  cr 
the  original  firm(c/)  to  accept  the  sole  responsibility  of  the  co 
partner,  in  exoneration  of  the  joint  estate,  even  though  the 
receives  interest  on  his  demand  from  the  continuing  partner, 
counts  are  from  time  to  time  furnished  to  him  by  the  new  firn 


(?c)  Wilkinson  v.  Byers,  1  Ad.  &  Ell. 
106;  3  Nev.  &  M.  853;  Reynolds  c. 
Pinhowe,  Cro.  Eliz.  429 ;  Moor,  412; 
and  see  Henry  v.  Earl,  8  Mees.  &  W. 
228. 

(x)  Longridge  v,  Dorville.  5  B.  & 
'  Aid.  117. 

(y)  Edwards  v.  Baugh,  11  Mees.  & 
W.64I. 

(z)  Denton  v.  Richmoad,  3  Tyrw. 
630 ;  2  Cro.  &  M.  734. 

(a)  Reay  v.  White,  3  Tyrw.  590;  1 
Cro.   &  M.  748  i    Knight    u.   Hunt.  5 


Bing.  432 ;  3  Moo.  &  P.  18  ;  1 
Courtenay,  1  B.  &  Aid.  1 ;  Co 
Bennett,  2  T.  R.  763. 

(ft)  Cranley  v.  Hillary,  2  J 
120. 

(c)  Smith  V.  CuflF,  6  M.  & 
Hurton  v.  Riley,  II  Mees.  k 

{(l)  Kirwan  v.  Kirwan,  4  '1 
2  Cro.  &  Mees.  616;  Thomps 
ceval,  5  B.  &  Adol.  925 ;  3  J 
167 ;  and  see  Parr,  ejc  parte, 
Ch.  426. 
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ty,  in  the  form  of  a  bill  of  exchange  taken  by  the  creditor 
ontinuing  partner(e)  was  held  to  operate  as  satisfaction  of  a 
due  by  the  late  firm,  because  many  cases  might  occur  in 
sole  liability  of  one  of  the  debtors  might  be  more  beneficial 
int  liability  of  both;  and  in  like  manner,  an  agreement  by  a 

accept  the  responsibility  of  a  new  firm  with  new  partners, 
Bcient  consideration  to  discharge  the  retiring  partner  from 
)ility. 

receipt  acknowledging  payment  of  a  debt,  or  of  an  arrear  of 
y  prima  facie  evidence(/),  and  may  be  shewn  to  have  been 
y  fraud,  or  given  by  mistake,  but  a  release  of  the  demand 
,  can  only  be  avoided(^)  by  a  Court  of  Equity :  a  defendant 
vrer,  be  restrained  by  a  court  of  law  from  setting  up(A)  a  re- 
ned  fraudulently,  or  coUusively,  from  one  of  the  plaintiffs  in 
>r  a  court  of  law  will  order  a  release  to  be  given  up  to  be 
frauduleutly  executed  by  a  tenant  for  the  purpose  of  defeat- 
roceedings,  either(t)  instituted,  or  defended(7')  in  his  name 
dlord.  A  release  to  one  of  several  joint  covenantors,  or 
f  operates  as  a  discharge  of  all  the  others,  though  the  obliga- 
nt  and  several,  being  in  law  a  satisfaction  of  the  entire  de- 
t  the  legal  operation  of  the  instrument  may  be  restrained  by 

stipulations,  as  if  it  contain  a  proviso(/)  that  the  party  shall 
)rived  of  any  remedy  which  he  otherwise  would  have  had 
3  other  debtors. 

on  indebted  to  a  partnership  may,  after  notice  of  its  dissolu- 
?ither  of  the  partners,  and  the  partner  receiving  the  money (m) 
!nt  to  give  a  valid  legal  discharge ;  but  if  one  of  the  partners 

exclusive  right  in  equity  to  the  demand,  after  notice  of  such 

ipson   V,  Perceval,  5  B.  &  (h)  Nicolson  v,  Revell,  6  Nev.  &  M. 

3  Nev.  &  M.  167.  192 ;  4  Ad.  &  Ell.  675;  Cocks  v.  Nash, 

e  o.   Jackson,  3  B.  &   Cr.  9  Bing.  341 ;  4  Moo.  &  Sc.  162;  Brooks 

&  Ry.  290 ;   Graves  v.  Key,  v.  Stuart,  9  Ad.  &  Ell.  854  ;  Cheetham 

1.  313.  V.  Ward,  1  Bos.  &  P.  630 ;  Year  Book, 

r  V,  Dewey,   1  B.  &  Cress.  21  Edw.  IV.  fo.  81,  plac.  33  ;  Co.  Litt. 

k  Ry.  99.  232,  A.  and  note  144,  from  Lord  Not- 

itstephen  v.  Brooke,  1  Chit-  tingham's  MSS. ;  2  Ro.  Abr.  Release, 

1 ;  Barker  o.  Richardson,  1  fo.  410,  pi.  1,  D. 

362 ;   Legh  v.  Legh,  1  Bos.  (t)  Solly  v.  Forbes,  2  Brod.  &  B.  48 ; 

nd  see  Phillips  v.  Clagett,  11  4  Moore,  448 ;  Twopenny  v.  Young,  3 

.84.  B.  &  Cr.  21 1  ;  5  D.  &  Ry.  259;  Lancas- 

;y    V.   Biurt,  7    Taunt.   48 ;  ter  v.  Harrison,  6  Bing.  726 ;  4  Moo.  & 

ogers.  1  Doug.  407;  1  Bos.  P.  561. 

ote.  (m)  Duff  V.  East  India  Co.,  15  Vesey, 

dem,   Locke  v.  Franklin,  7  213;  Bristow  t;.  Taylor,  2  Stark.  N.  P. 

C.  50. 
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right  to  the  debtor,  the  equitable  owDer  cannot  be  affected  by  paym< 
to  the  other  partner. 

16.  Money  cannot  be  recovered  back  which  has  been  paid  iin< 
oompul8ion(it)  of  l^;al  process,  or  under  threat(o)  of  suit,  unless  < 
tained  by  imposition,  extortion,  or  fraudulent(/i)  practices,  or  unl 
paid  for  the  purpo8e(9)  of  redeeming,  or  preserving  one's  person 
goods ;  nor  can  money  be  recovered  back  which  has  been  paid  oi 
bondJide(r)  claim  of  right(«),  with  full  knowledge  and  recollection 
the  facts,  although  such  payment  was  made  through  ignoranoe(/)  oft 
law  on  the  subject ;  nor  where  the  transaction  was  of  an  ill^al(ti)  cl 
racter,  and  the  parties  stood  in  pari  delicto  ;  nor  where  the  money  pt 
was  due  in  honour  and  conscience(t;),  though  not  legally  reooverabl 
however,  where  payment  is  made  without  consideration(tcr),  or  on 
consideration  which  fails,  or  in  consequence(a?)  of  mistake  or  misrepi 
sentation  of  facts,  or  merely  through  mistake(y)  occurring  in  thehui 
of  business,  or  through(z)  forgetfulness,  the  amount  may  be  re< 
vered  back  again :  and  if  a  trustee  make  over-payments  to  his  cestuig 
trust,  he  may(a)  reimburse  himself  out  of  the  trust-fund. 

16.  Any  writing  acknowledging  payment,  or  satisfaction  of  ai 
debt,  or  demand  amounting  to,  or  exceeding  five  pounds,  is  to  be  deem 
a  receipt  within  the  meaning  of  the  Stamp  Act8(&),  which  must  be  ii 
pressed  with  a  stamp  in  proportion  to  the  value  for  which  it  is  passe 
and  the  exemptions  allowed,  include  letters  by  the  general  post  f 
knowledging  the  safe  arrival  of  any  bills  of  exchange,  promissc 


(n)  Marriott  v.  Hampton^  7  T.  R. 
269;  H&mlet  v.  Richardson,  9  Bing. 
644;  2  Moo.  &  Sc.  811;  Belcher  v. 
Mills,  5  Tyrw.  715;  2  Cro.  M.  &  Rose 
150 ;  Wilson  V.  Raj,  10  Ad.  &  Ell.  82; 
2  P.  &  Dav.  253 ;  Gower  v.  Popkin,  2 
Stark.  N.  P.  C.  85. 

(o)  Knibbs  v.  Hall,  1  Espin.  N.  P.  C. 
84;  Brown  v.  M'Kinallj,  1  Espin.  N. 
P.  C.  279. 

(p)  The  Duke  de  Cadaval  v.  Collins, 
4  Ad.  &  Ell.  858;  6  Nev.  &  M.  824; 
Dew  V.  Parsons,  2  B.  &  Aid.  562. 

(q)  Fulham  v.  Down,  6  Espin.  N.  P. 

C.  26;  note  cited  by  Patteson,  J.,  4  Ad. 
&  £U.  862. 

(r)  Brisbane  v.  Dacres,  5  Taunt.  143 ; 
Miines  v.  Duncan,  .6  B.  &  Cr.  671  ;  9 

D.  &  Ry.  731 ;  Skyring  v.  Greenwood, 
4  B.  &  Cr.  281  ;  6  D,  8c  Ry.  401 ; 
Bramston  v.  Robins,  4  Bing.  11  ;  12 
Moo.  68;  Waller  r.  Andrew,  3  Mees. 
&  W.  312;  Magennis  v,  Ramage,  1  Cr. 
&  D.  Circ.  Ca.  87. 


(«)  Le  code  ciyil  des  Fraocais,  P 
1376,  1377,  1378;  see  Appendix,  P 
16. 

(0  Bilbie  v.  Lumley,  2  East,  4€ 
Brisbane  v.  Dacres,  5  Taunt.  143 ;  1 
see  Monypenny  v,  Bristow,   2  Russ. 
My.  117;  2  Pothier  on  Contracts, 
Evans,  379. 

(u)  Browning  v.  Morris,  2  Gov 
790. 

(t?)  Farmer  v.  Arundel,  2  W.  B 
824 ;  1  Selw.  N.  P.  85. 

(w)  Jaques  v.  Withy,  1  H.  Bla.  65- 

(x)  Miines  v.  Duncan,  6  B.  &  ^ 
671 ;  4  D.  &  Ry.  731  ;  Smith  r.  Als^ 
M»Clell.  622;   13  Price,  823. 

(y)  Lucas  v.  Worswick,    1   Moo. 
Rob.  293. 

(z)  Kelly  V,  Solari,  7  Mees.  & 
54. 

(a)  Livesey  ».  Livesey,  3  Russ.  2**- 

(6)  56  Geo.  111.  c.  56,  Iru^h;  8^ 
Will.   IV.  c.  23;  5  &   6  Vict.   c. 
Englibh  and  Irish. 
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w>t»f  or  other  securities  for  money,  as  well  as  receipts  or  discbarges, 
eodoned  or  otherwise  written  upon,  or  contained  in  any  bond,  mort- 
gagee^ or  other  security,  or  any  conveyance,  deed,  or  instrument  wbate- 
Yer,  duly  stamped,  acknowledging  the  receipt  of  the  consideration 
nooey,  or  the  receipt  of  any  principal  money,  interest,  or  annuity 
thereby  secured,  or  receipts  or  discharges  written  upon  promissory 
notes,  bills  of  exchange,  drafts,  or  orders  for  payment  of  money  duly 
itunped,  or  upon  bills  of  exchange  drawn  out  of,  but  payable  in  Ireland. 
Adcnowledgements  written  on  unstamped  paper,  at  successive  times, 
BpoD  payment  of  money,  cannot  be  received  in  evidence  for  want  of  a 
stamp,  but  an  account  current(c)  is  admissible  without  any  stamp,  for 
that  the  sums  stated  to  be  received  are  not  entered  in  the  account  at 
and  upon  their  receipt,  and  only  amount  to  admissions  of  money  paid  at 
antecedent  periods ;  and  upon  the  same  principle,  a  written  acknow- 
ledgement at  foot  of  an  account  current(J)  stating  its  correctness,  does 
not  require  a  stamp,  though  the  production  of  such  a  document  renders 
the  whole  of  it  evidence(e),  as  well  the  debit  as  the  credit  side,  for  the 
other  party :  an  unstamped  receipt,  though  not  admissible  in  evidence, 
mty  be  exhibited(y*)  to  a  witness,  as  a  memorandum  by  him,  for  the 
purpose  of  refreshing  his  memory  as  to  the  fsLCt  of  payment.    A  receipt 
pfenin  satisfaction  of  all  a(^)  party's  claims  for  a  certain  period,  or  for 
what  he  has  done  for  his  employer(A),  does  not  require  the  stamp 
wUdi  should  be  imposed  on  a  receipt  in  full  of  all  demands. 


(e)  Wright  V.  Shawcross,  2  B.  &  Aid. 

^(^  Wellard  v.  Moss,  1  Bing.  134; 
7  Moore,  503 ;  Jacob  v.  Lindsay,  1  East, 
460. 

(()  BoArdman  o.  Jackson,  2  Ball  & 
B.  382 ;  Handle  v.  Blackburn,  5  Taunt. 
^;  Carter  v.  Lord  Colersdne,  Bar- 
otti  Chjn.  Rep.   126;   Rose    v.  Sa- 


vory, 2  Bing.  N.  C.  145 :  2  Scott,  199. 

(/)  Rambert  o.  Cohen,  4  Espin.  N. 
P.  C.  213 ;  Mauffham  v.  Hubbard,  8  B. 
&  Cress.  14 ;  2  M.  &  Ry.  5 ;  and  see 
Trentham  v.  Deverill,  3  Bing.  N.  C. 
397 ;  4  Scott,  128. 

(g)  Dibdin  v.  Morris,  2  Carr  &  P. 
44. 

(A)  Law  V.  Gunly,  4  Carr.  &  P.  149. 
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APPEOPEIATION  OP  PAYMENTS. 

17-  Debtor  nuw  apftropriate  PaymenU. 

18.  Rules  of  the  ctvil  Law  on  the  Sm^- 

ject. 

19.  Chnusion  by  Debtor  to  appropriate, 

enables  Creditor  to  do  so. 

20.  Unappropriated  Payments  must  be 

appliea  to  legal,  in  Preference  to 
equitable  Demands. 

21.  And  to  Debts  due  by  a  Party  in  his 

own  Right,  and  not  in  alio  jure. 

22.  Partnership Moneymust  be  applied 

to  Partnership  Debts. 

23.  Payments    applied    according   to 

Priority  ef  Obligations. 

24.  Bankers  may  apply  Payments  to  a 

Customer* s  Credit,  not  Knowing  he 
was  only  Trustee. 

25.  Surety  not  to  be  prejudiced  by  the 

Appropriation  of  the  Creditor. 


26.  Appropriation  by  Elegit  Ci 

27.  Payments  made  by  AnOcipcu 

INTSRPLEADEB. 

28.  Remedy  m  Equity  by  interpi 

Suit. 

29. only  lies  where  Plaim 

no  Interest  in  the  Subject 

30.  Nature  of  conflicting  Demoi 

31.  On  Interpleader  btf  Tenm 

Rent  must  be  clatmed  by  j 
in  Privity  of  Tenure. 

32.  Conflicting  Claims  must  a 

tjandiords  Acts^  subseqm 

the  Demise. 
33. must  decide  alt  the  R{ 

the  Claimants  in  respect 

Fund. 
34.  Procedure  in  interpleading 


17.  A  PERSON  who  owes  several  distinct  debts  to  thesame( 
vidualy  has  a  right  to  direct  any  sum  of  money  whith  he  pays 
creditor,   to  be  appropriated  to  which  account(6)  he  pleases, 
such  application  be  not  expressed(c)  by  the  debtor  at  the  time 
menty  or  if  his  intention  cannot  be  reasonably  infcrred(^  from 
cumstances  of  the  transaction,  then  the  creditor  receiving  the 
acquires  a  right  of  appropriating  the  amount  to  whichever  den 
thinks  fit.     The  creditor,  however,  is  not  required  to  make  an 
diate  allocation  of  the  payment,  but  is  allowed(e)  a  reasonable  t 
that  purpose,  nor  will  he  be  concluded  by  an  entry  made(y) 
account-books,  specifying  the  mode  of  appropriation,  unless  coi 
cated  to  the  debtor. 

18.  According  to  the  rules  of  the  civil  law,  the  election  wa 


(a)  See  Appendix,  No.  17. 

(ft)  Clayton's  case.  1  Meriv.  57'2. 

(c)  Campbell  v.  Hodgson,  Gow's  N. 
P.C.  74;  and  the  note.  IMomer  v.  Long, 
1  Stark.  N.  P.  C.  153,  and  the  note. 

(rf)  Clavton's  case,  1  Meriv.  608; 
Shaw  V.  P'icton,  4  B.  &  Cress.  715;  7 
Dowl.  &  Ry.  201,  S.  C. ;  Field  v.  Carr, 
5  Bing.  13;  2  Moore  &  P.  46,   S.  C. ; 


Newmarch  r.  Clay,  14  Ea.st,239 
r.  Anderson,  5  Taunt.  6Uii;  I 
238. 

(e)  Philpott   r.  .Tones,  4  Ne 
16;  2  Ad.  &  Ell.  41;  Hankcy 
ter,  Pcake's  Adl.  Cases,  107. 

(/)  Simson   v,  Int^ham,   2  B 
65-73  ;  3  Dowl.  &  Rv.  549,  S. ' 
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made  at  the  tiine(^)  of  payment,  as  well  in  the  case  of  the  creditor,  as  of 
the  debtor,  and  if  neither  applied  the  payment,  the  law  made  the  appro- 
priation according  to  certain  rules  of  presumption,  depending  on  the  na- 
ture of  the  debts,  or  the  priority  in  which  they  were  incurred :  and  as  it 
was  the  actual  intention  of  the  debtor,  that  would,  in  the  first  instance, 
hare  governed,  so  it  was  his  presumeable  intention  that  was  first  re- 
torted to,  as  the  rule  by  which  the  application  was  to  be  determined : 
in  the  absence,  therefore,  of  any  express  declaration  by  either,  the  in- 
quiry was,  what  application  would  be  most  beneficial  to  the  debtor : 
thepayment  was  consequently  applied  to  the  most  burthensome  debt — 
to  one  that  carried  interest  rather  than  to  that  which  carried  none, — to 
<nie  secured  by  a  penalty  rather  than  to  that  which  rested  on  a  simple 
^pulation,— and  if  the  debts  were  of  equal  degree,  then  to  that  which 
had  been  first  contracted. 

19.  If  the  debtor  omit,  in  the  first  instance,  to  appropriate  his  pay- 
ment to  a  specific  demand,  the  creditor  has  a  right  to  make  the  appro- 
ptnation(A)  at  any  time  before  action  brought,  and,  according  to  the 
law  of  England,  may  apply  such  payment  in  discharge  of  debts  due(i) 
^i  a  period  exceeding  six  years,  in  preference  to  more  recent  demands, 
<^  may  appropriate  the(^j)  payment  to  a  d^bt  which  he  was  prevented 
^y  Statute  from  recovering  by  action. 

A  person  being  indebted  to  plaintiff's  testator  by  mortgage,  and 

^Uo  by  bond,  a  question  arose  whether  a  payment  of  £100  should  be 

applied  in  discharge  of  the  principal  and  interest  due  on  the  bond,  or 

U>  pay  merely  the  interest  on  the  mortgage ;  and  as  it  appeared  that  an 

^atry  was  made  by  the  testator  in  a  pocket-book,  about  a  fortnight 

after  the  receipt  of  the  money,  applying  the  amount  towards  payment 

of  the  interest  on  the  mortgage  debt.  Lord  Hardwicke(A)  said  that  a 

person  indebted  by  mortgage  and  by   bond,  paying  money  to  his 

creditor,  must  declare  to  which  debt  he  intended  to  apply  the  money 

at  tke  very  time  of  payment,  and  cannot  make  the  application  after- 

^virds,  but  that  his  creditor  may  make  the  application  cU  any  time 


(g)  Clayton's  case,  1  Meriv.  605,  by 

Sv  W.  Grant ;  1  Pothier  on  Contracts, 

^  Etans,  868 ;    quoties  quU  debitor  ex 

pliiribtis  cansis,  unom  solvit  debitura,  est 

in  irbitrio  solventis,  dicere  quod  potius 

^cibHiim  Tolnerit  solutum:  quoties  vero 

HOB  Tamils  id  quod  solutum  sit,  in  ar- 

^trio  est  accipientis,  cui  potius  debito 

seeeptam  ferat ;  Digest,  lit).  46,  tit.  3, 

^  Solutionibus. 

(i^)  Mills  V.  Fowkes,  5  Bing.  N.  C. 
^i  7  Scott,  444;  Simpson  v,  Ingham, 


2  B.  &  Cr.  65;  3  D.  &  Ry.  549,  S.  C. 

(0  Williams  v.  Griffith,  5  Mees.  & 
W.  300 ;  Mills  V.  Fowkes,  5  Bing.  New 
C.  455 ;  7  Scott,  544 ;  Arnold  v.  The 
Mayor  of  Poole,  4  Mann.  &  Gr.  860. 

(j)  Philpott  V.  Jones,  4  Nev.  &  M. 
16 ;  2  Ad.  &  Ell.  41 ;  Cruickshanks  v. 
Rose,  1  Moo.  &  Rob.  100 ;  5  Car.  &  P. 
19,  S.  C. ;  Biggs  V.  D wight,  1  Mann.  & 
Ry.  308. 

(k)  Wilkinson  v.  Sterne,  9  Mod.  427. 
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before  an  account  settled  between  them,  and  the  entry  in  the  j 
book  was  held  to  be  admissible  eridence  of  the  appropriation  m 
the  testator.  A  widow,  who  was  indebted  as  executrix  of  her  fii 
band,  and  also  on  her  own  account  after  his  death,  dum  soloj 
plaintiff,  having  afterwards  married  a  second  husband,  who  aL 
tracted  a  debt  to  the  plaintiff,  and  made  general  payments  on  m 
it  was  decided(/)  that  as  the  second  husband  n^lected  to  appr 
such  payments,  the  creditor  had  a  right  to  apply  them  as  he  p 
either  to  the  wife's  debt,  incurred  dum  solay  or  to  the  husbanc 
debt,  but  not  to  the  debt  due  by  the  wife  in  her  representative 
city,  which  depended  on  the  due  administration  of  the  testator's 
Where  a  person  is  indebted  both  by  specialty  and  simple  contra 
neral  payments,  unappropriated  by  the  debtor,  may  be  applied 
the  creditor  in  discharge  of  the  debt  which  he  considers  worse  s< 
but  such  payments  must  be  applied  to  a  debt(ii)  subsisting  at  tfa 
in  preference  to  a  balance  of  account  subsequently  accruing  due 

20.  If  a  person  has  two  demands,  one  of  which  is  recogni 
law,  and  the  other  arising  on  a  matter  forbidden  by  law,  and  an 
propriated  payment(o)  be  made,  the  law  will  apply  the  payn 
the  demand  which  it  acknowledges,  and  not  to  the  demand  w 
prohibited :  if  a  legal  debt  exists,  and  also  a  demand  which  wou 
become  such  on  the  adjustment  of  a  partnership  account  and  s 
a  balance(/7),  an  indefinite  payment  must  be  applied  to  the  prio 
debt,  and  not  to  the  subsequent  equitable  demand,  but  in  a  form 
it  was  ruled(9)  that  a  creditor  receiving  money  without  any  f 
appropriation  by  the  debtor,  would  be  permitted  at  law  to  ascr 
receipt  to  the  discharge  of  a  prior  and  purely  equitable  deman 
might  sue  the  debtor  for  the  subsequent  legal  debt. 

21.  Unappropriated  payments  must  be  applied  by  the  cre( 
any  debt  due  by  the  party  on  his  own  account,  in  preference  t 
mand  for  which  he  was  only  answerable(r)  in  a  representative  i 
ter,  or  which  was  only  claimed  by  the  creditor  aUojurcy  as  this( 


(f)  Goddard  v.  Cox,  2  Stra.  1194. 

\m)  Chitty  v.  Naish,  2  DowL  Pr.  C. 
511 ;  Peters  v.  Anderson,  5  Taunt.  596; 
1  Marsh.  238,  S.  C. ;  Newmarch  v.  Clay, 
14  East,  239 ;  Brazier  v.  Bryant,  2  Dowl. 
Pr.  C.  477 ;  but  see  Sloane  v.  Mahon,  1 
Dr.  &  Walsh,  189. 

(n)  Hammersley  v.  Knowlys,  2  Espin. 
N.  P.  C.  666 ;  Birch  ».  Tebbutt,  2  Stark. 
N.  P.  C.  74. 

(o)  Wright  V.  Laing,  3  B.  &  Cr.  165; 
4  D.  &  Ry.  683 ;  S.  C. ;  Randleson,  ex 


parte,  2  Deac.  &  Ch.  534. 

(/»)  Goddard  v.  Hodges,  9 
209 ;  1  Cro.  &  Mees.  33  ;  Birch 
butt,  2  Stark.  N.  P.  C.  74. 

(q)  Bosanquet  v.  Wray,  6  Ta« 
2  Marsh.  319,  recognized  in 
Fowkes,  5  Bing.  New  C.  462, 
dal,  C.  J. 

(r)  Goddard  v.  Cox,  2  Stra.  : 

(5)  Nottidge  V.  Prichard,  8 
Pari.  C.  521 ;  2  CI.  &  Finn.  89. 
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trine  of  appropriation  never  has  been  extended  to  cases  where  the 
parties  daim  diversU  juribus. 

22.  When  one  distinct  demand  exists  against  persons  in  partnership, 

od  aoothtf  against  one  only  of  the  partners,  if  the  money  paid  belong 

to  tbe  partnership,  the  creditor  is  not  at  liberty  to  apply  it  to  the  debt 

of  the  individual  partner,  for  that  would  be  allowing(/)  the  creditor  to 

pqr  the  debt  of  one  person  with  the  money  of  others. 

23.  If  there  be  a  dealing  with  a  partneTship(^^),  and  debts  are  in- 
enned,  and  a  subsequent  payment  is  made,  and  nothing  passes  at  the 
tine  of  such  payment,  nor  any  instructions  are  given  how  it  is  to  be 
o^tplied,  the  law  presumes  the  priority  of  obligation  prevails,  but  the 
XBtention  of  the  debtor  may  be  inferred  from  the  circumstances(tf)  of 
tlie  particular  transaction,  which  will,  in  many  instances,  govern  the 
node  of  appropriation. 

When  one  of  several  partners  dies,  and  the  original  partnership  is 
in  debt,  and  the  surviving  partners  continue  their  dealings  with  a  par- 
tieahr  creditor(t;),  who  unites  the  transactions  of  the  old  and  new  firm, 
wineh  are  blended  in  one  entire  account,  then  the  payments  made  from 
time  to  time  by  the  surviving  partners  must  be  applied  to  the  earlier 
debt :  and  upon  the  same  principle,  payments  made  by  a  debtor  to  the 
nrriving  partners  of  a  firm,  from  time  to  time,  upon  one  general(u;) 
iceoont,  including  a  debt  due  to  the  prior  partnership,  will,  in  the  ab- 
ieaee  of  any  specific  appropriation,  be  applicable,  in  the  first  instance, 
to  discharge  the  earliest  debt.  The  rule  laid  down  by  Lord  Lynd* 
lnint(x)  on  this  subject  is,  that  if  there  be  a  current  account  between 
ft  banking-house  and  their  customer,  and  there  be  no  appropriation  by 
cither  party,  the  law  wiU  make  an  appropriation  according  to  the  order 
of  the  items  of  the  account,  the  first  item  on  the  debit  side  of  the  ac- 
oovnt  being  the  item  discha]^;ed,  or  reduced  by  the  first  item  on  the 
Qedit  side.     Where  two  accounts  were  formed  by  a  London(y)  bank- 


(0  Thompson  o.  Brown,  Moo.  & 
liiak.40. 

((0  Nottidge  o.  Prichard,  8  Bligfa's 
PvL  C.  620 ;  ClaYton's  caae,  1  Meriv. 
^;  Dawe  o.  Holdsworth,  Peake's  N. 
P.a  64;  Graves  v.  Hughes,  4  Madd. 

(i)  Waters  o.  Tompkins,  Tjrw.  & 
<^.  187-144;  3  Cro.  M.  &  Rose.  723- 
^;  IfsrrTatto  v.  White,  2  Stark.  101 ; 
^<t9i  V.  Anderson,  5  Taunt  596-603 ; 
^  9.  Picton,  4  B.  &  Cress.  715 ;  7 
*'-ftRy.201. 

(')  Simson  v.  Ingham*  2  B.  &  Cress. 
^  ^  Baylej,  J. ;  3  D.  &  Ry.  549,  S. 


C. ;  Clayton's  case,  1  Meriv.  608 ;  Wil- 
liams  V,  Rawlinson,  3  Bing.  71 ;  10 
Moore,  362 ;  Smith  o.  Wigley,  8  Moore 
&  Sc.  174. 

(tr)  Bodenham  e.  Porchas,  2  B.  & 
Aid.  39 ;  Brooke  v.  Enderby,  2  Brod. 
&  B.  70 ;  4  Moore,  501 ;  Field  v,  Carr, 

5  Bing.  13 ;  2  M.  &  Payne,  46 ;  Lord  Ar- 
lington 0.  Meyricke,  2  Saund.  415,  add', 
note  C. ;  Touhnin  r.  Copland,  3  Yowige 

6  Coll.  625. 

(x)  Pemberton  o.  Oakes,  4  Ross.  154 ; 
Stemdale  o.  Hankinson,  1  Simons,  400. 

(y)  Simson  v.  Ingham,  2  B.  &  Cr.  65; 
3  D.  &  Ry.  149,  S.  C. 
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ing-house  on  the  death  of  one  of  the  partners  in  a  country  bank  whicli 
dealt  with  them,  the  one  styled  the  old  account,  and  the  other  the  new 
account,  and  in  the  latter  entered  all  the  payments  made  to  them  by  the 
surviving  partners  of  the  country  bank,  after  the  death  of  their  late  part- 
ner, so  that  a  distinct  appropriation  was  made,  it  was  decided  that  the 
London  firm  had  a  right  to  apply  the  payments  made  by  the  surviving 
partners,  exclusively  to  the  new  account. 

24.  A  person  who  kept  a  running  account  with  bankers,  remitte- 
them  a  bill  of  exchange  for  £1000,  without  intimating  for  what  pu^ 
pose  it  was  intended,  and  upon  the  customer's  death(z)  it  appeared  tb^ 
this  sum  was  the  property  of  another  person,  but  as  the  bankers  b^^ 
no  notice  of  that  circumstance,  it  was  held  they  were  justifiable  iu 
placing  the  amount  of  the  bill  to  their  customer's  credit. 

25.  A  surety  is  not  to  be  charged  beyond  the  express  words  of  l/« 
engagement  (a),  and  his  rights  cannot  be  prejudiced  by  any  appropria- 
tion of  payments  made  by  the  creditor  against  his  debtor,  to  which  the 
undertaking  of  the  surety  does  not  extend.  An  agent  having  furnished 
an  account,  in  which  he  charged  himself  with  a  balance,  continued 
afterwards  to  receive(&)  monies  for  his  principal,  and  it  was  decided 
that  payments  subsequently  made  by  the  agent  to  his  principal  were 
not  necessarily  to  be  applied  to  the  extinction  of  the  earlier  balance; 
and  even  in  an  action  against  a  surety  on  a  guarantie,  the  accounts  of 
the  agent  might  be  so  framed  as  to  warrant  a  jury  in  finding  that  the 
subsequent  payments  were  not  made  on  account  of  the  previous  ba- 
lance, as  there  is  no  inflexible  rule  which  necessarily  require8(c)  subse- 
quent payments  to  be  applied  in  discharge  of  the  first  items  of  an  ac- 
count, where  different  interests  are  concerned,  but  they  may  be  appro- 
priated according  to  equity.  Where,  however,  a  bond  was  executed 
by  a  surety,  conditioned  for  payment  of  advances  thereafter  to  be  made, 
and  no  notice  was  given(d)  to  the  surety  before  entering  into  the  obli* 
gation,  that  any  prior  debt  was  then  due  by  the  principal,  it  was  held 
that  the  obligee  had  a  right  as  against  the  surety  to  appropriate  subse- 
quent payments  by  the  principal  in  discharge  of  such  prior  demands. 

26.  A  creditor  in  possession  of  lands  under  a  writ  of  elegit  is  bound 
to  apply  the  rents  in  discharge  of  the  judgement  by  virtue  of  which  he 

(z)  Grigg  V.  Cocks,  4  Simons,  438.  (c)  Stone  v.  Seymour,  15  Wendell's 

(a)  Parr  v.  Howlin,  Ale.  &  Nap.  197 ;  Amer.  Repi^  19. 

Marryatts  v.  White,  2  Stark.  N.  P.  C.  (d)  KirbV  v.  The  Duke   of  Marlbo- 

101.  rough,  2  M.   &  Selw.  18;  WilliwD*  r- 

(ft)  Lysaght  v.  Walker,  5  Bligh's  P.  Rawlinson,  3  Bing.  71  ;  10  Moore,  362; 

C.  28;  2  Dow.  &  CI.  211-229.  Ky.  &  Moo.  233,  S.  C. 
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entered,  until  such  deiiiand(£)  shall  be  fully  satisfied,  and  be  has  no 

Jigkt  to  apply  any  portion  of  the  rents  to  keep  down  the  interest  of 

sokeqaent  judgement  debts,  either  previously  in  arrear,  or  accruing 

Ale  to  the  creditor  in  the  meantime,  but  he  is  not  chargeable  for  wil- 

^  de&ult  in  permitting  the  owner(/)  of  the  property  to  receive  part 

^  tie  rents,  before  any  other  creditor  has  filed  a  bill  in  equity  for  reco- 

i^eiyofhis  demand. 

A  mortgage  is  not  entitled  to  an  account  of  bygone  rents(^) 
gainst  the  mortgagor,  but  a  bill  filed  by  an  equitable  encumbrancer, 
fer  payment  of  his  demand,  is  equitable  possession,  and  after  the  filing 
of  such  a  bill  by  a  puisne  creditor,  a  prior(A)  encumbrancer  in  posses- 
sion is  not  justified  in  paying  the  surplus  rents  to  his  debtor. 

By  the  Statute(f)  6  &  6  Will.  IV.  c.  55^  it  is  enacted,  that  it  shall 
be  lawful  for  any  person  entitled  to  sue  out,  or  who  has  already  sued 
o«it  a  writ  of  elegit  upon  any  judgement  recovered  in  any  of  the  supe- 
rior courts,  or  (entitled)  to  issue,  or  who  has  issued  execution  on  any 
veeognizance,  to  apply  by  petition  to  the  Court  of  Chancery,  or  Ex- 
dieqoer,  for  an  order  that  a  receiver  may  be  appointed  of  the  rents  and 
profits  of  the  entire  of  all  lands,  tenements,  or  hereditaments,  or  a  com- 
petent part  thereof,  which  he  would  be  entitled  to  have  extended  un- 
der a  writ  of  elegit  on  such  judgement,  or  other  proceeding  on  such 
veeognixance,  or  to  have  a  receiver  thereof  appointed  by  that  court  ex- 
tended to  that  matter :  and  the  court  is  authorized  to  extend  the  re- 
aver firom  the  matter  of  the  petition  of  one  creditor,  to  the  matter  of 
^  petition  of  any  other,  or  others  ;  and  to  order  the  rents  and  profits 
^  be  applied  according  to  the  priority  of  edLch(j) :  and  that  in  every 
srder  made  for  the  appointment  of  a  receiver,  the  tenants  shall  be  re- 
^pit^  to  pay  him  all  rents  due,  or  which  shall  become  due  by  them,  for 
^  lands  mentioned  in  such  order(A)  :  and  in  case  any  sum  shall  be  re- 
eved by  any  such  receiver  before  an  order  shall  be  made  to  extend 
'^  to  the  matter  of  another  petition,  the  money  so  received  shall  be 
'ittributed  and  paid  under  the  orders  of  the  Court,  as  it  would  have 
k^CQ  if  such  further  order  extending  him  had  not  been  made,  but  in 
'■stribnting  the  funds  thereafter  to  be  received,  the  Court  shall  have  re- 

(0  Sldrrett  o.  Athy,  1  Ball.  &  B.  430.  (0  5  &  6  Will.  IV.  c.  55,  s.  31,  Ir.  ; 

i     (/)  Holton  V.  Lloyd,  1  Moll.  30.  3  &  4  Vict.  c.  105,  s.  21,  Irish;  there 

ig)  Wilson,  ex  parte,  2  Ves.  &    B.  are  no   corresponding    Englbh    enact- 

?^  t  GnsleT  V,  Adderlinr,  I  Swa.  579;  xnents. 

S^hbiB  e.  the  Duke  of  St  Albans,  3  (i)  Section  32. 

'«^,«.  (A)  Section  33. 
■    CA)  Ptoker  o.  Calcraft,  6  Madd.  1 1 . 
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gard  to  the  rights  of  the  person  or  persons  at  whose  instance  th 
extending  the  receiver  was  made(/). 

The  preceding  Statute  directs  that  the  recdver  shall  coil 
arrears  of  rent  due  at  the  time  of  his  appointment,  as  well  a 
subsequently  becoming  due,  in  conseqnence(m)  of  the  confusioi 
must  ensue  if  there  should  be  two  receivers  at  the  same  time 
does  not  declare  that  the  prior  arrear  shall  be  applied  in  pajr 
the  petitioning  creditor's  debt,  and  does  not  give  any  great€ 
than  a  judgement-creditor  issuing  his  elegit  would  at  law  be  < 
to :  the  judgement-creditor  only  acquired  a  title  at  law  to  th 
falling  due(n)  after  he  had  obtained  a  finding  on  his  elegit^  and 
ceeding  under  this  Act  he  can  only  get  the  rents  which  accm 
after  the  order  for  the  appointment  of  the  receiver,  and  the  del 
a  right  to  be  paid  the  prior  arrear,  on  his  application  to  the  Cc 
that  purpose.  In  like  manner,  upon  the  extension  of  a  receivei 
matter  of  a  prior  judgement,  the  puisne  creditor  is  entitled  to  tl 
which  accrued  due  prior  to  the  extending  order,  although  not  a 
by  the  receiver  until  afterwards.  This  Act,  though  it  provi^ 
tinctly  for  the  administration  of  rents  between  conflicting  judg 
creditors,  is  silent  with  respect  to  the  claims(o)  of  mortgagees  c 
specific  encumbrancers  coming  into  conflict  with  the  rights  of 
ment-creditors :  and  if  a  prior  mortgagee  file  his  bill  of  fore< 
a  puisne  creditor,  who  has  obtained  a  receiver,  cannot  be  depr 
the  rents,  or  made  accountable  for  them  until  the  receiver  { 
extended  to  the  mortgage  cause. 

27.  llent  reserved  by  lease  is  not  due,  or  payable  before  thi 
fied  days  of  payment,  because  it  is  to  be  rendered  and  restorec 
the  issues  and  profits  of  the  land :  and  if  the  lessee  pay  his  rem 
lessor  before  the  appointed  day(p),  and  get  his  acquittance,  J 
lessor  demand  the  money  on  the  day  when  the  rent  becomes  d 
it  is  not  paid,  the(y)  condition  is  broken,  for  payment  before 
is  not  a  discharge,   being  made  before  breach,  and  the  rend 


(0   Section  38. 

(m)  Ld.  Sligo  V.  O'Malley,  3  Irish 
£q.  Rep.  527;  Coleman  v.  Mason,  4 
Irish  Eq.  Rep.  421;  Rule  v.  Henry, 
Flan.  &  K.  97 ;  Morrogh  v.  Hoare,  5 
Irish  Eq.  Rep.  195;  Carey  c.  M*Der- 
mott,  5  Irish  Eq.  Rep.  209. 

(m)  Sharp  r.  Key,  8  Mees.  &  W. 
379 ;  9  Dowl.  Pr.  Ca.  770. 

(o)  Morrogh  c.  Hoare,  5  Irish  Eq. 
Rep.   195;    and  see  Thomas    r.    Brig- 


stocke,  4  Ross.  64;  Ld.  Lis 
Cbamley,  Hayes,  329 ;  Rimdell 
Wellesley,  3  Moll.  116. 

(j))  Clun's  case,  10  Rep.  128, 
Litt.  315,  A.;  Fuller's  case,  4 
pi.  1 6  5  Littleton  t?.  Femes,  I  L 
pi.  186. 

{q)  Ld.  Cromwel  r.  Andre^ 
El.   15 ;  Kaye   v.  Waghorn, 
428. 

(r)  Hamra.  N.  P.  387 ;  and 
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oolj  of  a  sum  in  gross,  while  the  rent  is  something  recU,     It  fre- 
(pentlj  occurs  that  a  tenant,  for  the  purpose  of  accommodating  his 
liodlord,  accepts  a  bill  of  exchange  for  the  amount  of  an  accruing  gale 
otientf  payable  shortly  after  such  rent  falls  due,  and  takes  a  receipt, 
to  be  applied  as  a  discharge  for  the  rent,  when  such  gale-day  arrives : 
<a  aathority  given  by  the  landlord  to  his  tenant  to  retain  or  apply 
tie  accruing  rent  in  discharge  of  a  debt,  is  binding  on  the  landlord,  his 
ien,  and  personal  representatives ;  but  a  prospective  receipt  given  to 
die  tenant  merely  confers  a  specific  lien  on  the  rent  when  it  falls  due, 
md  cannot  interfere  with  the  demand  of  a  creditor  by  a  specific  secu- 
rity, of  higher  degree,  affecting  the  lands.     It  is  established  by  the 
aw(a)  of  Scotland  that  the  rent  which  comes  in  place  of  the  crop  be- 
ODgB  to  the  owner  of  the  estate,  and  if  it  be  paid  prior  to  the  stipu- 
Hed  gale*days,  and  the  estate  be  sold  or  be  attached  by  creditors, 
he  new  proprietor  or  purchaser  is  entitled  to  the  rent  from  the  time  of 
lis  entry,  notwithstanding  any  previous  prospective  discharge  given 
17  the  former  owner.     A  tenant  paying  his  rent  in  advance  not  only 
Bean  the  risk  of  being  obliged  to  pay  it  over  again  to  a  receiver(^) 
ifpointed  at  the  suit  of  a  creditor  before  the  rent-day,  but,  in  case  of 
Ui  landlord's  death,  the  tenant  may  be  compelled  to  pay  the  remain- 
isNman,  or  reversioner,  a  proportion  of  the  rent  for  the  current  gale 
bj  force  of(ti)  the  Apportionment  Act. 

28.  Where  two  or  more  persons  claim  the  same(i;)  debt  or  duty, 
IT  the  same  property,  by  different  titles,  from  another  person  who  does 
^  claim  any  interest  in  the  subject  himself,  and  is  in  danger  of  suf- 
faxDg  injury  from  his  ignorance  to  which  of  the  claimants  he  should 
fty  the  demand,  or  deliver  the  property,  courts  of  equity  exercise  a 
jurisdiction  for  his  protection,  by  means  of  a  bill  of  interpleader,  the 
•Igeet  of  which  is  to  compel  the  claimants  to  adjust  their  own  rights, 
ioas  to  enable  the  Court  to  decide  which  of  them  is  entitled,  and  to 
leiieve  the  plaintiff,  or  stake-holder,  from  further  embarrassment :  the 
tnie  source  of  the  equitable  interposition  arises  from  the  inadequacy  of 
lie  relief  which  can  be  afforded  at  law  for  the  purpose  of  protecting 
D(tr)  innocent  party  from  the  vexatious  litigation  in  which  he  would 
e  involved  by  adverse  claims. 
29.  A  bill  of  interpleader  can  only  be  sustained  where  the  plaintiff 

id|ge  V.  Manners,  3  Campb.  N.  P.  C.  (0  5  &6  Will.  IV.  c.  55,  Irish. 

a.  (u)  4  &  5  Will.  IV.  c.  22,  English  and 

y)  Ben  on  Leases.  \o\t  i.  page  227 ;  Irish. 

Code  Civil  de   France,  No.   1753,  (v)  Ld.  Redesdale^s  Treatise,  141. 

(pendiz.  No.  24.  0'')  Angell  v,  Hadden,  15  Vesey,244. 
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is  in  the  condition  of  a  stake-holder,  admitting  a  title  again8t(x)  him 
self  in  all  the  defendants,  and  not  as6erting(y)  any  interest  in  himsel 
in  the  subject  of  dispute ;  as  a  person  cannot  file  a  bill  of  this  natui 
who  is  obliged  to  admit,  that  as  to  %ome{z)  of  the  defendants  he  is 
wrong-doer,  and  the  case  must  be  such  that  the  litigation  between(« 
those  parties  will  decide  all  their  respective  rights  with  respect  to  tt 
fund :  if  an  action  be  brought  against  an  auctioneer  for  a  deposit  c 
the  sale  of  an  estate,  an  interpleading  bill  will  not  lie  if  the  auctionec 
insists  on  retaining  either  commission  or  duty,  because(6)  he  tfaeo 
raises  a  personal  question  with  the  purchaser,  and  does  not  stand 
wholly  indifferent  between  the  parties. 

30.  It  is  not  requisite  that  an  action  should  be  brought  against  tbe 
party,  in  order  to  warrant  an  interpleading  suit,  if  he  has  got  notice  of 
a  variety  of  claims(c),  in  consequence  of  a  demand  affecting  lus  estate 
being  split  or  divided  amongst  several  persons,  and  he  incurs  the  risk 
of  being  molested  by  conflicting  demands.  Several  sets  of  annuitants 
having  distrained  the  farm  of  a  tenant,  upon  a  bill  of  interpleader  and 
bringing  the  rents  of  the  fiEum  into  court,  the  annuitants  were  orda>- 
ed(d)  to  interplead,  and  it  was  referred  to  the  Master  to  ascertain  their 
priorities :  so  an  entire  rent->charge  having  been  granted,  which  was 
split  into  several  parts  by  the  owners,  the  several  persons(6)  claimiif 
the  different  parts  were  restrained  by  injunction  from  proceedingf  bf 
distress,  as  the  owner  of  the  land  charged,  who  was  entitled  to  be  dis- 
charged by  a  single  payment,  ought  not  to  be  harassed  by  a  number 
of  suits.  It  is  not  necessary  that  the  demands  of  the  claimants  shoold 
be  purely  legal,  as  it  is  sufficient  to  found  the  jurisdiction  that  one(/) 
title  is  legal  and  the  other  is  equitable,  or  even  that  the  demands(jf) 
of  all  the  claimants  should  be  merely  equitable. 

31.  Where  a  tenant  is  liable  to  pay  rent,  and  several  persons  claim 
title  to  it  in  privity  of  contract  or  of  tenure,  an  interpleading  bill  vaf 


(x)  Slingsby  v.  Boulton,  1  Ves.  &  B. 
334 ;  Morgan  v,  Marsack,  2  Meriv.  1 07- 
110. 

(y)  Moore  r.  Usher,  7  Simons,  383 ; 
Mitchell  V.  Hayne,  2  Sim.  &  St.  63. 

(z)  Slingsby  v,  Boulton,  1  Ves.  &  B. 
334. 

(a)  Hoggart  v.  Cutts,  Craig  &  Ph. 
197. 

(6)  Mitchell  v.  Hayne,  2  Sim.  &  St 
63 ;   Biffnold  r.  Audland,  1 1  Sim.  23. 

(r)  Angell  v.  lladdcu,  15  Vescy,  244 ; 
Duke  of  Bolton  v.  Williams,  2  Ves.  J. 
138;  4Bro.  Cha.  Ca.  297,  S.  C. ;  Lang- 


Eton  V.  Boylston,  2  Ves.  Jan.  107 ;  Glynn 
V,  Locke,  3  Dru.&  Warr.  11. 

(rf)  Aldridge  r.  Thompson,  2  Bro- 
Cha.  C.  149. 

(c)  Angell  V.  Hadden,  15  Ves.  244. 

(/)  Paris  V,  Gilham,  Coop.  Eq.  Rep» 
56 ;  Morgan  v,  Marsack,  2  Meri?.  107  • 
Wright  V.  Ward,  4  Russ.  215;  Lowndei 
V,  Cornford,  18  Vesey,  299. 

(g)  Crawford  r.  Fisher,  10  Simons, 
479;  Angell  v.  Hadden,  15  Vesey,  247; 
but  see  Barclay  v.  Curtis,  9  Price,  661 ; 
2  Story's  Comm.  116. 
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d  to  compel  them  to  ascertain  to  whom  it  is(A)  payable,  but  it 
re  shewn  that  the  same  rent  is  claimed  in  privity  of  contract,  or 
f  as  in  the  case  of  mortgagor  and  mortgagee,  trustee  and  ces- 
trust,  or  where  the  estate  has  been  settled  to  the  separate  use 
irried  woman,  of  which  the  tenant  has  notice,  and  the  husband 
in  in  receipt(i)  of  the  rent,  which  is  afterwards  demanded  by  the 
:n  such  cases  the  tenant  does  not  controvert  his  landlord's  title, 
i  the  contrary,  affirms  that  title,  the  tenure,  and  the  contract  by 
the  rent  is  payable,  and  relies  on  the  uncertainty  of  the  indivi- 
>  whom  it  is  to  be  paid :  a  bill  of  interpleader  only  lies  where 
rsons  demand  from  a  third  person  the  same  debt  or  the  same 
but  if  a  stranger  claim  the  land  by  title  paramount(j)  discharged 
lease,  and  not  merely  the  rent  reserved  by  the  lease,  there  the 
cannot  compel  his  landlord  to  interplead  with  such  adverse 
It,  as  the  demands  are  neither  of  the  same  nature,  nor  in  the 
ight.  A  tenant,  generally  speaking,  has  no  right  to  call  upon 
dlord,  or  upon  one  whom  he  has  acknowledged  as  such,  to  inter- 
¥ith  a  stranger(A)  or  other  party  claiming  title  against  him ; 
is  an  established  rule  that,  upon  his  lessor's  death,  a  tenant  may 
on  the  party  claiming  the  rent  to  prove  his  title,  and  that  the 

is  not  precluded  from(/)  so  doing  by  the  circumstance  of  his 
:  paid  rent  to  such  party,  and  having  done  acts  which,  under 
drcumstances,  might  amount  to  an  attornment. 
.  Where  a  tenant  holds  by  demise  from  an  owner  of  the  equity 
^mption  in  mortgaged  premises,  or  from  a  cestuique  trust  in  pos- 
I,  he  cannot  compel  his  landlord  to  interplead  with  the  mortga- 

trustee,  because  they  derive  by  title  paramount  to  the  demise, 
ough  entitled  to  recover  possession  by  ejectment,  they  have  no 
;o  enforce  payment  of  the  reserved  rent ;  but  an  interpleading  suit 
Qtainable  by  a  tenant  against  his  landlord,  where  the  question 
from  any  act(m)  of  the  landlord,  or  from  any  conflicting  claims 
rent  arising  by  his  means,  subsequently  to  the  demise.  A  vicar, 
emised  his  tithes  at  a  yearly  rent,  being  discharged(n)  under  an 
ent  Act,  a  bill  of  interpleader  was  sustained  by  the  lessee  against 

Chmgey  v.  ADgove,  2  Vesey,  Jun.  (k)  Hall  v.  Butler,  10  Ad.  &  EU.  204; 

2  P.  &  Dav.  274,   S.  C;    Townley  o. 

^ood  V.  Kaye,  cited  2  Vea.  805 ;  Deare,  3  Beav.  213. 

V.  Belbee,  6  Madd.  28.  (0    Jew    v.  Wood,    Craig   &  Phill. 

HomaQ  r.  Moore,  4   Price,  6;  185;  3  Beavan,  579,  S.  C. 

n   o.    AtkiDfion,    3  Anst.    798;  (m)  Cowtan  v,  Williams,  9  Yes.  107; 

ion    p.  Knowles,    5   Madd.  47 ;  Clarke  v.  Byne,  13  Vesey,  383. 

lay  9.  Thornton,  3  Mylne  &  Cr.  1.  (n)  Cowtan  v.  Williams,  9  Yes.  107, 
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the  vicar  and  his  assignees,  as  both  of  them  set  up  a  claim  to  the  ren 
So  after  a  lessor's  decease,  the  lessee(o)  may  sustain  an  interpleadii 
suit  against  the  heir  at  law,  and  a  person  claiming  as  devisee  of  tl 
landlord.  Where  two  persons  claim  the  rent  of  demised  premises,  ni 
ther  of  whom  has  been  recognized(j9)  by  the  tenant  as  his  landlords 
bill  of  interpleader  lies  for  the  purpose  of  ascertaining  to  which  of  t 
claimants  the  rent  is  to  be  paid.  If  the  priority  of  the  titles  of  the  d 
ferent  claimants  to  the  rent  of  demised  premises  be  not  incompatll 
with  each  other,  and  it  appears(^)  clearly  on  the  bill  or  answers, 
what  order  they  are  to  be  paid,  there  is  no  ground  for  interpleader. 

33.  The  case  tendered  by  every  bill  of  interpleader  ought  U 
be,  that  the  whole  of  the  rights(r)  claimed  by  the  defendants  may  k 
properly  determined  by  litigation  between  them,  and  that  the  plaintifl 
is  not  under  any  liability  to  either  of  the  defendants  beyond  those 
which  arise  from  the  title  to  the  property  in  contest,  because  if  the 
plaintiff  has  come  under  any  personal  obligation,  independently  of  the 
question  of  property,  so  that  either  of  the  defendants  may  recom 
against  him  at  law,  without  establishing  a  right  to  the  property, 
it  is  obvious  that  no  litigation  between  the  defendants  can  ascertUB 
their  respective  rights  as  against  the  plaintiff:  and  the  injunction, 
which  is  of  course,  if  the  case  be  a  proper  subject  of  interpleader, 
would  deprive  a  defendant,  having  such  a  case  beyond  the  question  of 
property,  of  part  of  his  legal  remedy,  with  the  possibility,  at  least,  of 
failing  in  the  contest  with  his  co-defendant,  in  which  case  the  injllIl^ 
tion  would  deprive  him  of  a  legal  right,  without  affording  him  any 
equivalent  or  compensation.  A  party  may  be  induced  by  the  misre- 
presentation of  the  apparent  owner  of  property  to  enter  into  a  personal 
obligation  with  respect  to  it,  from  which  he  may  be  entitled  to  be  re- 
leased by  a  Court  of  Equity ;  but  such  a  case  could  not  be  a  subject  for 
interpleader  between  the  real  and  pretended  owners,  because  the  plain- 
tiff would  be  asserting  an  equity  for  relief  from  a  personal  contract 
against  one  of  the  defendants,  with  which  the  other  would  have  Dothiog 
to  do. 


Clarke  v.  Byne,  13  Vesey,  383;  and  see 
East  India  Co.  v,  Edwards,  18  Vesey, 
376 ;  Lowndes  v.  Cornford,  18  Vesey, 
299;  1  Rose.  180;  Harlow  v.  Crowley, 
Buck's  Rep.  273. 

(o)  Swanston  t\  Simpson,  1  Jones  & 
Carey,  188;  Doran  v.  Everitt,  2  Irish 
Eq.  Hep.  28 ;  liickard  v,  Hyde,  2  Irish 
Eq.  Rep,  299. 


(p)  Stephens  v,  Callanan,  12  Price. 
158 ;  Hodges  v.  Smith,  1  Cox,  357, 
cited  16  Ves.  203. 

(q)  Bowyer  ».  Pritchard,  11  Pn^» 
103 ;  Blennerhasset  v.  Scanlan,  2  Moil. 
539.  ,    , 

(r)  Crawshay  v.  Thornton.  2  My. « 
Cr.  1-19;  Glyn  r.  Duesbury,  11  Simons. 
139 ;  Suart  v.  Welch,  4  My.  &  Cr,  305. 
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I  suits  of  this  nature,  an  affidavit(«)  by  the  plaintiff  must  be 

0  the  bill,  or  must  be  filed  at  the  same  time,  stating  that  the 
ot  exhibited  in  collusion  with  either  of  the  defendants,  but 
Jitiff's  own  accord,  to  avoid  being  sued  or  molested  touching 
PS  therein  contained,  and  before  any  step(^)  is  taken  in  the 
5  money  or  rent  forming  the  subject  of  dispute  must  be 
ito  Court,  but  unless  the  plaintiff  move  for  an  injunction,  an 

1  on  the  defendant's  part  to  compel(t/)  the  plaintiff  to  deposit 
ty  in  bank  will  not  be  entertained. 

2S  of  interpleader,  it  is  the  plaintiff's  duty(i;)  to  bring  the  cause 
ng,  and  he  must  establish  his  title  to  maintain  the  suit,  and 
irpose  it  is  competent  for  him  to  read(2£7)  passages  out  of  any 
(Vers  against  the  other  defendants,  and  it  is  not  necessary(2;) 
fendants  to  enter  into  evidence  as  against  each  other,  for  if 
on(^)  be  ripe  for  decision,  the  Court  decides  it,  and  if  not 
cision  directs  an  action  or  an  issue,  or  a  reference  to  the(z) 
7n  the  miswers  merely^  as  may  best  suit  the  circumstances  of 
but  upon  the  hearing,  evidence  is  admissible  to  shew  that 
ff,  instead  of  resting  on  the  indemnity  of  the  Court,  has(a) 
curity  by  way  of  indemnity,  and  lent  his  name  to  one  of  the 
;,  which  forms  a  material  feature  in  the  cause.  A  person 
^lief  by  an  interpleader  suit,  ought  not  to  delay  filing  his 
;il  after  verdict  obtained  by  one  of  the  defendants  against 
.  Court  of  Equity  is  unwilling  to  assist  a  party  who  has 
nself  of  every  defence  which  could  be  afforded  at  law. 
ee  must  be  obtained  in  an  interpleading  suit  in  order  to  sus- 
\x  proceedings  between  the  defendants,  as  a  dismissal  of  the 
n  end(c)  to  the  cause  and  the  jurisdiction  of  the  Court,  ex- 
'  as  is  necessary  to  dissolve  an  injunction,  or  to  pay  out  the 
;r  decree,  the  plaintiff  has  no  further  interest  or  concern  in 
and  his  death  will  not((2)  abate  the  proceedings.   Where  the 

Id.  Chan.  Pr.  241.  (y)  Angell  ©.  Hadden,  16  Vesey,  202. 

V.    Bell,  6  Simons,   175;  {z)  Thames  &  Medway  Canal  Co.  v. 

,  Bchrens,  2  My.  &  Cr.  581 ;  Nash,  5  Sim.  fiSO. 

Q  Melle,  8  Sim.  327.  (a)  Statbam  v.  Hall,  Turn.  &  Rusa. 

lennin  v,  O'Keefe,  1  Hogan,  30. 

ed  of  by  Ld.  Lyndburst,  3  (6)  Cornish  ©.  Tanner,  1  Yo.  &  Jerv. 

Index,  1167;  Practice,  14.  233;  but  see  Stephens  v.  Callanan,  12 

V.  Gilham,  Coop.  Eq.  Rep.  Price,  158 ;  Barclay  v,  Curtis,  9  Price, 

661. 

er    V.  Pritchard,  1 1   Price,  (c)  Jennings  J  v.   Nugent,   1   Molloy, 

134;  Townley  v.  Deare,  3  Beav.  213. 

tes  &  Medway  Canal  Co.  v.  (d)  Anon.    1   Vern.  351 ;    1  Eq.  Ca. 

1.  280.  Abr.  2,  plac.  6. 
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Court  orders  a  trial  at  law,  it  is  unnecessary  to  reserve  furthi 
tions,  as  the  yerdict(e)  is  final,  and  terminates  all  question: 
cause,  and  if  any  party  seeks  to  quarrel  with  it,  his  only 
doing  so  is  by  appealing  against  the  decree,  on  the  ground 
subject  of  controversy  is  fit  exclusively  for  a  Court  of  Equity 
unnecessary  for  the  plaintiff,  in  a  bill  of  interpleader,  to  obi 
common  injunction  for  want  of  an  answer,  which  merely  stay 
tion  :  the  regular  course  of  proceeding(/)  is  by  special  applic 
obtain  an  injunction  to  stay  proceedings  at  law  until  further  oi 

Where  a  tenant  holding  at  the  yearly  rent  of  £10, 
interpleading  bill,  and  the  subject  of  the  suit  did  not  exceed 
rent(^),  the  bill  was  dismissed  as  beneath  the  dignity  of  the  Co 
in  an  interpleading  suit  by  a  debtor(A)  for  the  sum  of  £38,  8 
bankrupt  and  his  assignees,  a  strong  disinclination  was  expr 
the  Court  to  make  any  order^respecting  so  small  a  sum  of  mon 
it  is  observed  by  Wigram,  V.  C,  that  the  amount  of  the  stak 
affect  the  plaintiff's  right  to  compel  the  litigant(t)  parties  to  inf 
for  if  the  claimants  think  the  subject  in  controversy  worth  pursi 
cannot  complain  that  the  holder  of  the  stake  prefers  to  be  a 
one  suit  rather  than  in  two,  for  settling  their  disputes. 

If  the  suit  be  properly  instituted,  the  plaintiff  will  be  ore 
costs(y )  out  of  the  fund  in  court,  or  if  there  be  no  fund  ii 
against  the  party(A)  who  occasioned  the  litigation :  costs  bet^ 
defendants  are  completely  in  the  discretion  ofthe  judge,  but  ar< 
allowed(/)  to  follow  the  verdict  at  law ;  and  where  the  cause  o 
stitution  of  the  suit  can  be  traced  to  one  of  the  defendants,  tb 
dant  will  be  ordered(m)  to  pay  the  costs  of  the  plaintiff,  an< 
innocent  defendants. 

(e)  Luscombe  v,  Callaghan,  1  MoUoy,  442. 
204.  (j)  Campbell  v.  Solomons, 

(/)  Moore  v.  Usher,  7  Simons,  383;  St.  462;    Cowtan  v.  Williamj 

Vicary  t;.  Widger,  1  Simons,  15.  108 ;  Beames  on  Costs,  37. 

(g)  Smith  V.  Target,  2  Anstr.  529 ;  (*)  Aldridge  v.  Mesner,  6  ' 

but  see  Crawford  v.  Fisher,  1  Hare,  441.  (Q  Luscombe  v.  Callahan, 

(A)  Lowndes  v.  Cornford,    1   Rose's  204;  Hendry  c.  Key,  1  Dick. 
Bankrupt  Cases,  180.  (m)  Mason  ©.  Hamilton,  5  Si 

(i)  Crawford  r.  Fisher,  1  Hare*s  Rep. 
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RECOVERY  OF  POSSESSION. 


CHAPTER  I. 


!•  Madeg  hy  vkieh  a  Tenancy  may  de- 
Unmnff, 

i  H^kere  the  Life  en  which  a  Lease 
depends  has  not  been  heard  of  for 
seven  Years. 

^  7^  absence  of  Cestuique  Vie  does 
noi  raise  any  Presumption  of  his 
Deaih  ai  any  precise  Time, 

^Landlord  may  break  open  DoorSy 
and  remove  Property  on  unoccu- 
pied Premises,  after  Lease  ex- 

^*  out  cannot  use  Force  to  dispossess 
the  Occupier f  or  his  Family, 

6.  Unless  Leave  and  License  for  that 

Purpose  be  pven, 

7.  fFhen  a  Thtrd  Person  may  enter 

ivow  another*s  Land  to  remove 
Property* 

FORCIBLE  POSSESSION. 

^  What  Acts  constitute  forcible  Entry. 
9.  Statute  5  Bich.  IL  st.  \,  c.  8,  and 
15  Rick.  IL  c.  2. 


10.  Statute  8  Hen.  VI.  c,  9,  enabling 

Justices  to  restore  Party  expelled. 

11.  Statute  10  Car.  I.  Sees,  3,  c.  13, 

Irish. 

12.  Procedure  by  Indictment  to  obtain 

Restitution. 

13.  Procedure  before  Justices  for  Res- 

titution. 

14.  Forcible  Detainer, 

15.  Avoard  of  Re-restitution, 

16.  Tenant  for  Years  can  only  be  res- 

tored by  Justices  aflerlndictment. 

17.  Procedure    by  Inaictment  before 

Justices, 

18.  Statutable  Remedy  by  Action   of 

Trespass. 

19.  Lawful  Right  to  the  Possession 

cannot  be  asserted  by  Violence. 

20.  Irish  Statute,  25  Geo,  II.  c.  1% 

Resistance  to  legal  Process. 

21.  Irish  Statute,  26  Geo.  III.  c.  24, 

s,  64. 

22.  Dublin  Police  Act,  5^6  Vict.  c. 

2i,ss.QQand  67. 


1.  Thb  relation  of  landlord  and  tenant  is  determined,  without  any 
^  by  either  of  the  parties,  upon  the  regular  expiration  of  the  de- 
'luse,  or  by  the  happening  of  any  event  upon  which  the  lease  was  made 
^  depend :  a  yearly  tenancy  may  be  put  an  end  to  by  notice  to  quit, 
^  where  lands  areholden  under  an  executory  agreement  or  accepted 
proposal  for  a  lease,  such  holding  being  deemed  merely  a  tenancy  from 
y^  to  year,  may  be  determined  by  similar  means,  and  on  the  expira- 
^on  of  the  term(a)  limited  by  the  contract,  determines  without  notice 
^  quit  or  demand  of  possession.  The  tenant's  interest  under  a  lease, 
^'  Under  an  equitable  agreement  for  a  lease,  may  also  be  forfeited  by 


^  (q)  Doe  dem.  Tilt  v.  Stratton,  4  Bing. 
7^;  1  Moo.  &  P.  183  ;  3  Carr.  &  P. 
^^*  S.  C. ;     Doe  dem.    Bromfield    r. 


Smith,  6  East,  530;  2  Smith,  570,  S.  C. ; 
Doe  dem.  Thomson  v.  Amey,  12  Ad.  & 
Ell.  476 ;  4  P.  &  Dav.  177. 
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reason  of  nonpayment  of  the  reserved  rent,  or  by  breach  of  any  of  tl 
covenants,  for  the  non-performance  of  which  it  is  stipulated  that  tl 
lease  or  agreement  shall  be  avoided.     Where  a  person  is  tenant  at  w 
or  is  recognized(6)  by  the  landlord  as  being  in  the  legal  occupation 
premises,  he  cannot  be  treated  as  a  trespasser,  or  turned  out  of  posse 
sion  without  a  previous  demand,  but  where  a  person  is  let  into  posse 
sion,  either  under  a  lease,  or  an  executory  contract  for  a  lease,  mm 
in  violation  of  the  Statute  law(c),  he  may  be  evicted  by  the  owner  wit 
out  previous  notice.     If  a  lease  contain  a  clause  giving  the  landlon* 
right  to  reassume,  or  giving  the  tenant  power  to  surrender  the  demi 
premises,  the  tenant's  interest  ceases  by  means  of  a  compliance  with 
required  formalities. 

Derivative  interests  cease  by  the  determination  or  avoidance  of  i 
original  estate  on  which  they  depend :  if  a  tenant  for  his  own  life  d 
mise  for  ninety-nine  years,  the  lease  expires  on  the  lessor's  death,  orj 
the  original  estate  be  defeated  by  breach  of  a  condition,  the  underte- 
nant's interest  will  be  defeated,  but  if  such  tenant  for  life  surrender  his 
estate(d),  the  undertenant's  interest  will  continue,  because  the  surren- 
der, so  far  as  reg^ds  the  lessee,  is  in  effect  an  assignment. 

2.  Where  a  lease  is  granted  for  lives,  it  frequently  becomes  difficult 
to  ascertain  whether  the  interest  be  subsisting  or  has  determined,  if  any 
of  the  cestuique  vies  have  quitted  the  country,  as  the  law  presumes  the 
continuance  of  life  in  a  person  once  known  to  be  living,  until  the  con- 
trary be  established. 

In  order  to  remedy  this  inconvenience,  the  Irish  Statut€(e),  1 
Will.  III.  c.  8,  after  reciting,  that  leases  were  often  granted  for  one  or 
more  life  or  lives,  or  for  years,  determinable  upon  one  or  more  life  or 
lives,  enacts,  that  if  such  person  or  persons  for  whose  life  or  lives  such 
estates  have  been  or  shall  be  granted,  shall  remain  beyond  the  seas,  or 
elsewhere  absent  themselves  in  this  realm,  by  the  space  of  seven  years 
together,  and  no  sufficient  and  evident  proof  be  made  of  the  lives  of 
such  person  or  persons  respectively,  in  any  action  commenced  for  the 
recovery  of  such  tenements  by  the  lessors  or  reversioners,  their  heirs 
or  assigns,  the  judges  before  whom  such  action  shall  be  brought  shall 
direct  the  jury  to  give  their  verdict,  as  if  the  person  so  remaining  be- 


(h)  Doe  dem,  Whitaker   v.  Hales,  7  this  case  turned. 
Bing.  322;  5  Moo.  &  P.  132;    Lessee  (d)  2  Prest.  Abstr.   199;   Co.  Litt. 

Fleming  v.  Neville,  Hayes,  23.  338,  A. 

(c)  Lapierre   v,  M*Intosh,  9  Ad.  &  (e)  7  Will.  III.  c.  8,   Irish;  19  Car. 

Ell.  857 ;  1  P.  &  Dav.  629;  there  is  no  II.  c.  6,  English. 
Irish  Statute  similar  to  the  Act  on  which 
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yond  the  seas,  or  otherwise  absenting  himself,  were  dead :  and  that(/') 
m  any  sach  action  wherein  the  life  or  death  of  any  such  person  or  per- 
lons  shall  come  in  question  between  the  lessor  or  reversioner,  and  the 
enaot  in  possession,  it  shall  be  lawful  for  the  lessor  or  reversioner,  to 
ake  exception  to  any  of  the  jurors  returned  for  the  trial  of  that  cause, 
hat  the  greatest  part  of , the  real  estate  of  any  such  juror  is  held  by  lease 
>r  life  or  lives,  who  upon  proof  thereof  shall  be  set  aside,  as  in  case  of 
ther  legal  challenges :  and  if  any  person  shall  be  evicted  out  of  any 
inds  or  tenements  by  virtue  of  this  Act(^),  and  afterwards  if  the  per- 
cm,  upon  whose  life  such  estate  depends,  shall  return  again  from  be- 
yond the  seas,  or  shall,  on  proof  in  any  action  to  be  brought  for  the 
recovery  of  the  same,  be  made  appear  to  be  living,  or  to  have  been 
^Ting  at  the  time  of  the  eviction,  that  then,  and  from  thenceforth,  the 
tenant  or  lessee  who  was  ousted  of  the  same,  his  executors,  adminis- 
tators,  or  assigns,  shall  or  may  re-enter,  re-possess,  have,  hold,  and 
enjoy  the  lands  or  tenements  as  in  his  or  their  former  estate,  for  and 
imng  the  life,  or  so  long  term  as  the  person  upon  whose  life  the  es- 
tate depends  shall  be  living,  and  shall  also,  upon  action  or  actions  to 
be  brought  by  him  or  them  against  the  lessors,  reversioners,  or  tenants 
in  possession,  or  other  persons  respectively,  which,  since  the  time  of 
the  eviction,  received  the  profits  of  the  lands  or  tenements,  recover  for 
^images  the  full  profits  of  the  lands  or  tenements  respectively,  taith 
Inpfnl  interest  for  and  from  the  time  that  he  or  they  were  ousted  of 
the  lands  or  tenements,  and  kept  and  held  out  of  the  same  by  the  les- 
ion, reveruoners,  tenants,  or  other  persons,  who  after  the  eviction  re- 
ceived the  profits  of  the  lands  or  tenements,  or  any  of  them  respec- 
tively, as  well  in  the  case  where  the  person  upon  whose  life  such  estate 
£d  depend,  shall  be  dead  at  the  time  of  bringing  the  said  action  or  ac- 
tions, as  if  such  person  were  then  living. 

This  Statute  applies  only  to  cases  where  the  tenant  has  been 
^eted  by  ejectment,  and  not  where  the  tenant  has(A)  surrendered,  or 
given  up  possession  to  his  landlord  on  the  supposition  that  the  cestui- 
9^  vie  is  actually  dead.  The  remedy  given  by  the  Act  in  case  the 
^^tdque  vie  shall  appear  to  be  living,  after  eviction  of  the  tenant  by 
adverse  suit,  is  very  oppressive  to  landlords,  as  the  tenant  is  awarded 
^nesne  profits  and  interest  during  the  whole  period,  and  therefore  the 
^instruction  of  the  Act  ought  not  to  be  extended  so  as  to  deprive  the 
■^ord  of  the  protection  ordinarily  afforded  by  the  Statutes  of  Limita- 

(/)  Section  2.  (h)  Caruth  r.  Ld.  Northland,  Hayes, 

(^)  Section  3.  233. 
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tion(t).  The  presumption  of  the  duration  of  life  with  respect  to  per^ 
sons  of  whom  no  aceount(j)  can  be  given,  ends  on  the  expiration  ccz 
seven  years  from  the  time  when  they  were  last  known  to  be  living,  an»  j 
the  measure  of  time  thus  taken  by  the  legislature  as  presumptive  evS: 
dence  of  the  deaths  of  persons  absent  and  unheard  o^  has  been  adopter 
and  applied  to  many  cases  which  do  not  come  within  the  Statute :  thm^ 
absence  of  a  tenant  for  life  without  being  heard  of,  for  the  space  of  seve« 
years,  will  aiFord(A)  sufficient  ground  for  presuming  his  death,  to  was-, 
rant  the  entry  of  the  person  next  in  remainder.  Where  leases  aiK- 
granted  for  the  lives  of  obscure  persons,  it  is  always  prudent  to  inserts 
a  clause  imposing  on  the  lessee,  and  the  persons  deriving  under  hincs 
the  necessity  of  producing(Q  proof  of  the  existence  of  the  Sestuiquevt^ 
when  required  to  do  so,  in  order  to  obviate  the  necessity  of  having 
course  to  the  Statute. 

3.  The  absence  of  a  party  from  the  realm  for  seven  years  with 
being  heard  of,  though  it  naturally  leads  the  mind  to  believe  that 
person  is  dead,  and  induces  a  presumption  of  the  fact  of  his  decease 
the  end  of  that  period,  yet  such  absence  does  not  warrant  any  infere 
as  to  the  exact  time  of  his  death.  The  law  presumes  that  such  per^.  ^m 
is  dead,  but  not  that  he  died  at  the  beginning  or  at  the  end  of  any 
cular  period  during  those  seven  years,  and  if  it  be  important  to  e^ 
blish  the  precise  time  of  his  death,  it  must  be  done  by  evidence  of  so^^ 
sort,  to  be  laid  before  the  jury  for  that  purpose,  beyond  the  mere  laps^ 
seven  years  since  such  person  was  last  heard  of :  the  lessor  of 
plaintiff  having  claimed  certain  premises  by  title  accruing  on 
death  of  Matthew  Knight,  who  went  to  America  early  in  the  y 
1807,  and  was  not  heard  of  after  May,  1807  :  upon  an  ejectro^^^ 
brought  in  the  year  1832,  it  was  admitted  that  Matthew  Kni^^' 
must  be  presumed(m)  to  have  died,  and  if  the  presumption  of  his  de^a^t 
only  arose  at  the  end  of  seven  years  after  his  quitting  the  country,  t^J^ 
suit  was  commenced  in  due  time ;  but  it  was  decided,  that  as  no  otL:^^ 
evidence  was  given  of  his  death  than  his  absence,  there  was  no  grovL  ^< 


(i)  10  Car.  I.  Sess.  2,  c.  6,  Irish;  21 
Jac.  I.  c.  16,  English;  3  &  4  Wll.  IV. 
c.  27,  8. 42,  English  and  Irish. 

(j)  Matthews  on  Presumption,  279; 
Doe  dem*  George  v.  Jesson,  6  East,  85, 
by  Ld.  Ellenborough ;  Holman  v.  Ex- 
ton,  Carth.  246 ;  Holt,  195,  S.  C. ;  Brown 
v.  Petre,  2  Swanst.  235. 

(A)  Doe  dem,  Lloyd  u.  Deakin,  4  B. 
&  Aid.  433 ;    and  see  Hopewell  v.  Dc 


Pinna,  2  Campb.  N.  P.  C.  113. 

(Q  See  a  provision  for  the  purpose  '° 
Handle  v.  Lory,  6  Ad.  &  EUk  218. 

(m)  Doe  dem.   Knight  v.  Nepean  *   ^ 

B.  &  Adol.  86  ;    2  Nev.  &  Mann.  2 1  ^J 

Nepean  v.  Doe  dem.  Knight,  2  Mees*  ^ 

W.  894;    The  Kmg   t?.  Inhabitants  o^ 

Harborne.  2  Ad.  &  Ell.  541 ;  4  Ner-  ^ 
Mann.  341,  S.  C. 
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for  presumiog  that  he  died  within  twenty  years  before  bringing  the 
ejectment,  because  the  presumption  is  merely  that  the  individual  died  at 
some  time  within  the  first  seven  years,  during  which  he  has  not  been 
lieard  o^  and  the  time  of  such  person's  death,  whenever  it  is  material, 
must  be  the  subject  of  distinct  proof:  but  where  probable  evidence  is 
brought  forward  to  shew  that  a  party  died  at  a  particular  time  within 
the  period  of  seven  year8(ii),  it  may  be  presumed  that  the  party  died  at 
that  time. 

4.  Upon  the  determinadon  of  a  tenant's  interest,  either  by  the  ex- 
piration of  a  lease  or  by  notice  to  quit,  the  landlord  may,  without  legal 
process,  peaceably  resume  possession  of  the  premises,  and  drive  away 
the  cattle,  and  remove  the  goods  of  the  former  occupier,  if  an  opportu- 
mty  should  be  found  of  doing  so  without  using  any  violence)  as  an  ac- 
tion of  trespass  quare  cUmsurn  f regit  does  not  lie  at  the  suit  of  a  party 
whose  title  has  determined* 

A  yearly  holding  being  put  an  end  to  by  notice  to  quit,  the  land- 
lord availing(o)  himself  of  an  opportunity  when  there  was  nobody  in 
the  house,  broke  open  the  door  and  took  possession ;  and  although  some 
fumitore  belonging  to  the  tenant  remained  on  the  premises,  it  was  de- 
cided that  the  landlord  could  not  be  treated  as  a  trespasser.  So  a  party 
having  a  right  to  land,  acquires,  by  the  entry(p)  of  himself  or  of  his 
agent(9),  such  a  lawful  possession  as  enables  him  to  maintain  trespass 
igainst  any  person  who,  after  such  entry,  wrongfully  continues  on  the 
premises*  Where  a  yearly  tenant  of  a  house  leaves  it  merely  for  a  tem- 
porary purpose,  the  landlord  cannot  lawfully  enter  into  possession,  but 
if  the  tenant  wholly  abandon  the  house  without  any  intention{r)  of 
returning,  the  landlord  is  not  obliged  to  see  his  house  fall  to  pieces  for 
^ant  of  due  care,  but  may,  if  it  can  be  done  peaceably,  resume  the 
possession  without  previous  notice  to  quit.  After  judgement  ineject- 
iftent,  error  was  brought  and  bail  given,  and  pending  the  proceedings 
iQ  error  the  plaintiff  brought  an  action  of  debt  for  rent,  and  it  was 
'Qled(«)  that  the  writ  of  error  did  not  hinder  him  from  bringing  debt,  or 


(»)  SilHck  V.  Booth,  1  Yo.  &  Coll. 
^17.  in  Chan.;  Webster  v.  Bircbmore, 
13  VeajBT,  362. 

(o)  Tamer  o.  Meymott,  1  Bing.  158 ; 
7  Aloore,  574 ;  Richardson  r.  Langridge^ 
*  Tumi.  128;  Wildbor  v.  Rainforth,  8 
1^.  k  Creas.  4;  2  Mann.  &  Ry.  185; 
Taonton  v,  Costar,  7  T.  R.  431 ;  Ar- 
8«ut  V.  Dnrrant.  8  T.  R.  403 ;  Taylor 
^  Eagtwood,  1  East,  212;  Davis  v. 
^^^^nnop,  1  Price,  53;  Longstaff  v.  Mea- 


goe,  2  Ad.  &  Ell.  167 ;  4  Nev.  &  M. 
211;  and  see  Baker  v.  Morgans,  2 
Dow's  Pari.  Ca.  531,  by  Ld.  Redesdale. 

(/?)  Butcher  v.  Butcher,  7  B.  &  Cr. 
402 ;  1  M.  &  Rt.  220. 

(9)  Hey  V.  Moorhouse,  6  Bing.  New 
C.  52 ;  8  Scott,  156. 

(r)  Lacey  v.  Lear,  Peake*8  Additional 
Cases,  210. 

(tf)  Badger  v.  Floyd,  Cases  temp. 
Holt,  199;  12  Mod.  398;  3  Salk.  145; 
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from  distraining,  as  he  might  have  entered  without  a  writ  qfexecuHa 
after  judgement  in  a  real  action,  the  plaintiff  might  have  entered,  m 
withstanding  a  writ  of  error,  if  his  entry  were  lawful  without  thejudg 
ment,  because  the  judgement  should  not  put  him  in  a  worse  conditii 
than  he  was  before* 

6.  An  opinion  has  prevailed  for  a  long  time,  and  is  still  support 
by  high  authority,  that  in  all  cases(^)  where  ejectment  can  be  mai 
tained,  the  lawful  owner  has  a  right  to  enter(tt)  by  force^  and  to  r 
move  not  only  the  property,  but  the  persons  of  wrong-doers,  or  tho 
overholding  possession,  without  incurring  any  civil  responsibility,  pr 
vided  no  unnecessary  violence  be  used  or  assault  committed.  It  is  la 
down  that  if  a  person  enter  into  lands  or  tenements(9)  with  force  or  mv 
titude  of  people,  where  his  entry  is  lawful,  his  entry  is  not  punishab 
hy  action  at  common  law,  or  upon  any  Statute,  because  where  the  c 
cupier's  title  is  not  good,  then  he  has  no  cause  of  action,  although  t: 
claimant  enter  by  force. 

The  question,  however,  has  been  lately  much  discussed,  whett 
after  a  tenancy  has  been  determined  by  notice  to  quit,  the  landlc 
may  enter  on  the  premises,  while  the  tenant(«7)  remains />6r«oiiai^ 
possession,  and  after  requesting  him  to  depart,  on  his  refusing  to 
so,  may  turn  him  out  of  possession,  using  as  much  force  and 
more  than  is  necessary  for  that  purpose :  the  majority  of  the  jud^ 
of  the  Common  Pleas  of  England  held  it  was  necessary,  for  the  p« 
pose  of  deciding  this  question,  to  ascertain  whether  the  landlord  e 
tered  upon  the  premises,  in  a  forcible  manner  contrary  to  the  provisid 
of  the  Statutes  against  forcible  entry,  or  so  as  to  render  himself  liaB 
to  an  indictment  at  common  law,  for  if  the  landlord  were  guilty  eitt 
of  a  breach  of  a  positive  Statute,  or  of  an  offence  against  the  comm 
law,  such  violation  of  the  law  in  making  the  entry  would  cause  the  pc 
session,  thereby  obtained,  to  be  illegal.  Where  a  tenant  overholds  pc 
session  of  hired  apartments  after  the  expiration  of  his  term,  a  landlo 
is  not  justified  in  using  such(a;)  force  and  violence  for  their  recove? 
as  amounts  to  a  forcible  entry,  and  by  doing  so  he  will  be  answerat:: 


Withers  v,  Harris,  2  Ld.  Raym,  806  ;  7 
Mod.  69 ;  Taylor  dem.  Atkjns  u.  Horde, 
1  Burr.  88,  arg^. 

(0  Rogers  v.  Pitcher,  6  Taunt.  207; 
1  Marsh.  541. 

(u)  Year  Book,  9  Hen.  VI.  fo.  19,  pi. 
12  ;  Year  Book,  15  Hen.  VII.  fo.  17,  pi. 
12;  Taylor  c.  Cole,  3  T.  R.  295;  and 
see  an  able  article  on  this  subject,  1  Law 
Mag.  82. 


(w)  Dalton's  Justice  of  Peace,  c.  IS 
Hawk.  Pleas  of  the  Crown,  lib.  1,  c.  '^ 
8.  3;  4  Blackst.  Comm.  148;  and  £ 
Baker  w.  Morgans,  2  Dow's  Pari,  d 
531,  by  Ld.  Redesdale. 

{w)  Newton  v,  Harlaud,  1  Manu. 
Gr.  644-658;  1  Scott's  New  Rep.  47 

{x)  Newton  r.  Harland,   1  Mann* 
Gr.  644 ;  1  Scott's  New  Rep.  474,  S- 
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'II  damages  for  the  trespass  and  assault,  because  a  lawful  possession 
caiiDot  be  derived  out  of,  or  produced  by,  an  act  which  is  in  itself 
criminal,  but  in  order  to  constitute  a  forcible  entry  within  the  meaning 
of  tbese  Statutes,  either  the  outer  door  must  be  broken  open,  or  the 
^ntrj  must  be  accompanied  with  violence  and  outrage.     Where  an  un- 
dertenant refused  to  give  up  possession  of  part  of  a  dwelling-house 
wJbich  he  occupied,  on  the  expiration  of  a  notice  to  quit  served  on  the 
immediate  tenant,  and  the  family  of  the  undertenant  were  forcibly  re- 
moved, Lord  Lyndhurst  ruled(y),  in  an  action  of  trespass  by  the  un- 
dertenant, that  the  landlord  might  enter  on  the  expiration  of  the  term, 
where  no  person  was  in  possession,  but  that  he  was  not  justified  in  ex- 
pelling the  undertenant's  family  by  force :  and  Lord  Abinger  held(2:) 
that  a  tenant  by  sufferance,  who  was  forcibly  dispossessed  of  a  cottage 
and  premises  by  his  landlord  without  any  previous  demand,  could  not 
maintain  ejectment,  as  he  had  no  interest  in  the  land,  though  he  might 
bring  trespass. 

After  judgement  in  ejectment,  the  recoveror,  it  is  said,  may  enter 
at  his  peril  and  execute(a)  his  judgement,  and  that  the  assistance  of 
the  sheriff  is  only  required  to  preserve  the  peace :  however,  where  a 
mortgagee  obtained  judgement  in  ejectment,  and  after  more  than  a 
year  had  elapsed,  issued  and  executed  his  writ  of  habere  without  re- 
viving the  judgement,  the  Court  set  aside  the  execution  for  irregularity, 
but  the  judgement  being  regular  was  not  disturbed :  and  itwas  ruled(6) 
that  although  the  mortgagee  had  lawful  right  to  the  possession,  he 
^OQld  not  be  allowed,  by  his  own  act,  without  authority  from  the 
Court,  to  retain  the  possession  after  the  writ  of  habere^  under  which  he 
entered,  had  been  set  aside. 

6.  A  landlord  having  distrained  for  rent,  the  tenant  signed  an  un- 
dertaking, that  if  the  landlord  gave  up  the  distress,  possession  of  the 
premises  should  be  given  to  him  on  or  before  the  end  of  a  week :  the 
tenant  having  acted(c)  upon  this  agreement,  by  selling  for  her  own 
benefit  part  of  the  goods  which  were  distrained,  the  landlord,  at  the 
rad  of  the  week,  took  possession,  by  nailing  up  the  doors  and  windows, 
uid  it  was  ruled  that  the  instrument  operated  as  a  license,  which  could 
iH>t  be  revoked  after  it  had  been  acted  on,  and  that  trespass  was  not 

.  (jf)  Hillary    v.  Gay,   6  Carr.    &  P.  156;  Withers   w.  Harris,  2  Ld.  Raym. 

2d4.  807. 

{«)  Doe  dem,  Harrison  v.  Murrell,  8  (Jb)  Doe  dem.  Stephens  v.  Lord,  7  Ad. 

^.  k  P.  134.  &  Ell.  610 ;  2  Nev.  &  P.  604 ;  6  Dowl. 

(fl)  Harris  v,  Austen,  1  Ro.  Rep.  210-  Pra.  Ca.  155. 

*'8,  by  Ld,  Coijg .  Ln^y  Warwick  v.  (c)  Felthani    v,  Cartwright,  5  Bing. 

*^Barkley,  Noy.  71 ;  Anon.  2  Siderf.  N.  C.  569;  7  Scott,  695. 
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maintainable  against  the  landlord.  Where  a  tenant  entered  under  an 
agreement,  which  stipulated  that  if  the  reserved  rent  should  be  in  ar- 
rear  for  ten  days,  it  should  be  lawful  for  the  lessor  and  her  agents  to 
enter  upon  the  premises  and  expel  the  tenant,  and  all  persons  deriving 
under  her,  as  effectually  as  a  sheriff (cf)  might  do  under  a  writ  of  pos- 
session ;  and  in  case  of  such  entry,  and  of  any  action  for  the  expalsion, 
the  defendants  thereto  might  plead  leave  and  license  in  bar  thereof 
and  that  the  agreement  might  be  used  as  conclusive  evidence  of  the 
tenant's  leave  and  license  for  such  entry,  trespasses,  and  other  matters 
to  be  complained  of  in  such  action ;  an  arrear  of  rent  having  become 
due,  the  defendants,  as  agents  of  the  lessor,  expelled  the  tenant,  and 
in  an  action  of  trespass  for  the  expulsion,  alleging  an  assault  and  bat- 
tery, the  agreement  was  held  a  conclusive  answer  under  a  pleaol 
leave  and  license  to  all  the  trespasses  complained  of* 

7.  A  person  having  bought  in  the  month  of  January  a  large  quan- 
tity of  hay  on  a  tenant's  farm,  which  was  sold  under  a  distre8s(e)  for 
rent,  subject  to  a  stipulation  that  it  might  remain  on  the  land  until  the 
Lady-day  following,  and  in  the  mean  time  that  the  purchaser  might 
enter  and  remove  it  as  often  as  he  pleased  :  the  tenant  having  forbid- 
den the  entry  of  the  purchaser  on  the  premises,  he  caused  the  gate  to 
be  broken  open  and  carried  away  the  hay :  in  an  action  for  breaking 
and  entering  the  close,  the  purchaser  pleaded  leave  and  license ;  and  on 
a  motion  to  set  aside  a  verdict  obtained  by  him,  it  was  ruled  that  the 
tenant,  by  agreeing  to  the  conditions  of  sale,  and  having  induced  ano- 
ther to  become  purchaser  of  the  hay,  could  not  afterwards  withdraw 
the  license. 

Where  a  party  nxi'ongfully  takes  the  goods  of  another,  and  puts 
them  upon  his  own(y*)  close,  he  gives  the  owner  of  the  goods  an  im- 
plied license  to  enter  for  the  purpose  of  recaption,  but  if  the  goods 
were  delivered  by  the  owner(^)  for  the  purpose  of  safe  keeping,  he  can- 
not justify  an  entry  into  the  house  of  the  bailee  for  the  purpose  of  re- 
taking the  property,  which  was  placed  there  by  mutual  agreement  and 
not  by  wrong  :  so  the  mere  fact  of  the  goods  of  an  individual  being  found 
on  the  land  of  another,  affords(A)  no  justification  to  the  owner  of  the 

id)  Kavana^h    r.    Gudge,  8  Jurist.  (/)  Bro.  Abr.  Trespas,  pi.  186;  Yea« 

362;  and  see  uie  terms  of  the  demise  in  Book,  9  Edw.  IV.  fo.  35,  pi.  10,  A.,  b^ 

Cattle  t;.  Gamble,  5  Bing.    N.   C.  46 ;  Littleton  ;  Patrick  v.  Colerick,  3  Meew 

6  Scott,  733 ;  Doe  dem,  Beaumont  t;.  &  W.  483. 

Beaumont,  2  Dowl.  Pr.  Ca.  172,  N.  S.  {g)  Year  Book,  21  Hen.  VII.  fo.  1* 

{€)   Wood  V,  Manley,  11  Ad.  &  Ell.  pi.  18;  Bro.  Abr.  Trespas,  pi.  208. 

34  ;  3  P.  &  Dav.  5 ;  Salter  v,  Woollams,  (Jk)  Anthony  v,  Haneys,  8  Bing.  186 

3  Scott's  New.  Rep.  59  i  2  Mann.   &  1  Moo.  &  Sc.  300,  S.  C. 
Gr.  650.  S.  C. 
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S^^  for  his  entry  to  remove  them,  unless  it  be  shewn  that  they  were 
**'it)flgfuJly  placed  there  by  the  owner  of  the  land. 

8.  In  the  next  place,  it  is  to  be  considered  what  acts  constitute  the 
^Sences  of  forcible  entry  and  of  forcible  detainer,  the  mode  of  proceeding 
*o  punish  the  offenders,  and  to  procure  restitution  of  the  property.  A 
forcible  entry  is  committed  by  violently  taking  posses8ion(i)  of  lands, 
or  tenements,  with  menaces,  force  and  arms,  and  without  the  authority 
of  law  :  or  where  the  entry  is  peaceable,  by  compelling  the  occupier,  by 
force^  or  by  threats,  to  quit  the  possession  ;  but  an  entry,  or  detainer, 
merely  amounting  to  a  trespass(^'),  will  not  support  an  indictment.  An 
entry  may  be  deemed  forcible,  where  the  wife,  children,  or  servants  of 
the  occupier  are(A)  on  the  land  for  the  purpose  of  keeping  possession, 
bat  the  occupation  of  the  ground  by  his  cattle  is  not  sufficient  to  pre- 
serve the  possession :  if  a  person  be  prevented  by  force  from  returning 
to  his  house,  and  possession  be  obtained  peaceably  during  his  absence, 
the  entry  is  considered  forcible,  because  the  use  of  force,  whether  it  be 
upon  or  off  the  land,  is  equally  within  the  Statutes.     Breaking  open 
tlie  outer  door  of  a  house,  if  any  person  be  within,  is  forcible,  but  if  the 
door  be  opened(/)  with  a  key,  or  by  raising  the  latch,  or  if  admittance 
be  gained  through  an  open  window,  when  there  is  nobody  in  the  house, 
or  if  the  occupier  be  induced  to  leave  the  house,  and  is  then  quietly  ex- 
daded,  such  an  entry  will  not  constitute  an  indictable  offence.     If  a 
pcnon  enter  into  a  dwelling-house,  though  it  be  unoccupied(m),  with 
banned  party,  or  a  numerous  body  of  assistants,  or  if  persons(7i)  take, 
^  keep  possession,  with  such  a  show  of  force  as  is  calculated  to  deter 
^  rightful  owner  from  resuming  his  possession,  the  offence  will  be 
complete ;  and  if  several  persons  assist  another  by  a  display  of  force, 
^ough  they  take  no  part  in  the  actual  entry,  such  abettors  will  be 
^'^^ed  guilty  of  the  offence. 

If  a  person  having  an  estate  in  land  by  a  defeasible  title,  continue 
^  bold  the  possession  by  force,  after  a  claim  made  by  one  having  right 
^  ^ter,  he  will  be  punishable  for  a  forcible  entry(o),  because  all  his 
f^te  was  defeated  by  the  claim,  and  his  subsequent  occupation,  in 
J'^gement  of  law,  amounts  to  a  new  entry:  so  if  a  tenant  from  year 
^  year,  after  the  determination  of  his  tenancy,  retain  possession  by 

(*)  4  Bla.  Comm.  148.  man,  J. 
^.vi)  Rex  V.  Bake,  3  Burr.  1731 ;  The         (m)  Pollard  o.  Moreton,  Moor.  656. 
^^  «.  Wilsoii,  8  T.  R.  360.  (n)  Milner  v.  Maclean,  2  Carr.  &  P. 

rJf)  B§c  Abr.  Forcible  Entry,  6.;  17;  Rex  v.  Smyth,  1  Moo.  &  Rob.  155; 

"^•i  Just  299.  5  Carr.  &  P.  201. 
II^O  Anon.  2  Ro.  Rep.  2  ;  Newton  o.  (o)  Bac.    Abr.  Forcible  Entry,  B.; 

^^'IttMi,  1  Maan.  &  Gr.  669,  by  Colt-  Hawkiuss  P.  C.  c.  64,  sec.  34. 
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force,  his  holding  orer  may  be  eon8idered(p)  constructively  as  an  i 
lawful  entry,  but  the  mere  refusal  of  a  lessee,  after  the  determinat 
of  his  interest,  to  leave  the  house  or  to  open  his  door,  will  not  have  t 
effect*  A  bailiff  or  servant  having  the  care  or  custody  of  a  dwellii 
house,  and  refusing(9)  to  restore  the  possession  to  his  employer,  n 
be  turned  out  by  force,  and  the  outer  door  may  be  broken  open  fort 
purpose. 

The  same  circumstances  of  violence  or  terror  which  will  render 
entry  forcible,  will  also  make  a  detwier  forcible :  a  lessee,  who  a 
the  expiration  of  his  lease  keeps  arms  in  his  house  to  oppose(r)  the 
sor's  entry,  or  a  tenant  at  will,  who  detains  possession  with  force,  a 
his  interest  is  determined,  is  guilty  of  forcible  detainer,  though  do 
try  into  the  premises  be  attempted.     A  person  may  arm  himself  and  ^ 
friends  to  defend  the  possession  of  his  dwelling-house  against  sucb 
threaten(«)  an  unlawful  entry,  but  he  cannot  justify  doing  so  for  mail 
taining  possession  of  his  land. 

Several  Statutes  have  been  passed  in  England  for  the  punishmei 
of  offences  by  forcible  entry  or  detainer,  which  are  in  force,  or  bav 
been  re-enacted  in  Ireland,  and  under  these  Statutes  restitution  ma 
be  awarded  to  the  persons  forcibly  dispossessed. 

9.  By  the  Statute(^),  6  Ric.  II.  c.  8,  it  is  enacted,  that  none  sbal 
make  entry  into  lands  and  tenements,  but  in  case  where  entry  is  give 
by  law,  and  then  not  with  strong  hand  nor  with  multitude  of  people 
but  only  in  a  peaceable  manner :  and  by  Statute,  15  Rich.  11.  c.  2(k] 
it  is  enacted,  that  at  all  times  that  such  forcible  entries  shall  be  made 
and  complaint  thereof  come  to  the  justices  of  the  peace,  or  any  c 
them,  the  same  justices  or  justice  shall  take  sufficient  power  of  th 
county,  and  go  to  the  place  where  the  force  is  made,  and  if  they  fio' 
any  that  hold  such  place  forcibly  after  such  entry  made,  they  shall  b 
taken  and  put  into  the  next  gaol,  there  to  abide  convict  by  the  recon 
of  the  same  justices  or  justice,  until  they  have  made  fine  and  ransom  t* 
the  king:  and  that  all  the  people  of  the  county,  as  well  the  sheriffs 
others,  shall  be  attendant  upon  the  same  justices  to  assist  them  to  ar 
rest  such  offenders. 

(jo)  The  King  r.  Oakley,  1  Nev.  &  Jac.  199. 

M.  58-65,  by  James  Parke,  J. ;  4  B.  &  (s)  The  King  p.  The  Bishop  of^ 

Adol.  307.  Ror,  1  East,   P.  C.  287 ;  1  Ross.  ^^ 

(q)  Lady  Russel  v,  Ld.  Nottingham,  Law,  273. 

Moor.  786;  Cro.  Jac.  17;  The  Kingr.  (t)  5  Ric.  II.  stat  1,  c.  8,  Engm^ 

Inhabitants  of  Cheshunt,  1  B.  &   Aid.  Irish.                                                   i 

473;  Wildbore  r.  Rainsforth,  2  M.  &  (u)  15  Rich.  II.   c.  2.  Englisn  *»" 

Ry.  185  ;  8  B.  &  Cr.  4.  Irish. 

(r)   Baron   Snigge  v.  Shirton,    Cro. 
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10.  Neither  of  these  Statutes  having  afforded  redress  where  the 
itrj  had  been  peaceable^  and  the  land  was  detained  by  force,  it  was 
lactedby  the  8  Henry  VI.  c.  9(o),  that  where  any  doth  make  forci- 
e  entry  into  lands,  tenements,  or  other  possessions,  or  hold  them  for- 
)ly,  and  afiter  complaint  thereof  made  within  the  same  county  where 
:h  entries  were  made  to  the  justices  of  the  peace,  or  one  of  them,  by 
( party  grieved,  the  justices  or  justice  so  warned,  within  a  cotivenable 
le,  shall  cause  the  said  Statute  to  be  duly  executed,  at  the  costs  of 
party  grieved ;  and  that(t<7)  such  justices  or  justice,  in  some  good 
m  next  to  the  tenements  so  entered,  or  in  some  other  convenient 
ce,  shall  have  power  to  inquire  by  the  people  of  the  same  county, 
veil  of  them  that  make  forcible  entry  into  lands,  tenements,  or  other 
isessions,  as  of  them  which  hold  the  same  by  force,  and  if  it  be  found, 
ore  any  of  them,  that  any  doth  contrary  to  the  Statute,  then  the 
tices  or  justice  shall  cause  the  lands  and  tenements  so  entered  or 
Iden  to  be  reseised,  and  shall  put  the  party  so  put  out,  in  full  posses* 
D  of  the  said  lands  and  tenements  so  entered  or  holden  as  before ; 
1  if  any  person(x)  be  put  out  or  disseised  of  lands  or  tenements  in  a 
tible  manner,  or  be  put  out  peaceably,  and  after  be  holden  out  with 
ong  hand,  that  the  party  grieved  in  this  behalf  shall  have  a  writ  of 
spaas  against  such  disseisor,  and  if  it  be  found  by  verdict,  or  in  other 
inner  by  due  form  in  the  law,  that  the  defendant  entered  with  force 

0  the  lands  or  tenements,  or  them  after  his  entry  did  hold  with  force. 
It  the  plaintiff  shall  recover  treble  damages  against  the  defendant, 

1  that  he  make  fine  and  ransom  to  the  king :  provided  always(y). 
It  they  which  keep  their  possessions  with  force  in  any  lands  and  te- 
ments  whereof  they  or  their  ancestors,  or  they  whose  estate  they 
re  in  such  lands  and  tenements,  have  continued  their  possessions  in 
s  same  by  three  years  or  more,  be  not  endamaged  by  force  of  this 
atute. 

11.  By  the  Irish  Statute,  10  Car.  I.  Sess.  3,  c.  13(z),  it  is  enacted, 
U  no  restitution  upon  any  indictment  of  forcible  entry  or  holding  with 
te,  be  made  unto  any  person  or  persons,  if  the  person  or  persons 
indicted  hath  or  have  had  the  occupation,  or  hath  or  have  been  in 
e  quiet  possession  by  the  space  of  three  whole  years  together,  next 
fore  the  day  of  such  indictment  so  found,  and  his,  her,  or  their  estate 
«frin  not  ended  or  determined,  which  the  party  indicted  shall  and 

(»)  8  Hen.  VI.  o.  9,  s.  2,  English  and  (y)  Section  7. 

^  (z)  10  Car.  I.  Sess.  3,  o.  13»  8. 1,  Ir. ; 

(»)  Sect  8.  31  Eliz.  c.  11,  s.  3,  English. 

(4  Section  6. 
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may  allege  for  stay  of  restitution  ;  and  restitution  to  stay  until  that 
tried,  if  the  other   will  deny  or  traverse  the  same :  and  if  the 
allegations  be  tried  against  the  same  person  or  persons  so  indict^ 
then  the  same  person  or  persons  so  indicted,  to  pay  such  costs 
damages  to  the  other  party  as  shall  be  assessed  by  the  judges 
justices  before  whom  the  same  shall  be  tried,  the  same  costs 
damages  to  be  recovered  and  levied  as  is  usual  for  costs  and    d 
mages  contained  in  judgements  upon  other  actions;  and  that  a\i< 
judges  or  justices  of  the  peace(a)  as  by  reason  of  any  Act  of  Parlif 
ment  then  in  force  were  authorized,  upon  inquiry,  to  give  restitntioj 
of  possession  unto  tenants  of  any  estate  of  freehold,  of  their  lands  or 
tenements  which  shall  be  entered  upon  with  force,  or  from  them  with- 
holden  by  force,  shall,  by  reason  of  this  Act,  have  the  like  and  the  same 
authority  and  ability  (upon  indictment  of  such  forcible  entries,  or  for- 
cible withholding,  before  them  duly  found)  to  give  like  restitution  of 
possession  unto  tenants  for  term  ofyears^  and  tenants  by  elegit  ol 
lands  or  tenements  by  them  so  holden,  which  shall  be  entered  upon  by 
force,  or  holden  from  them  by  force :  and  that  all(ft)  and  every  justice 
and  justices  of  assize  shall,  in  their  several  circuits,  have  the  like  power 
and  authority,  to  all  intents  and  purposes,  to  inquire,  hear,  and  deter- 
mine of  all  forcible  entries  and  forcible  holding,  and  all  other  offences, 
as  well  against  the  Statute  of  the  eighth  year  of  King  Henry  the 
Sixth,  as  against  this  present  Statute,  and  to  award  restitution  of  pos- 
session in  all  cases,  as  any  other  judge  or  justice  of  the  peace  coold  or 
may  do  by  this  Act,  or  by  any  other  Statute  of  force  within  this  realm. 

12.  A  mere  trespass,  being  the  subject  of  a  civil  action,  cannot  be 
converted  into  an  indictable  offence(c),  and,  therefore,  an  indictment 
for  pulling  off  the  thatch(£/)  of  a  dwelling-house,  of  which  the  owner 
was  in  peaceable  possession,  was  quashed,  being  only  a  private  injury, 
as  there  was  no  allegation  of  its  being  done  with  strong  hand,  orwitb 
a  multitude  of  persons. 

In  order  to  obtain  restitution  of  premises  forcibly  taken  or  detained^ 
the  party  grieved  may  proceed  by  indictment  at  the  quarter-sessions ot 
assizes,  or  by  complaint  before  any  justice  of  the  peace  for  the  county 
where  the  offence  was  committed.     Upon  an  indictment  under  the^^ 
Statutes,  the  offence  should  be  laid  to  be  done  with  strong  hand(e),  cr^ 

(a)  10  Car.  I.  Sess.  3,  c.  13,  s.  2  Jr. ;  v.  Bake,  3   Burr.   1731 ;    The  King  ^' 

21  Jac.  I.  c.  15,  English.  Wilson,  8  T.  R.  357;    The  King  — 

ifi)  10  Car.  I.  Sess.  3,  c.  13,  s.  3,  Ir.;  Smyth,  5  Carr.  &  P.  201;  1  Moo. 

there  is  no  similar  clause  in  any  English  Rob.  155. 

Act.  (d)  Rex  V.  Atkins,  3  Burr.  1706. 

(c)  Rex  V,  Storr,  3  Burr.  1698 ;  Rex  (e)  Bac.  Abr.  Forcible  Entry,  8. 
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^th  a  number  of  persons,  and  the  indictment  must  shew  that  the  party 
><iJQied  had  such  an  estate  in  the  tenements  at  the  time(y*)  of  the  force 
^  will  bring  the  case  within  the  Statutes,  either  by  averring  he  was 
^sed{g)  of  a  freehold  estate,  or  was  po8sessed(A)  of  a  term  for  years, 
>r  under  a  writ  of  elegit* 

Upon  a  bill  of  indictment  found  for  forcible  entry,  or  forcible  de- 
adner,  the  Court  may  award  restitution  before(t)  trial  of  the  offence, 
^nt  as  such  bills  of  indictment  are  commonly  found  wholly,  or  in  part, 
ipon  the  testimony  of  the  individual  entitled  to  restitution,  the  Court 
rill  not  order  that  he  should  be  reinstated  in  the  possession,  unless  a 
sufficient  case  be  made  by  affidavit  to  warrant  their  interference.  An 
ndictment  for  forcible  entry  lies  at(j)  common  law,  provided  the  party 
>e  charged  with  having  used  such  force,  as  constitutes  a  public  breach 
>f  the  peace,  and  a  count  framed  at  common  law  may  be  joined  with 
coQnts(Ar)  for  forcible  entry  under  the  Statutes.  The  party  dispossessed  is 
not  a  competent(/)  witness  for  the  prosecution  on  the  trial  of  an  indict- 
ment for  forcible  entry  or  detainer  under(9;i)  the  8  Hen.  VI.,  or  the  10 
Car.  I.,  nor  is  it  competent  for  the  defendant  to  impeach  the  title(n)  of 
the  party  dispossessed,  as  the  question  of  title  cannot  be  inquired  into 
on  such  proceedings,  but  the  prosecutor,  or  the  person  dispossessed,  will 
be  a  competent  witness  upon  the  trial  of  an  indictment  at  conunon  law, 
•s  he  can  derive  no  direct  advantage  from  a  conviction. 

After  conviction  of  the  offenders  at  the  assizes  or  quarter  sessions, 
the  sheriff  will  be  ordered  by  the  Court  to  restore  the  person  who 
Was  forcibly  dispossessed  (o),  if  the  circumstances  of  the  case  shall  re- 
quire such  a  remedy  :  and  where  the  proceedings  have  been  removed 
by  certiorari  into  the  King's  Bench,  the  Court  exercise  their  discre- 
tion in  affording  similar  relief.  Restitution,  however,  will  only  be 
^Warded  to  the  individual  found  by  the  indictment  to  have  been  de- 


(f)  Moore  and  Lankfoorde*8  case,  1 
^vktr.  177. 

(g)  The  Queen  v.  Griffith,  3  Salk. 
Q9;  Rex  v.  Domy,  1  Ld.  Raym.  610; 

Silk.  260;  The  Queen  v.  Bowser,  1 
V  illm.  WoU.  &  H.  345 ;  8  Dowl.  Pr. 
^  128 ;  Rex  v.  Wannop,  Sayer,  142. 
^  (A)  Bac.  Ahr.  Forcible  Entry,  E. ; 
^^Mn.  Dig.  Forcible  Entry,  D.  4 ;  The 
^i]«  V.  Arden,  3  Bulst.  71. 

(0  The  King  o.  Hake,  4  Mann.  & 
^y.  483,  where  the  form  of  the  warrant 
*  gireo;  The  King  v.  Marrow,  Cases 
H^i^  Hardwicke,  174;  Fawcet's  case, 
^.  Jac.  148;    Yelv.  99;    Bac.    Abr. 


Forcible  Entry,  F. 
0)  The  King  v.  Wilson,  8   T.  R. 

357. 

(k)  Rex  V,  Bathurst,  Sayer,  225. 

(0  The  King  v.  Williams,  4  Mann.  & 
Ry.  471  ;  9  B.  &  Cress.  549,  S.  C. ; 
Rex  V.  Beavan,  Ry.  &  M.  242. 

(m)  8  Hen.  VI.  c.  9,  Eng.  &  Irish; 
10  Car.  I.  Sess.  3,  c.  13,  Irish;  21  Jac. 
I.  c.  15,  English. 

(n)  The  King  v.  WiUiams,  9  B.  & 
Cress.  549;  4  Mann.  &  Ry.  471,  S.  C. 
4  Bla.  Comm.  148. 

(o)  The  King  v.  Hoare,  6  M.  &  Selw. 
266 ;  2  Chitty's  Rep.  314,  S.  C. 
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prived  of  the  actual  possession,  and  consequently  cannot  be  granted  M 
an  heir(p)  upon  an  indictment  finding  a  fordble  entry  made  upon  Iik 
ancestor,  nor  to  an  heir,  where  a  stranger  entered  on  the  ancestor 
death. 

13.  Upon  complaint  of  the  party  injured,  or  upon  the  informati^ 
of  any  other  person,  a  justice  of  the  peace,  after  summons  reqiurir^ 
the  person  to  appear  and  answer,  may(9)  view  the  tenements  forcikr^ 
taken,  or  detained,  and  if  admittance  be  refused,  may  cause  the  ou^^ 
door  to  be  broken  open  for  the  purpose  of  removing  the  force, 
may  arrest  the  offenders,  and,  after  conviction,  inflict  a  separate 
on  each  of  them,  and  commit  them  to  gaol  until  such  fines  shall 
pectively  be  paid.   The  offenders  may  appear  on  the  summons,  and  w^^ 
der  a  written(r)  traverse  of  the  force,  or  plead  a  possession  for  tt^;^ 
years  next  preceding,  which  will  stay  any  award  of  restitution  until  tbi 
matter  be  tried  before  a  jury ;  but  if  the  defendants  do  not  traverse^  ti^ 
magistrate  may  decide  summarily  upon  his  view  of  the  force,  and  upon 
satis&ctory  evidence(«)  that  the  entry  of  the  ofienders  was  unlawfii/, 
and  was  made  within  less  than  three  years,  he  may  make  a  reconI(() 
of  the  conviction,  and  after  convicting  the  parties  of  the  offence,  shooU 
inflict  a  separate  fine  upon  each  of  the  offenders,  and  commit  them  to 
the  county  gaol  until  such  fines  shall  be  paid  by  them  respectively:  a 
duplicate  of  the  conviction  should  be  transmitted  to  the  derk  of  the 
peace,  that  the  fines  may  be  estreated  into  the  Exchequer. 

14.  There  is  a  material  distinction  between  a  forcible  entry  and  I 
forcible  detainer  :  the  Statute,  15  Ric.  II.  c.  2,  makes  a  forcible(ti)  entry, 
in  all  cases,  cognizable  by  justices  in  a  summary  way,  but  a  fordble 
detainer  only  when  preceded  by  a  forcible  entry :  the  Statute  of  8 
Hen.  VL,  renders  a  forcible  detainer  an  offence  cognizable  by  justices 
even  when  preceded  by  a  peaceable  entry,  but  such  preceding  entry 
must  be  unlawful,  or  it  must  be  shewn  that  the  forcible  detainer  was 
unlawful,  and  it  is  not  sufficient  that  the  conviction  should  allege 
merely  that  the  detainer  was  unlawful,  but  it  must  aver  such  facts  as 
would  shew  the  detainer  to  have  been  unlawful,  because  the  Statute 


(p)  Bac.  Abr.  Forcible  Entry,  F. ; 
Hawkins,  P.  C.  c.  64,  s.  46. 

(q)  See  the  form  of  conviction  by  jus- 
tices on  their  view,  given  at  length  in 
The  Kmg  v.  Wilson,  1   AdoL  &  Ell. 

627. 

(r)  Hawkins,  P.  C.  c.  64,  s.  60  ;  The 
King  V.  Oakley,  1  Nev.  &  M.  65 ;  Re- 
gina  V.  Layton,  1  Salk.  353;  Regina  v. 
Winter,  2  Salk.  587 ;  Holt.  324,  S.  C. 


(0  The  King  v,  Wilson,  I  kd.kU' 
627 ;  3  Nev.  &  Mann.  753,  S.  C. ;  8  Ad 
&  Ell.  817 ;  5  Nev.  &  Mann.  164,  S.  C. 

(0  The  Kmg  v.  Oakley,  1  Nef.  * 
Mann.  58 ;  4  B.  &  Adol.  307,  S.  C. 

(a)  The  King  V.  Oakley,  4  B.&  AM 

307;  1  Nev.  &  Mann.  58,  S.C;  Tw 
King  V.  Wilson,  3  Ad.  &  EU.  817;  ^ 
Nev.  &  Mann.  164,  S.  C. 
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^ught  not  to  be  executed  against  a  person  -holding  property  to  which 
e  16  entitled  against  a  wrong-doer,  A  conviction  was,  therefore, 
iia8hed(v),  where  it  did  not  appear  by  the  information  as  recited  in 
le  conviction,  or  by  the  conviction  itself,  either  that  the  defendant 
id  unlawfully  entered,  or  that  the  defendant  was  not  the  rightful 
rner,  and  which  did  not  aver  that  the  defendant  unlawfully  held  pos- 
ision,  or  kept  any  person  out  of  possession. 

An  indictment  or  conviction  for  forcible(t£;)  detainer  is  sufficient, 
thout  shewing  whether  the  entry  of  the  defendant  was  forcible  or 
aceable,  but  an(a;)  unlawful  entry  must  be  averred  in  the  information, 
d  must  be  proved  by  the  evidence,  and  must  be  adjudged  by  the  jus- 
69,  and  it  must  also  appear  that  the  party  was  summoned  and  had 

opportunity  of  defending  himself  against  the  accusation. 

The  convicting  magistrate  should,  by  the  finding(^)  of  ajury  sum- 
>ned  as  directed  by  the  Statute,  8  Hen.  VI.  c.  9,  s.  4,  ascertain  the 
wfui  and  peaceable  seisin  of  the  person  unlawfully  removed,  and  the 
ilawfiil  entry  and  expulsion,  and  an  unlawful  detainer  with  strong 
Jid  and  an  armed  force,  by  the  defendant.  Upon  this  inquisition, 
stitution  may  be  awarded  by  the  justice  to  the  party  injured,  which 
ich  justice  may  either  execute  in  person,  or  make  his  precept  to  the 
leriif  to  restore  the  possession. 

15.  If  the  conviction  be  defective,  the  inquisition  founded  on  it  will 
e  set  aside  and  re-restitution  awarded,  for  if  the  inquisition  were  per- 
mitted to{z)  stand,  it  would  appear  to  justify  the  transfer  of  the  posses- 
i(m  worked  by  means  of  the  conviction,  which  the  Court  will  not  per- 
ut  after  the  conviction  itself  is  given  up  as  indefensible.  Wherever, 
berefore,  a  conviction  for  forcible  entry  is  quashed,  a  writ  of  resti* 
Qtion  will  be  awarded,  and  the  Court  will  not  investigate,  or  inquire 
nto  the  title  of  the  party  dispossessed. 

16.  A  magistrate,  however,  has  no  authority  to  award  restitution 
D  a  summary  way  to  a  person  holding  for  years,  unless  after  indict- 
nent  found,  because(a)  the  8  Hen.  VI.  c.  9,  only  extends  to  freehold- 
n,  and  the  10  Car.  I.  only  give^(b)  relief  to  termors  for  years  upon 
odictment  found. 


(«}  The  King  v.  Wilson,  3  Ad.  &  £11. 
(17;  5  Ner.  &Mann.  164,  S.  C. 

(«)  Sir  William  Fitzwilliam's  case, 
^EL  915;  Cro.  Jac.  19;  Ld.  Salis- 
^v.  Ashler,  Palmer,  194. 

(<)  The  King  v.  Oakley,  4  B.  &  Ad. 
S?;  1  Nev.  &  M.  58;  The  King  v, 
l^  9  Adol.  &  Ell.  817 ;  5  Nev.  & 
*»«m.  164.  S.  C. 


(y)  TheKing  r.  Wilson,  lAd.&E11.629. 

{z)  The  King  v.  Wilson,  3  Ad.  &  EII. 
817 ;  6  Nov.  &  Mann.  852,  S.  C. ;  Rex 
V.  Jones,  1  Stra.  474. 

(a)  8  Hen.  VI.  c.  9,  Eng.  &  Irish,  10 
Car.  1,  sess.  3,  c.  13,  Irish ;  21  Jac.  I.  c. 
15,  English. 

(b)  Ck>le  V.  Eagle,  8  B.  &  Cress.  409; 
Rex  V,  Dorny,  1  Ld.  Raym.  610. 
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17.  If  the  magistrate  refuse  to  proceed  in  a  summary  manner  upon 
bis  own  view,  he  may  receive  the  complaint  of  the  party  grieved  as  an 
indictment,  or  he  may  take  informations  for  the  offence,  and  return  them 
for  trial  at  the  quarter  sessions  or  assizes.  The  procedure  in  a  sum- 
mary manner,  or  by  indictment  to  be  tried  before  a  justice,  is  attended 
with  80  much  difficulty(c)  and  inconvenience,  that  a  magistrate,  wish- 
ing to  act  prudently,  should  always  refer  the  subject  to  be  disposed  of 
at  the  assizes,  or  quarter  sessions. 

18.  The  Statute,  8  Hen.  VL  c.  9,  gives  a  remedy  by  action  of 
trespass,  where  a  person  is  disseised  of  lands  or  tenements  with  strong 
hand,  and  entitles  the  party  forcibly  dispossessed  to  treble  daniage8(d) 
and  costs,  but  this  action  only  lies  at  the  suit  of  the(e)  freeholder, 
because  the  Statute  is  confined(/^  to  cases  of  disseisin.  In  case  an 
action  is  brought  on  the  Statute,  if  the  defendant  establish  hb  title 
which  is  found  for  him,  he  shall  be  dismissed  without  any  inquiry(9) 
concerning  the  force,  for  howsoever  he  may  be  punishable  at  the  king'i 
suit  for  doing  what  is  prohibited  by  Statute,  as  adisturber  of  the  peace. 
yet  he  shall  not  be  liable  to  pay  any  damages  for  it  to  the  plainti£ 
whose  injustice  gave  him  the  provocation  in  that  manner  to  rigk 
himself. 

19.  A  person  entitled  to  the  immediate  possession  of  lands  waa 
by  the  common  law,  justified  in  entering(A)  forcibly  upon  the  pre 
mises,  and  in  removing  the  occupiers,  provided  no  unnecessary  vio 
lence  were  used,  and  the  entry  was  made  shortly  after  the  disseisin 
this  doctrine  has,  however,  been  qualified,  by  holding  that  even  a  law 
ful  right  to  the  possession  cannot  be  asserted  with  the  aid  of  a  numbe 
of  persons,  or  by  an  armed  party,  as  such  a  proceeding  might  tend  V* 
produce  disturbances  affecting  the  public  peace.  An  indictmeni 
charging  twelve  persons  with  having  unlawfully  with  strong  hand 
entered  the  prosecutor's  mill,  and  expelled  him  from  his  possessiov 
was  held  maintainable(i)  upon  demurrer ;  and  Lord  Kenyon  observec 
he  did  not  mean  to  express  any  opinion  whether,  at  common  Iaw> 
party  might  enter  with  force  into  land  where  he  had  the  legal(y)  titE« 

(c)  The  King  v.  Wilson,  3  Ad.  &  EI.  257,  A. ;  1  Hawkins,  P.  C.  141. 

829;    5  Nev.    &    Mann.    ICA,    S.    C. ;  (h)  Butler's   note    199   to    Co.   Lmi 

ex  parte  Davy,  2  Dowl.    Pr.   Ca.   24,  257,  A. 

N.  S.  (0  The    King    p.    Wilson,   8    T.     j 

id)  Milner  r.  Maclean,  2  Carr.  &  P.  357  ;  The  King  v.  Smyth,  1  Moo.  &  Ro 

17.  155;  5  Carr.  &  P.  201 ;   Rex    o.  Bak 

(c)  Cole  V.  Eagle,  8  B.  &  Cress.  409.  3  Burr.  1731. 


(/)  See  the   form   of  declaration,  2  {j)  See  a  dissertation  on  this  subj 

Chitty*s  Plead.  865.  in  the  first  volume  of  the  Law  Magai 

{g)  See  Butler's  note  199  to  Co.  Litt.      zine,  82. 
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the  Court  could  not  intend  that  the  defendants  had  any  title 
appeared  they  had  entered  unlawfully. 

-it  of  mandamus  will  not  be  issued  to  compel  magistrates  to 
md  take(A)  informations  touching  a  forcible  entry,  and  to 
therein  according  to  law,  where  informations  were  taken,  and 
strates,  after  an  examination  of  witnesses,  refused  to  interfere. 
The  Irish  Statute,  25  Geo.  11.  c.  12(^,  after  reciting  that 
less  of  the  law  for  giving  and  for  restoring  and  quieting  the 
»n  of  lands  and  tenements  was  frequently  resisted  by  numbers 
i  assembled  in  a  riotous  manner,  insomuch  that  many  people 
;n  maimed  and  dangerously  wounded,  and  others  have  lost 
»  in  endeavouring  to  execute  the  process  of  the  law,  and  that 
»ns  of  lands  and  tenements  have  been  held  for  a  considerable 
T  such  resistance  and  opposition  :  it  is  enacted^  that  whenever 
iff,  or  other  officer  duly  authorized  to  execute  any  process  of 
for  giving,  quieting,  or  restoring  the  possession  of  lands  or 
ts,  shall  be  forcibly  resisted,  and  prevented  from  executing 
e,  every  person  having  right  thereby  to  be  quieted  in,  or 

to  their  possessions,  shall,  from  the  time  of  such  resistance 
>sition,  be  deemed  to  be  in  the  actual  possession  of  such  lands 
ments,  to  all  intents  and  purposes,  as  fully  and  completely  as 
eriff  or  other  officer  had  duly  executed  the  process ;  and  shall 
ed  to  the  rents,  issues,  and  profits  of  such  lands  and  tenements 
3  time  of  giving  and  pronouncing  the  judgement,  or  decree, 
\i  such  process  was  founded :  and  the  payment  of  rent  for  such 
id  tenements,  becoming  and  arising  due  from  and  after  the 
mch  judgement,  or  decree,  to  any  other  person,  shall  be,  and 
}y  declared  to  be  unlawful  and  void,  and  all  rents  and  profits 
'  thereout  from  the  time  of  such  judgement,  or  decree,  are 

to  be  the  property  of  the  person  entitled  to  the  possession 
ach  judgement,  or  decree :  and  that  every  person  who  shall 
Uy  keep  possession  of  such  lands  and  tenements  after  the  she- 
»ther  officer,  shall  have  been  prevented  from  executing  such 

shall  respectively  forfeit  to  the  person  who  ought  to  have 
deted,  or  restored  by  such  process,  double  the  value  of  the 
id  profits  of  such  lands  from  the  time  of  pronouncing  such 
mt,  or  decree,  on  which  such  process  was  founded,  to  be  reco- 
f  action  in  any  of  his  Majesty's  superior  courts. 

te  Queen  v.  Gresson,  2  Ir.  Law         (I)  25  Geo.  II.  c.  12,  s.  4,  Irish,  perpe- 
Davj,  ex  parte,  2  Dowl.  Pr.      tuated  by  the  40  Geo.  III.  c.  96,  8.  3, 
i.  S.  Irish. 
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21.  By  the  Irish  Statate(m),  26  Geo.  III.  c.  24^  after  reciti 
that  great  outrages  were  daily  committed  in  many  parts  of  Ireland  i 
desperate  persons,  who  assembled  in  great  numbers,  and  strong 
armed,  forcibly,  and  without  any  title^  take  and  withhold  the  posse 
sion  of  houses  and  lands,  and  oppose  the  execution  of  process  of  tbi 
law  for  giving  or  quieting  such  possession,  in  defiance  of  the  dvi 
power,  it  is  eruicted^  that  if  any  person  or  persons  shall  forcibly,  and 
without  due  process  of  law,  take  the  possession  of  any  house,  kid, 
or  tenement,  and  forcibly,  and  without  due  authority  by  law,  hold 
such  possession  so  taken  by  force,  or  shall  forcibly  oppose  or  resist  the 
execution  of  any  process  of  the  law  for  giving  or  quieting  the  po98e»' 
sion  of  any  house,  land,  or  tenement,  every  person  so  offending,  being 
thereof  lawfully  convicted,  shall  be  adjudged  guilty  of  felony,  and  be 
transported  for  the  term  of  seven  years :  and  if  any  person(ii)  shall  be 
presented  or  indicted  by  the  grand  jury  at  any  assizes  or  genend 
quarter-sessions  in  Ireland,  for  having  committed  any  such  offence, 
such  presentment  or  indictment  shall  forthwith  be  returned  to  the 
clerk  of  the  council  by  the  clerk  of  the  Crown,  or  clerk  of  the  peace 
respectively  acting  at  such  assizes  or  sessions ;  and  the  person  or  pe^ 
sons  named  in  such  presentment  or  indictment  shall,  by  proclamation 
of  the  lord  lieutenant  and  council,  be  ordered  to  surrender ;  and  in  case 
such  person  or  persons  do  not,  within  the  time  limited  by  such  procla- 
mation, surrender  to  some  one  or  more  of  the  justices  of  the  peace  of 
the  county  where  such  presentment  or  indictment  shall  be  made,  he  or 
they  so  presented  or  indicted  and  proclaimed  shall  be  deemed  convict 
of  felony,  and  transported  as  in  cases  of  felony. 

22.  It  may  be  expedient  to  take  notice  in  this  place,  of  a  limited 
jurisdiction  conferred  on  magistrates  respecting  the  relation  of  land- 
lord and  tenant,  within  the  police  district  of  Dublin.  By  the  Statute 
5  &  6  Vict.  c.  24,  every  person(o)  who  shall  occupy  any  house  or 
lodging  within  the  police  district  of  Dublin  as  tenant  thereof,  and  who 
shall  wilfully  or  maliciously  do  any  damage  to  the  premises,  or  to  any 
furniture  thereof,  not  being  the  property  of  such  tenant  or  occupier,  shall* 
upon  complaint  made  to  one  of  the  divisional  justices,  within  one  ca- 
lendar month  next  after  the  commission  of  the  offence,  or  the  end  oi 
the  tenancy  or  occupation,  forfeit  and  pay  such  sum  of  money  as  shall 
appear  to  the  justice  to  be  a  reasonable  compensation  for  the  damage 

(m)  26  Geo.  III.  c.  24,  s.  64,  Irish.  9  Geo.    IV.   c.   56,  ss.  24,  25.  2C,  5^7. 

(n)  Sect.  65.  28,  for  preventing  malicious  waste  to 

{o)  5  &  6  Vict.  c.  24,  s.  66,  Irish  ;  and  houses  or  buildings,  or  by  removing  fi** 

see  the  provisions  of  the  Irish  Statute,  tures. 
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»t  more  than  the  sum  of  fifteen  pounds,  to  be  paid  to  the  land- 
arty  aggrieved :  and  that(/7)  on  complaint  made  to  any  of  the 

I  justices,  by  any  person  who  shall,  within  the  police  district, 
upied  any  house  or  lodging  by  the  week  or  month,  or  whereof 
does  not  exceed  the  rate  of  fifteen  pounds  by  the  year,  that  his 
.ve  been  taken  from  him  by  an  unlawful  distress,  or  that  the 

or  his  broker  or  agent,  has  been  guilty  of  any  irregularity  or 

II  respect  of  such  distress,  it  shall  be  lawful  for  such  justice  to 
the  party  complained  against ;  and  if  upon  the  hearing  of  the 
shall  appear  to  the  justice  that  such  distress  was  improperly 
un&irly  disposed  of,  or  that  the  charges  made  by  the  party 
istrained,  or  having  attempted  to  distrain,  are  contrary  to  law, 
he  proceeds  of  the  sale  of  such  distress  have  not  been  duly  ac- 
For  to  the  owner  thereof,  it  shall  be  lawful  for  the  justice  to 
;  distress  so  taken,  if  not  sold,  to  be  returned  to  the  tenant, 
ent  of  the  rent  which  shall  appear  to  be  due,  at  such  time  as 
ce  shall  appoint,  or  if  the  distress  shall  have  been  sold,  then 
payment  to  the  tenant  of  the  value  thereof,  deducting  thereout 
which  shall  so  appear  to  be  due,  such  value  to  be  determined 
istice ;  and  such  landlord  or  party  complained  against,  in  de- 
lompliance  with  any  such  order,  shall  forfeit  to  the  party  ag- 
he  value  of  such  distress,  not  being  greater  than  fifteen  pounds, 
le  to  be  determined  by  the  justice. 

(p)  5&6  Vict  c.  24,  8.  67,  Irish. 
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POSSESSORY  BILL. 
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55.  Requisites  to  maintain  possessory 
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27.  Defence  to  the  Suit, 

28.  Mode  of  joining  Issue  and  proving 

the  Facts. 

29.  No  Revivor  permitted  in  posseS' 


sory  Causes. 

30.  Necessary  Parties. 

31.  Possessory    Bill  should  o 

adopted  in  clear  Cases. 

32.  Triennial  Possession. 

33.  Snuth  V.  CShaghnessy. 

34.  Possessory  Bill  by  Remaindt 

35.  Possessory  Bill  for  Easenu 

36.  Possessory  Bill  to  stay  Was 


23.  Where  a  person  is  dispossessed  of  lands  or  tenements 
by  actual(a)  or  by  constructive  force,  a  summary  remedy  for  i 
of  the  possession  may  be  resorted  to  in  Ireland,  by  exhibiting  : 
equity  called  a  "  possessory  bill."  This  proceeding  formerly 
tuted  an  extensive  branch  of  equitable  jurisprudence,  and  emb 
a  great  variety  of  subjects,  as  if  a  person  were  disturbed  in  th< 
ment  of  an  ancient  passage  or  watercourse(c),  or  if  ancient  1 
were  darkened  or  obstructed,  or  if  waste  were  committed  by  i 
on  demised  premises,  the  Court  interfered  by  injunction  to  pre 
party  from  committing  the  injury  threatened,  or  from  contini 
injury  complained  of.  All  such  suits  were  termed  "  possessoi 
cause  the  mode  of  proceeding  was  similar  to  the  course  pursued 
sessory  suits  instituted  merely  for  recovery  of  the  possession  of 

24.  This  proceeding  is  in  a  great(e)  measure  peculiar  to  Irel; 
probably  originated  in  an  instruction  issued  by  the  lord  dep 
privy  council  of  Ireland  in  the  thirteenth  year(/)  of  the  reign 
James  the  First  to  the  lord  president  and  council  of  Munster 
rizing  and  empowering  them,  if  any(r7)  person,  who  had  been 


(a)  Watson  ».  Brophy,  1  Law  Rec. 
468. 

(6)  Practice  of  Chancery  in  Ireland, 
11  ;  1  How.  Exch.  Pr.  310;  How.  Ch. 
Pr.  41. 

(c)  Wilson  V,  Stewart,  2  How.  Ch. 
Pr.  532 ;  and  see  a  decree  of  dismissal 
on  the  merits  of  a  possessory  bill  to  re- 
store plaintiff  to  the  possession  of  a  mill- 
race,  1  Eq.  Pleader's  Assist.  333. 

(jcl)  See  possessory  bill,  and  interroga- 


tories for  this  purpose,  1  Eq. 
Assist.  302. 

(je)  Hughes  v.  Trustees   o< 
College,    I    Vez.    Sen.   183; 
V.    Palmer,    Moseley,    1G9;    1 
Poines's  case,    I    Vern.    156; 
Vez.  S.  414. 

(/)  20th  May.  1615. 

{g)  iHow.  Exch.  Pr.305;I 
Ld.  Irnham,  7  Hro.  Pari.  Ca. 
Code  de  Procedure  Civile,  No. 
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three  years  quietly  in  the  seisin  and  possession  of  any  lands, 
ts,  or  hereditaments,  either  of  freehold,  or  for  any  other 
;hin  the  province  of  Munster,  should  be  riotously,  forcibly, 
ulently  disseised,  expelled,  put  out  thereof,  or  holden  out 
;e,  that  in  such  cases,  though  the  party  aggrieved  might  have 
It  law,  they  might,  upon  complaint  thereof  made  to  them  by 
formation,  make  order  for  the  settling,  quieting,  or  restoring 
ds  and  hereditaments,  until  the  title  or  interest  in  the  same 
)  decided  or  tried  by  due  course  of  law.  This  ordinance  seems 
been  framed  according  to  the  principles  of  the  civil(A)  law, 
ids  in  like  manner  to  servitudes  or  incorporeal  hereditaments, 
od  of  three  years  mentioned  in  this  instruction  was  evidently 

from  the  Statute(t),  8  Henry  VI.  c.  9,  prohibiting  forcible 
ind  the  procedure  being  attended  with  beneficial  effects  in  the 
1  courts,  was  adopted  by  the  superior  Courts  of  Equity. 
The  basis  and  foundation  of  this  suit  is  a  possession  for  three 
or  to  the  forcible  eviction,  and  8i{j)  title  to  the  possession 
ig  and  undetermined,  for  although  a  possession  be  acquired 
3r  by  fraud,  if  such  possession  be  continued(A)  uninterruptedly 
years,  the  party  may  maintain  a  possessory  suit  to  be  restored, 
lid  be  forcibly  turned  out,  even  by  the  rightful  owner,  with- 

process.  Upon  the  trial  of  an  issue  out  of  Chancery^  in  a 
y  cause,  the  plaintiffs  in  the  issue  were  suffered  to  go  into 
of  their  title  to  the  lands,  and  obtained  a  verdict ;  but  on  a 
,  ordered  by  Lord  Jocelyn,  then  Lord  Chancellor,  the  par- 
(J)  restricted  to  the  question  of  a  triennial  possession,  when  a 
as  given  in  favour  of  the  defendant,  which  was  established 
Chancellor  Bowes,  and  an  injunction  to  the  sheriff  was  decreed 


3. 


e  tenants  or  occupiers(m)  over-hold  after  the  expiration  of  a 
refusing  to  restore  the  possession  to  the  landlord  or  his  au- 
agent,  or  where  the  possession  has  been  fraudulently(n)  be- 


sessoires  ne  seront  recevables, 
qu'elles  auroat  ete  formee, 
€  du  trouble,  par  ceux  qui, 
t  annee  an  moins,  etaient  en 
paisible  par  eux  ou  lea  leurs, 
precaire. 

rdictum  de  vi  et  de  vi  arma- 
•er  43,  tit.  16,  interdictum  de 
Hg.  lib.  43,  tit.  26. 
D.  VI.  c.  9,  Englbh  and  Irish, 
(ins  V,  Bond,  How.  Chan.  Pr. 
t,  27 ;  and  see  Primate  Boyle's 


Rules  and  Orders,  Rule  50,  page  15,  by 
O'Keeffe;  Hemphill  v.  M'Kenna,  3  Dru. 
&  Warr.  183 ;  6  Irish  £q.  Rep.  57. 

(k)  2  How.  Exch.  Pr.  533. 

(/)  Avlmer  v,  Fitzgerald,  1  How. 
Eq.  Exch.  317. 

(m)  Luttrell  v.  Lord  Irnham,  7  Bro. 
Pari.  Ca.  388;  How.  Chan.  Pr.  51. 

(fi)  How.  Chan.  Pr.  51 ;  and  see  Ld. 
Glerawly  v.  Plunket,  How.  Chan.  Pr. 
Supplement,  188. 
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trayed  by  the  occupiers  to  an  adverse  claimant,  the  firaud,  or  miscoi 
duct  in  detaining  the  possession,  although  actual  violence  be  not  usei 
is  deemed  such  constructive  force  as  will  entitle  the  landlord  to  reec 
ver  possession  in  a  possessory  suit.  A  demand  of  possession  shooi 
be  made  without  delay  after  the  expiration  of  the  lease,  if  for  a  ten 
certain,  or  if  the  lease  depended  on  a  life,  as  soon  as  the  landlord  wa 
aware  of  the  £eJ1  of  the  Ufe,  and  before  any  rent,  subsequently  accra 
ing,  is  received,  and  the  bill  to  be  restored  must  be  exhibited  within  au 
months  after  the  landlord  was  apprized  of  the  determination  of  the  b 
terest. 

26.  A  possessory  bill  neither  prays  a  subpcena^  nor  requires  an  an> 
swer,  and  if  filed  against  an(o)  over-holding  tenant,  states  the  demise 
the  entry  of  the  lessee,  that  his  term  expired  on  a  certain  day,  th 
receipt  of  the  reserved  rent  by  the  plaintiff  for  three  years  preceding 
the  expiration  of  the  lease,  that  the  landlord's  title  is  still  in  being  am 
undetermined,  and  that  possession  was  demanded  on  a  specified  da] 
by  the  landlord,  or  by  some  person  authorized  by  him  for  that  por 
pose,  which  was  refused,  and  that  the  lessee,  or  persons  deriving  nnde 
him,  forcibly  retain  possession  of  the  premises,  and  prays  that  ii 
injunction  may  be  directed  to  the  defendants^  commanding  them  t< 
restore  possession  of  the  premises  to  the  plaintiff,  and  in  defiault  of « 
doing,  that  an  injunction  be  awarded  to  the  sheriff  of  the  county  ti 
put  the  plaintiff  into  possession,  and  that  the  defendants  mayabid< 
such  further  order  concerning  the  premises  as  the  Court  shall  maki 
for  the  plaintiff's  relief. 

The  bill  is  merely  intended  to  give  the  Court  jurisdiction,  and  thi 
affidavit  verifying  the  facts  is  the  material  document  on  which  th< 
proceeding  is  founded,  and  must  contain  distinct  and  positive  allega 
tions  of  all  matters  necessary  to  maintain  the  suit :  the  affidavit  t 
verify^?)  a  possessory  bill  against  an  over-holding  tenant  should  stat 
the  demise  and  the  time  of  its  expiration,  the  title  of  the  plaintiffs 
the  rent  and  reversion,  and  that  he  and  the  person  under  whom  h 
derives  were  in  receipt  of  the  rent  reserved  by  the  lease  out  of  th 
demised  premises  for  three  years  immediately  previous  to  its  expiration 
that  his  title  is  still  in  being  and  undetermined,  that  the  defendant 
are  in  occupation  of  certain  parts  of  the  premises,  and  that  the  posses 
sion  was  demanded  by  the  plaintiff,  or  by  his  authority,  on  some  spe 
cified  day,  and  that  possession  was  refused ;  and,  in  consequence  of  ai 

(o)  Practice  of  the  Court  of  Chancery     Pari.  Ca.  394 ;  Practice  of  Chincery" 
in  Ireland,  9  and  55,  Ireland,  55. 

ip)  Luttrell  V,  Ld.  Irnham,  7  Bro. 
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oJMervadon  made  by  the(q)  Master  of  the  Rolls,  it  seems  prudent  to 
Mujitive  the  existence  of  any  new  contract :  if  the  lease  were  granted 
br  a  fihorter(r)  period  than  three  years,  it  should  be  stated  according 
to  the  &ct,  and  will  be  sufficient.  In  a  case  oijbrcible  possession  the 
aJEdavit  should  state  that  the  plaintiff,  by  himself  or  by  his  tenants, 
was  in  the  actual,  quiet,  and  peaceable  possession  of  the  premises  for 
ikru  years  next  preceding  the  disturbance,  and  his  title  is  still  in 
Mug  and  undetermined ;  and  the  affidavit  must  describe  the  nature  of 
tlie  force  used  in  dispossessing  the  plaintiff,  and  must  state  that  pos- 
leaaion  was  demanded  on  a  specified  day,  within  six  months  after  the 
erietion.  In  a  possessory  cause  the  bill  is  not  allowed  to  be(«)  amend- 
ed, because  the  proceeding  being  sunmiary,  amendments  might  cause 
Uay  in  the  prosecution  of  the  suit. 

Upon  the  production  of  a  sufficient  affidavit,  a  certificate  of  the  bill 
(led,  and  a  copy  of  its  prayer,  the  Court,  without  service  of  notice, 
will  grant  an(^)  injunction,  in  nature  of  a  summons,  directed  to  the 
i^aidaniSj  commanding  them  to  restore  the  possession ;  and  if  the 
nit  be  disobeyed  it  becomes  matter  of  contempt^  and  upon  affidavit  of 
lenioe  of  the  injunction  on  the  party,  and  of  his  detaining  the  posses- 
tioB,  or  continuing  the  force  and  disturbance,  and  upon  a  certificate  of 
no  appearance,  an  injunction  will  be  awarded  to  the  sheriff  of  the 
eoanty,  which  is  in  nature  of  an  execution,  commanding  him  to  put 
tlie  plaintiff  into  possession.  Where  a  party  is  forcibly  dispossessed 
of  iu8(tt)  dwelling-house,  or  is  deprived  of  the  possession  of  his(t?) 
hod  by  extraordinary  violence  and  without  any  justifiable  pretence, 
upon  very  full  and  clear  affidavits  of  the  circumstances,  an  injunction 
vill,  in  the  first  instance,  be  issued  to  the  sheriffs  commanding  him  to 
mtore  the  possession. 

27.  If  the  defendants  mean  to  contest  the  suit,  an  appearance  must 
be  entered  for  them,  as  upon  an  attachment,  within  eight  sitting  days 
ifter  service  of  the  injunction  on  the  parties,  and  upon  entering  such 
^tpearance,  and  without  filing  any  answer  or  affidavit,  the  defendant's 
attorney  may  obtain(i£;)  a  rule  that  the  plaintiff  shall  file  his  personal 
ntem^tories ;  and  if  such  interrogatories  be  not  filed  within  four 
^ys  after  service  of  the  rule,  the  Court,  upon  affidavit  of  its  service, 
umI  a  certificate  of  no  interrogatories  being  filed,  will  discharge  the 

(f)  Biddulph  V.  M0II07,  2  Irish  Eq.  («)  Smyth  v.  O'Shaghnessy,  2  How. 

Hm.228.  Exch.  Pr.  903;  see  Appendix,  Nob.  18, 

(r)  1  How.  Eq.  Exch.  312.  19. 

(<)  Mslone  v.  M'Evoy,  Wallis's  Rep.  (o)  How.  Chan.  Prac.  Supplem.  25 ; 

319.  Biddulph  V.  M0II07,  2  Irish  Eq.  Rep. 

(0  Luttrell  r.  Ld.  Irnham,  7  Bro.  228. 

<^«ri.  Ca.  395.  (to)  1  How.  Eq.  Exch.  319. 
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injunction,  which  is,  in  effect,  a  dismissal  of  the  bill.  On  filing  t] 
personal  interrogatories,  a  rule  is  entered  that  the  defendants  sh^ 
answer  them  in  four  days,  and  unless  an  extension  of  the  time  for  tha 
purpose  be  obtained,  the  Court,  upon  affidavit  of  service  of  the  rule 
and  certificate  of  no  answer,  will  award  an  injunction  to  the  sheriff. 

28.  After  the  interrogatories  are  fully  answered,  the  plaintiff  will 
be  ordered  to  proceed  within  a  month,  or  some  other  period,  to  estab- 
lish his  case  by  proof,  or  that  the  injunction  shall  stand  dissolved: 
if  the  plaintiff  considers  that  sufficient  matter  is  confessed  by  the  an- 
swer of  the  defendants  to  the  interrogatories,  he  may  serve  notice  to 
that  effect,  and  set  down  the  cause  for  hearing  on  the  bill,  interrog»- 
tories,  and  answer ;  if,  however,  the  plaintiff  intend  to  dispute  the 
facts  alleged  by  the  defendants,  a  notice  must  be  served(x)  that  tlie 
plaintiff  would  proceed  to  prove  his  case,  and  requiring  the  defendants 
to  substantiate  the  allegations  constituting  their  defence  by  proof: 
this  notice  is  in  nature  of  a  replication(^),  and  unless  served  on  the 
defendants,  they  will  be  allowed  to  read,  on  the  hearing  of  the  cause, 
their  own  answers  to  the  interrogatories,  and  need  not  make  any  fur- 
ther proof:  after  service  of  notice  to  examine,  both  parties  must  pro- 
ceed with  the  examination  of  their  witnesses,  and,  unless  the  time  be 
enlarged,  publication  may  be  passed  at  the  end  of  a  month. 

29.  If  a  possessory  cause  become  abated(z)  by  the  death  of  any  of 
the  parties,  a  bill  of  revivor  will  not  be  permitted,  and  such  defect 
cannot  be  supplied  by  amendment,  nor  will  a  demurrer  to  a  possessory 
bill  be  allowed(a),  because  the  defendant  appears  as  upon  an  attach- 
ment. 

30.  The  only  necessary  parties  to  a  possessory(A)  bill  are  those 
detaining  the  possession,  as  this  proceeding  cannot  affect  or  prejudice 
the  rights  of  third  persons,  or  deprive  them  of  any  legal  remedy,  and 
if  a  person  having  lawful  possession,  who  is  not  a  defendant  in  the 
cause,  be  removed  under  the  injunction,  restitution  will  be  awarded: 
if  the  defendant,  on  being  served  with  the  injunction  to  the  j^ar/y,  give 
up  possession,  the  suit  is  at  an  end(c),  and  no  costs  will  be  granted. 

31.  Occasionally,  and  more  frequently  in  latter  times,  the  Court 
only  grants,  in  the  first  instance,  a  conditional  order  for  an  injunction 

(z)  How.  Chan.  Prac.  46 ;  Pract.  of  (a)  Stratford  r.  Richardson,  1  How. 

Chancery  in  Ireland,  58 ;  Sherrock  v,  £q.  Exch.  324. 

Chartres,  2  Irish  £q.  Rep.  230.  (6)    Hiffernan   v.  Summers,  I  How. 

{y)  How.  Chan.  Pr.  47.  Chan.   Pr.  54. 

(r)  Ld.   Glerawly  w.  Plunket,  How.  (c)  Executors  of  Magee  v,  Hodgkin- 

Ch.   Pract.   Supplem.  188  ;    How.  Ch.  son,  1  How.  Eq.  Exch.  818. 
Prac.  51,  S.  C. 
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i  the  possession,  and  the  matter  is  finally  disposed  of  on  shew- 
3  by  aflSdavit.  Sir  M.  O'Loghlen  observed  that  he  found 
ice  of  issuing  an  injunction  to  the  party  was  inconvenient, 
hat  he  preferred  granting  a  conditional  order  for  issuing 
nctions ;  and  he  added,  that  the  course  of  proceeding  by  pos- 
ill  ought  not  to  be  resorted  to,  unless  in  clear  cases  of  over- 
)r  forcible  possession.  Where  a  lease  was  made  for  thirty-one 
;h  a  clause  of  reassumption  on  giving  twelve  months'  previous 
le  tenant  having(6)  refused  to  comply  with  a  notice  which 
d  in  pursuance  of  the  proviso,  cause  shewn  by  him,  against 
an  injunction  on  a  possessory  bill,  was  allowed.  On  a 
a  by  justices  of  the  peace  for  a  forcible  entry,  and  after 
1  awarded  by  them,  further  proceedings  were  suspended 
ral  of  the  record(y^  into  the  King's  Bench  hj  certiorari : 
(uch  proceedings,  an  injunction  was  granted  in  Chancery,  on 
3ry  bill,  to  restore  the  plaintiff,  who  had  been  forcibly  evicted, 
^session. 

n  order  to  enable  a  plaintiff  to  maintain  a  possessory  suit,  a 
!  and  uninterrupted  possession  for  three  years  immediately  pre- 
e  disturbance  must  be  shewn  in  the  plaintiff,  or  those  under 
derives.  Where  a  person  dies  intestate,  seised  of  freehold  es- 
heir,  or  in  case  he  dies  possessed  of  a  chattel  real,  his  per- 
*eseutatives  may(^)  connect  their  possession  with  the  posses- 
e  former  owner,  from  whom  they  respectively  derive,  so  as  to 
a  triennial  possession :  and  if  a  lease  were  made  by  such  for- 
3r,  and  the  rent  and  reversion,  on  his  decease,  devolve  on  his 
^rsonal  representatives,  though  they  have  not  received,  or  may 
titled  to  receive  any  rent  out  of  the  premises,  yet,  on  the  ex- 
>f  the  lease,  they  will  be  permitted  to  shew  a  triennial  posses- 
le  preceding  owner,  so  as  to  warrant  the  issuing  of  an  injunc- 
le  overholding  tenant.  If  a  lease  be  made  by  a  vendor,  grantor, 
r,  the  purchaser(A),  grantee(i),  or  deyisee(j)  may  unite  his 
D  with  the  possession  of  his  predecessors,  and  though  the  im- 


lulph  r.  Molloy,  2  Irish  Eq.  (A)  Gorman  o.  Brown,  How.  Chan. 

1  How.  Eq.  Exch.  235.  Pr.  Suppl.  189 ;   Lefroy  v.  Lee.  Hayes 

V.  O^Grady,  2  Irish  Eq.  Rep.      k  Jones,  721;  see  Appendix,  No.  21. 

(t)  Lane  v.  Frewen,  How.  Ch.  Pr. 
wart  V.  Stewart,  Wallis's  Rep.      55 ;  Appendix,  No.  20. 

(j)  Smith  V.  O'Shaghnessy,  2  How. 
prorth  r.  Edgworth,  2  Bro.  Ea.  Exch.  903;  See  Anpendix,  No.  19; 
17-S5  i  Lefroy  v,  Lee,  Hayes  Eagpvorth  o.  Edgworth,  2  Bro.  ParL 
21.  Ca.  27. 
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mediate  owners  may  not  have  enjoyed  the  demised  premises  for  thru 
years  prior  to  the  expiration  of  the  lease,  yet  they  may  sustain  a  pos 
sessory  suit  against  an  overholding  tenant,  provided  the  persons  undei 
whom  they  respectively  derive  had  a  triennial  possession. 

Where  a  landlord  proceeds  by  possessory  bill  against  his  tenant  for 
holding  over  after  his  term  expired,  which  is  a  forcible,  or  rather  a 
fraudulent(A)  detiuner,  an  affidavit  of  triennial  possession  of  a  title  still 
in  being,  is  not  requisite,  as  in  other  cases,  because  the  bill  is  founded 
upon  the  fraud,  and  the  tenant  is  considered  in  equity  as  a  trustee  for 
the  landlord,  and  the  refusal  to  restore  possession  on  the  expiration  of 
the  term  is  deemed  fraudulent :  in  such  cases,  the  landlord  need  only 
shew  by  affidavit  that  the  demise  was  made  and  has  expired,  that  the 
tenant  holds  over,  and  the  possession  was  demanded. 

33.  On  a  possessory  bill  and  affidavits,  an  injunction  was  granted 
to  the  sheriff{l)^  commanding  him  to  restore  the  plaintiff,  as  devisee  of 
the  estate  in  question,  to  the  possession  of  the  mansion-house,  out  of 
which,  it  appeared,  he  had  been  expelled  by  the  defendant  O'Shagh- 
nessy,  who  claimed  under  some  old  dormant  title,  and  not  as  heir  at 
law  :  and  an  injunction  was  granted  to  the  party  as  to  the  demesne^ 
unless  cause  to  the  contrary :  upon  the  defendant's  shewing  cause 
against  the  injunction  to  the  party,  and  moving  to  set  aside  the  in- 
junction to  the  sheriff,  the  Court  disallowed  the  cause  as  to  the  fint 
point,  and  they  refused  to  set  aside  the  injunction  to  the  sheriff,  be- 
cause it  was  an  order  of  course,  and  usually  granted,  in  the  first  in- 
stance, when  the  party  had  been  turned  out  of  his  place  of  residence. 
Upon  these  motions(iw)  the  following  points  were  determined :  diat 
the  defendant  should  not  read  any  affidavits  to  contradict  the  facts  in 
the  plaintiff's  affidavits,  or  to  shew  any  other  cause  than  appeared  on 
the  face  of  the  plaintiff's  affidavits ;  and  it  was  stated  by  counsel  for 
the  plaintiff  to  be  the  constant  practice  in  Irish  Courts  of  Equity,  on 
these  applications  for  injunctions  to  the  party^  not  to  suffer  any  affida- 
vits to  be  read  on  the  part  of  the  defendant,  unless  there  was  unce> 
tainty,  insufficiency,  or  defect  in  the  charging  affidavit,  as  the  ioj1ln^ 
tion(;})  to  the  party  was  in  nature  of  a  summons  to  put  the  matter  is 


Ql)  1  How.  Eq.  Exch.  312.  It  seems, 
however,  in  cases  of  this  description, 
more  prudent  to  follow  the  common 
form. 

(0  Smyth  V,  O'Shaghnessy,  2  How. 
Eq.  Exch.  903 ;  see  Appendix,  No.  19, 
for  the  Notes  of  this  case  extracted 
from  the  Registrar's  Book ;  Stewart  v. 
Stewart,  Wall.  97. 


(m)  Mr.  Howard  states  in  a  oota  t0 
his  Chancery  Practice,  page  55,  that 
this  case,  which  is  inserted  in  the  AP* 
pendix  to  his  treatise  of  the  Equity  sio^ 
of  the  Exchequer,  had  heen  first  penned 
hy  the  then  Chancellor,  Lord  Bowes. 

(n)  Smyth  r.  O'Shaghnessy,  2  Hof. 
Eq.  Exch.  904;  1  How.  Eq.  Exch.  3^' 
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Df  trial :  it  was  also  determined,  that  although  the  devisee  had 
at  a  few  days  in  possession,  yet  he  was  entitled  to  be  restored  on 
^ssory  bill,  and  might  take  up,  and  count  upon  the  possession  of 
isor,  as  it  was  not  pretended  that  the  defendant  was  heir  at 
a  objection  to  reading  the  charging  affidavits,  because  they  had 
ade  before  the  bill  was  filed,  was  overruled,  the  six  clerks  hav- 
lared  it  had  been  frequently  done.  An  affidavit  made  by  one 
labscribing  witnesses  to  the  execution  of  the  testator's  will,  was 
>  be  sufficient  for  the  purpose  of  obtaining  the  injunction,  and 
ction  that  the  heir  at  law  of  the  testator  was  not  a  party,  was 
red  of  no  weight,  as  he  could  not  be  prejudiced  by  the  pro- 

I  subsequent  case,  it  was  decided(o)  that  a  devisee,  who  had 
possession  for  upwards  of  a  year  after  his  testator's  decease, 
9  forcibly  dispossessed  by  a  person  claiming  part  of  the  premises 
t  of  his  wife,  who  was  one  of  the  co-heirs  of  the  testator,  was 
I  to  be  relieved  in  a  possessory  suit,  and  an  injunction  to  the 
was  gpranted  to  put  the  plaintiff  into  possession. 
So  a  person  in  remainder  was  awarded  an  injunction  to  the  she- 
inst  an  overholding  tenant,  whose  lease  had  expired  on  the 
f  the  preceding  tenant  for  life  :  William  Gorman,  and.  Martha, 
^  in  the  year  1749,  by  indenture,  limited  certain  lands,  the  es- 
the  wife,  to  the  husband(/7)  for  his  life,  with  remainder  to  the 
r,  who  was  the  eldest  son  of  the  marriage,  for  his  life,  with  re- 
rs  over,  and  a  fine  was  levied  by  the  husband  and  wife.  In 
the  husband  made  a  lease  for  his  own  life  to  the  defendant 
)  under  which  he  and  the  other  defendants,  who  were  his  under- 
I,  enjoyed  the  premises :  immediately  after  the  expiration  of  this 
on  the  husband's  death,  the  undertenants  of  the  premises  ac- 
leases  from  one  John  Bond,  who  claimed  by  title  adverse  to  the 
and  the  plaintiff,  as  being  next  in  remainder,  exhibited  his  pos- 
bill  against  Brown  and  his  undertenants,  to  be  restored  to  the 
ion :  on  the  hearing  of  the  cause.  Lord  Lifford,  then  Lord 
^llor,  said,  although  it  had  not  been  decided  whether  a  remain- 
n  could  maintain  a  possessory  suit,  and  that  the  case  was  stated 
f  the  first  impression,  yet  as  the  plaintiif 's  title  was  perfectly 
ind  the  defendants  did  not  pretend  to  have  any  title  of  their  own, 

ane  v,  Frewen,  How.  Chan.  Pr.      Pr.  189,  in  the  Addenda;  see  Appendix, 
see  Appendix,  No.  20.  No.  21,  for  the  notes  of  this  case  ex- 

lorman  v.  Brown,  How.  Chan,      tracted  from  the  Registrar's  book. 

t2 


1002  RECOVERY  OF  POSSESSION. 

but  endeavoured  to  betray  the  possession,  he  declared  them  in  coi 
tempt,  and  decreed  an  injunction  to  the  sheriff  to  restore  the  po 
session. 

Possessory  bills  against  overholding  tenants,  or  where  possession 
lands  has  been  procured  by  force,  or  by  fraud,  are  still  occasionally  r 
sorted  to,  and  many  advantages  maybe  derived  from  this  mode  of  pr 
ceeding,  on  the  expiration  of  a  lease,  where  the  lands  have  been  let 
numerous  occupying  tenants,  or  where  the  possession  has  been  betray< 
to  an  adverse  claimant. 

35.  Possessory  bills  to  be  quieted  in  the  enjoyment  of  an  ew 
ment,  or  incorporeal  hereditament,  have  become  almost  obsoleti 
chiefly  in  consequence  of  the  dismissal(9)  of  a  bill  of  this  descriptio 
by  Lord  Manners,  which  was  brought  for  the  purpose  of  restrainin 
the  owner  of  adjoining  ground  from  erecting  any  house  or  wall  at  tli 
rere  of  the  plaintiff's  dwelling-house,  by  which  the  ancient  windows] 
the  rere  of  his  house  might  be  obstructed,  and  the  owner  of  suchhooi 
might  be  deprived  of  the  free  and  customary  enjoyment  of  light  an 
air. 

36.  The  form  of  a  possessory  bill,  and  the  mode  of  proceeding  in 
suit  for  the  purpose  of  obtaining  an  injunction(r)  in  nature  of  a  writ 
estrepement  to  stay  waste,  are  the  same  as  in  other  possessory  suits,  ar 
are  frequently  and  judiciously  resorted  to,  where  the  commission 
waste  has  only  been  threatened,  or  where,  from  the  poverty  of  the  d 
fendant,  or  from  the  nature  of  the  waste  complained  of,  the  plainti 
seeks  merely  to  put  a  stop  to  the  mischief,  and  does  not  require  an  a 
count,  or  compensation  for  the  injury  committed.  The  aflidavit 
verify  the  bill  must  allege  positively  that  the  waste  complained  of  h 
been  actually  committed  by  the  defendant,  or  by  his  orders,  or  that  tl 
defendant  has  made  specific  threats  to  commit  the  waste,  or  has  ma( 
preparations  for  doing  so,  and  the  affidavit  must  state  positively  at  wb 
time,  or  how  long  prior  to  filing  the  bill,  the  injury(*)  was  done,  < 
was  threatened,  because  the  Court  requires  that  the  complaint  shall  t 
made  without  unnecessary  delay :  the  affidavit  must  also  disclose  son 
privity  of  estate  between  the  parties,  such  as  that  of  landlord  and  t< 
nant,  or  of  tenant  for  life  and  remainder-man,  and  that  the  waste  con 
mitted  was  a  violation  of  such  relation.  A  suit  of  this  nature  will  n( 
lie  against  a  mere  trespasser,  unless  the  mischief  be  done  by  open  forc< 
or  under  an  assertion  of  right. 

(<7)  Fletcher    v,  Manders,   in  Chan-      Chan.  Pr.  47»  48. 
eery.  Hil.  1818.  (*)  See  Morris  v.  Morris,  I  Hogf 

(r)  I  How.  Eq.  Exch.  322  ;  How.  238. 
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Upon  the  production  of  the  usual  affidavit,  a  certificate  of  the  bill 
fflfti,  aod  the  prayer  of  the  bill,  an  order  will  be  made  to  restrain  the 
Pendants  from  committing  the  waste  complained  of,  unless  cause 
«licwn(/)  in  a  limited  time  prescribed  for  that  purpose,  and  if  warranted 
ij  the  facts  alleged,  the  defendants  will  be  restrained  from  committing 
lutein  the  mean  time.     If  the  fact  of  committing  the  waste  be  dis- 
puted, or  a  right  to  do  so  be  claimed,  the  whole  matter  may(tf)  be 
bought  before  the  Court  on  affidavit  to  shew  cause :  if  either  party  do 
lot  choose  to  acquiesce  in  the  order  made  on  shewing  cause,  the  suit 
■ly  be  prosecuted  to  a  hearing,  as  upon  other  possessory  bills,  but  the 
CHe  must  be  very  peculiar  which  would  justify  so  hazardous  a  proceed- 

(0  How.   Chan.  Pr.  49,  3rd  March,  (u)  Howard,  Chan.  Pr.  49. 

1%  General  Order. 
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CHAPTER  III. 

PROCEDURE  IN  EJECTMENT. 

1.  Ejectments  introduced  for  the  Be-      10.  Demises  must  he  framed  ^ 

nefit  of  Lessees  for  Fears.  to  the  Nature  of  Lesso 

2.  Remedy  by  Ejectment  extended  to      11.  Advantages  of  stating  se 

Recovery  of  the  Freehold,  mises. 

3.  Modem  Mode  of  Proceeding,  12.  FFhen  Demise  may  be  Um 

4.  Who  may  defend  Ejectment,  tee*s  Name, 

5.  Proceedings  after  Defence  taken,  13.  Statement  of  Lease  and  4 

6.  Advantages  forded  by  this  Remedy,  14.  Declaration,  when  to  be  st 

7.  Venue  in  Ejectment  local,  unless  how  entitled, 

changed  by  special  Order.  15.  Statute  1^2  fViU.  IF. 

8.  Ejectment  for  Premises  lying  in  12  and  13. 

corporate  Town,  16.  Description  of  the  Props 

9.  Demise  in  Ejecttnent  must  be  laid      17*  Locality  of  the  Premises, 

after  the  Right  of  Entry  accrues. 

I .  An  ejectment  is  the  mode  of  legal  proceeding  usually  i 
for  recovery  of  the  possession  of  lands.  This  action,  de 
JirmcBy  was  introduced  during  the  reign  of  Edward  the  Thir 
purpose  of  enabling(a)  a  tenant  for  a  term  of  years,  who 
unlawfully  dispossessed,  to  recover  damages,  to  the  amou 
mesne  profits  of  the  premises,  for  the  injury  sustained,  and 
later(&)  period  was  extended  as  a  remedy  to  restore  him  to  tl 
sion.  It  was  formerly  the  practice  for  the  claimant  to  make 
entry  on  the  premises  sought  to  be  recovered,  and  to  seal  ai 
while  upon  the  land,  a  lease  for  years  to  a  bailiff  or  ageni 
mained  there  until  he  was  ousted  by  the  person  previously 
sion,  or  by  some  other  person  coming  upon  the  land,  eithe 

• 

dent,  or  by  arrangement  which  was  often(c)  fraudulently  or  < 
made  for  that  purpose :  a  writ  of  trespass  and  ejectment 
served  upon  the  casual  ejector^  and  if  the  plaintiff's  right  t 
session  was  established,  he  obtained  judgement  for  his  dar 
for  recovery  of  his  term.  In  order  to  prevent  a  collusive  | 
between  the  claimant  and  the  casual  ejector ^  it  was  require 
ejectment  should  be  served  upon  the  persons  in  the  actual  ] 


(a)  Bac.  Abr.  Ejectment,  A. ;  Adams  plac.  2. 

on  Ejectment,  7.  (c)  Holderstaffe  v,  Saunt 

(6)  Circa  annum  1461,  temp.  Reeis  16;  Holt,  136;    Saunders 

Edw.  quarti.  Year  Book.  7  Edw.   IV.  6  Mod.  73,  S.  C. 
fo.  5,  pi.  16;  and  21  Edw.  IV.  fo.  11, 
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wiio  were  permitted  by  the  CouTt{d)  to  defend  the  suit,  upon  indemni- 
fying the  defendant,  or  casual  ejector,  against  costs. 

2.  The  right  of  the  freeholder  to  recover  possession  was  the  sub- 
ject of  an  assize,  or  real  action,  and  the  writs  of  entry  and  assize  only 
lay  against  the  freeholder,  because  tenants  for  years  were  considered 
to  have  such  precarious  interests  that  they  ought  not  to  be  intrusted 
with  the  defence  of  the  land ;  but  after  the  right  of  a  tenant  for  years  to 
noover  possession  by  means  of  an  ejectment  was  firmly  established,  the 
fieeholder,  in  order  to  escape  from  the  technical  difficulties  incident  to 
teal  actions,  was  permitted  to  try  his  title  in  an  action  of  ejectment, 
by  making  a  lease  for  years  to  any  person,  and,  if  successful,  the  law 
attributed  the  lessor's  possession  to  his  prior  title :  the  proceeding  in 
ejeetment  had  also  the  advantage  over  real  actions,  that  the  unsuccess- 
fnl  party  was  not  concluded  by  a  single  verdict,  but  might  renew  his 
claim  by  a  second  suit. 

3.  The  method  of  proceeding  now  in  use  was  introduced  by  Lord 
Chief  Justice  Rolle,  during  the  Commonwealth,  and  is  founded  en- 
tirely in  fiction,  though  framed  according  to  the  old  practice.  By  the 
fnient  system,  no  lease  is  executed,  nor  entry  made,  but  a  declara- 
tioo,  or  summons  in  ejectment,  is  served  upon  all  persons  in  posses- 
lioD,  or  having  any  estate  in  the  premises,  by  which  John  Doe,  a  fic- 
titious personage  and  the  nominal  plaintiff,  complains  that  J.  S.,  the 
Ral  claimant,  had  demised  the  premises  to  him,  the  said  John  Doe, 
for  a  term  of  [ten]  years  then  unexpired,  by  virtue  whereof  John 
Doe  entered  and  continued  in  possession  until  he  was  afterwards  eject- 
ed by  John  Thrustout,  the  casual  ejector :  a  notice,  signed  with  the 
ttme  of  the  casual  ejector^  is  annexed  to  the  declaration,  informing  all 
penons  interested  that  he  does  not  claim  any  title  to  the  lands,  and 
idvising  them  to  defend  the  suit,  otherwise  he  will  suffer  judgement 
to  pass  by  defiAult,  and  they  will  be  deprived  of  the  possession. 

4.  Any  person  served  with  the  declaration  in  ejectment  may,  with- 
in the  time  limited  for  that  purpose,  appear  by  his  attorney  and  take 
defence ;  or  the  Court  will,  upon  motion,  allow  any  person,  though  not 
served,  either  claiming  as  landlord  or  shewing  any(6)  other  reason- 
^le  title,  to  defend  the  ejectment,  upon  the  implied  conditions,  that 
tttbe  trial  of  the  case  he  shall  confess,  ^r«^,  that  the  lessor  of  the 


(i)  ADon.  Style,  368;   Hil.   1652;  if  the  ejector  to  keep  him  harmless,  he  may 

«•  move  that  the  title  of  Umd   doth  defend  the  title,  this  Coxat  will  grant  it. 
belong  to  him,  and  that  the  plaintiff         (e)  Lessee  GeaJe  v.  Hurst,  Hayes  & 

^  made  an  ejector  of  his  own,  and  Jones,  751,  by  an  insolvent  debtor  in 

^^crevpoD  prays  that,  giving  security  to  possession. 
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plaintiiF  made  a  lease  to  the  feigned  lessee  corresponding  with  the 
demise  laid  in  the  declaration  ;  and,  secondly^  that  the  nominal  plaintiff, 
or  feigned  lessee,  entered  upon  the  lands  and  was  ousted  by  the 
defendant. 

5.  After  defence  taken,  a  second  declaration  is  filed,  which  is  en- 
titled of  the  same  term  as  the  defence,  substituting  the  name  of  the 
real  defendant  for  that  of  the  casual  ejector,  and  inserting  a  plea  of  not 
guilty  for  the  defendant :  the  cause  then  proceeds  to  trial  under  the 
name  of  John  Doe,  the  nominal  plaintiff,  on  the  demise  of  J.  S.,  the 
real  claimant,  against  the  new  defendant.  If  the  claimant  or  lessor  of 
the  plaintiff,  upon  the  trial,  make  out  his  title  to  the  possession,  a  ver- 
dict will  pass  for  the  nominal  plaintiff,  on  which  judgement  may  be 
entered,  and  a  writ  of  possession  will  be  issued  commanding  the  sheriff 
to  put  the  real  claimant  into  possession. 

However,  if,  after  defence  taken,  the  defendant  do  not  appear  on 
the  trial,  the  nominal  plaintiff  will  be  nonsuited  for  not  proving  the 
supposed  lease,  entry,  and  ouster,  and,  in  that  case,  judgement  will  be 
entered  against  the  casual  ejector ^  because  the  condition,  on  which  the 
real  defendant  was  made  a  party  to  the  suit,  being  violated,  the  plaintiff 
is  placed  in  the  same  situation  as  if  there  had  been  no  defence,  and  an 
attachment  will  be  awarded  against  the  real  defendant  for  the  costs  of 
the  suit :  if  no  defence  be  taken  to  the  ejectment,  upon  the  expiration 
of  the  usual  rules,  judgement  is  entered  for  the  nominal  plaintiff  agabst 
the  casual  ejector, 

6.  The  remedy  by  ejectment  is  attended  with  the  peculiar  advan- 
tage, that  by  laying  several  demises  in  the  names  of  different  persons, 
difficulties  which  otherwise  might  be  encountered,  in  tracing  the  legal 
estate  in  evidence,  may  be  avoided,  because  the  nominal  plaintiff  or 
feigned  lessee,  represents  the  estate  in  the  premises,  which  every  per- 
son, in  whose  name  a  demise  has  been  laid,  is  competent  to  grant.  Ad 
ejectment  always  treats  the  tenant  in  possession  as  a  wrong-doer  a/ M^ 
time  when  the  action  is  brought,  and  as  the  proceeding  is(y)  altoge- 
ther fictitious,  if  the  tenant  were  then  lawfully  in  possession,  it  will 
afford  an  answer  to  the  action,  whatever  may  be  the  date  of  the  demise 
laid  in  the  declaration. 

A  judgement  in  ejectment  is  a  recovery  of  the  possesstotiy  not  of  the 
seisin,  or  freehold,  without  prejudice  to  the  right,  as  it  may  afterwards 
appear,  even  between  the  parties  :  he  who  enters  under  it,  in  truth  and 
substance,  can   only  be  possessed  according  to  right,  prout  lexpostu- 

(/)  Doc  dem.   Newby  r.  Jackson,  1  B.  &  Cress.  454;  2  Dow.  &  Ry.  514. 
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he  has  a  freehold,  he  is  in  as  a  freeholder ;  if  he  has  a  chattel 
he  is  in  as  a  termor ;  and  in  respect  of  the  freehold,  his  pos- 
ures  according  to  right :  if  he  has  no  title,  he  is  in  as  a  tres- 
d  without  any  re-entry  by  the  true  owner,  is  liable  to  account 
ofits. 

le  action  of  ejectment  is  local(A),  and  the  venue  in  the  decla- 
st  be  laid  in  the  county  where  the  premises  sought  to  be  re- 
re  situated,  because  the  writ  of  possession  must  be  directed 
eriff  of  the  county  in  which  the  lands  lie,  as  a  sheriff  of  one 
mnot  deliver  possession  of  lands  lying  in  a  different  county  ; 
>e  shewn,  to  the  satisfaction  of  the  Court,  that  a  fair  trial  can- 
d  where  the  venue  has  been  laid,  permission  will  be  granted  to 
use  in  some  other  county  (i),  in  which  justice  may  be  impartially 
ired  between  the  parties,  and  to  enter  a  proper  suggestion  on  the 
r  that  purpose.  After  verdict  for  the  defendant  on  the  trial  of  an 
t  for  lands  in  the  county  of  the  city  of  Limerick,  the  Court  of 
er(7)  set  aside  the  verdict,  and  ordered  the  case  to  be  tried  in  the 
f  Cork  :  so  in  an  ejectment  for  lands  in  the  county  of  Leitrim, 
>  trials,  in  which  the  juries  were  unable  to  agree,  and  where  it 
that  a  considerable  degree  of  excitement  existed  in  the  county 
subject,  the  King's  Bench(A)  ordered  that  the  jury-process 
J  issued  to  the  county  of  Gal  way.   Upon  an  ejectment  brought 
in  the  county  of  Wexford,  an  entry  was  made  on  the  roll,  that 
to  have  an  impartial  trial  the  venue  should  be  changed  into 
en's  County,  and  after  verdict,  by  a  jury  of  the  latter  county 
;ement,  error(/)  was  assigned  in  the  King's  Bench  of  England, 
an  ejectment  was  a  real  action,  and  could  not  be  tried,  even 
^nt,  in  a  foreign  county  ;  but  upon  a  certificate  that  such  trials 
lal  in  Ireland,  on  account  of  the  state  of  the  country,  the  ex- 
WBS  disallowed. 

V^here  an  ejectment  is  brought  by  or  against  a  corporation  for 
ing  in  a  county  of  a  city,  or  town,  the  venue  is  always  changed 
Qe  adjoining  county,  in  consequence  of  the  difficulty  of  pro- 
urors  free /from  interest  in  the  subject  of  the  suit:  and  by  the 

lylor  dem.  Atkyns  v.  Horde,  1  137, 2nd  series ;  Lessee  Dowdall  v,  Dow- 

4,  by  Ld.  Mansfield.  dall,  1  Law  Rec.  355,  1st  ser. ;   and  see 

ayor,  &c.  of  London  v.  Cole,  7  Lessee  Jackson   v.  Lodge,  1  Irish  Law 

W.  Rep.  161. 

«  denu  Lewis  v.  Ld.  Cawdor,  4  (l)  StaiTbrd    v,  Mac  Donnogh,  Pal- 

52 ;  and  see  Lofft's  Rep.  50.  mer,  100 ;   2  Ro.  Rep.  166 ;  18  Jac.  L 

»ssee  Neville  v.  O'Brien,  Exch.  A.  D.  1620. 
sssee  KeoQ  v.  Keon,  3  Law  Rec. 
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Irish  Statute(i»)9  3  &  4  Vict.  c.  1 05,  s.  47,  after  reciting  that  unneo 
sary  delay  and  expense  are  sometimes  occasioned  by  the  trial  of  lo 
actions  in  the  county  where  the  cause  of  action  has  arisen,  it  is  enaeii 
that  in  any  action  depending  in  any  of  the  superior  courts,  the  venue 
which  is  by  law  local,  the  court  in  which  such  action  shall  be  depei 
ing,  or  any  judge  of  any  such  courts,  may,  on  the  application  of  eitl 
party,  order  the  issue  to  be  tried,  or  writ  of  inquiry  to  be  executed, 
any  other  county  or  place  than  that  in  which  the  venue  is  laid :  a 
for  that  purpose  any  such  court  or  judge  may  order  a  suggestion  to 
entered  on  the  record,  that  the  trial  may  be  more  conveniently  had, 
writ  of  inquiry  executed,  in  the  county  or  place  where  the  same  is  < 
dered  to  take  place.  If  the  county  stated  in  the  body  of  a  dechu 
tion(n)  in  ejectment  be  correct,  the  insertion  of  a  wrong  venue  in  t 
margin  is  unimportant ;  a  motion  to  change  the  venue  under  the  S( 
tute  cannot  be  entertained  in  an  action  of  ejectment(o)  until  afi 
issue  joined  by  taking  defence. 

9.  The  demise  in  the  declaration  must  be  laid  on  some  day  af) 
the  right  of  entry  accrued  to  the  claimant,  for  if  the  lessor  of  the  plai 
tiff  had  no  right  to  enter,  he  could  have  no  title  to  make  the  demise : 
is  usual  to  lay  the  day  of  the  demise  as  far  back  as  the  lessor's  title  w 
warrant,  because(p)  the  judgement  in  ejectment  is  conclusive  evidec 
of  the  title  of  the  lessor  of  the  plaintiff  in  an  action  for  the  mesne  prol 
accruing  subsequently  to  the  day  of  the  demise ;  if  it  be  uncertain  wb 
the  claimant's  title  accrued,  separate  demises  may  be  laid  in  his  nai 
on  different  days :  however,  where  the  ejectment  is  brought  for  no 
payment  of  rent,  the  demise  should  be  laid  after  the  rent  became  pa; 
able,  and  shortly  previous  to  the  time  of  the  intended  service  oftli 
ejectment. 

As  a  forfeiture  for  nonpayment  of  rent  is  not  incurred,  under  tbi 
Ejectment  Acts,  prior  to  the  service  of  the  summons  in  ejectmeot 
which  was  substituted  for  demand  and  re-entry  at  common  law,  it  wai 
contended  that  the  demise  should  be  laid  on  the  day  (9)  of  effecting  the 
service,  and  that  an  ejectment  for  non-payment  of  rent,  laying  the  de- 


(m)  3  &  4  Vict.  c.  105,  8. 47,  Irish ;  3  4  Dowl.  Pr.  Ca.  181,  S.  C. 

&  4  Will.  IV.  c.  42,  s.  22,  English  ;  and  (p)  Buller's  N.  P.  87;  Aslin  r.  Pa^- 

see  the  Irish  Statute,  6  Geo.  IV.  c.  51,  s.  ker,  2  Burr.  6Q5  ;   2  Ld.  Kenyon,  378; 

2,  as  to  local  venues  in  corporate  towns.  Dodwell  v,  Gibbs,  2  Carr.  &  r.  615. 

(n)  Doe   dem.    Goodwin    v.  Roe,  3  (g)  Doe  dem,  Lawrence  r.  Sh»wcro«» 

Dowl.  Pr.  Ca.  323.  3  B.  &  Cress.  752;  5  D.  &  Ry-  7^' 

(p)  Bell   V,  Harrison,  Tyrw.  &  Gr.  S.  C. 
1082  and  193;  2  Cro.  M.  &  Rose.  733  ; 


FBOCEDUBE  IN  EJECTMENT.  1009 

oiie  OD  a  day  prior  to  such  service,  could  not  be  supported,  but  it  was 
decided  that  the  service  of  the  summons  in  ejectment  was,  by  the  pro- 
lidoiiB  of  the  Statute(r),  to  stand  in  the  place  of  a  legal  demand  on 
tbe  day  when  it  should  have  been  effected  at  common  law,  and  that 
after  such  service,  the  parties  were  in  the  same  situation  as  if  a  formal 
demand  had  been  duly  made.     The  demise  must  be  laid  on  some  day 
prior  to  the  service,  for  if  laid  on  a  subsequent  day,  it  would  appear  on 
the  evidence,  that  the  nominal  plaintiff  had  no  title  at  the  time  of  the 
tenrioe,  and  where  the  right  of  re-entry  is  postponed  by  the  stipula- 
tions of  the  lease  for  a  certain  number(«)  of  days  after  the  rent  has  be- 
come due,  the  demise  should  be  laid  on  some  day  after  such  period  has 
dapsed. 

In  an  ejectment  against  a  tenant  from  year  to  year,  the  demise  must 
be  laid  on  some  day  after  the  determination  of  the  holding  by  noUce  to 
(pat,  and  if  brought  to  defeat  a  tenancy  at  will(^),  the  demise  should  be 
laid  at  some  time  after  demand  of  the  possession  :  where  a  notice  was 
Nnred  requiring  a  tenant  to  quit  on  the  1st  of  November,  if  the  te- 
aaacy  commenced  on  that  day,  or  if  not,  then  at  the  end  of  the  year  of 
the  tenancy,  which  should  expire  next  after  the  end  of  half  a  year  from 
the  service  of  the  notice,  it  was  ruled(tf),  that  a  demise  in  ejectment, 
faanded  on  this  notice,  which  was  laid  on  the  1st  of  November,  was 
pnmatare,  as  the  primd  facie  effect  of  the  notice  was  to  allow  the  en- 
tire day  for  giving  up  possession.  In  an  ejectment  on  the  demise  of 
ai  heir  by  descent,  whose  ancestor  died  at  five  o'clock  in  the  morning 
of  the  1st  of  January,  the  demise  in  the  declaration  was  laid  on  the 
day  of  the  ancestor's  death  to  hold  from  a  day  preceding,  and  it  was 
contended,  that  there  being  no  fraction  of  a  day  in  law,  the  lessor's  title 
did  not  accrue(r)  until  the  following  day,  but  the  Court  held,  that  if  a 
nan's  ancestor  die  at  five  o'clock  in  the  morning,  the  heir  may  enter  at 
it  o'clock,  and  may  make  a  valid  denuse  at  seven  o'clock  on  the  same 
day,  which  will  support  an  ejectment :  and  on  the  authority  of  the  pre- 
ceding case,  an  ejectment(t£7)  founded  on  a  disclaimer  of  the  landlord's 
title,  in  which  the  demise  was  laid  on  the  same  day  when  the  forfeiture 
<H)(mnred,  was  deemed  sufficient. 

(f)  11  Anne,  c.  2,  Irifih;  4  Geo.  11.  Rawliiu,  10  East,  261. 

^  Sa,  English.  (v)  Doe  dem.  Lrnas  o.  Hampton,  2 

(«)  Doe  dtm.  Lawrence  v.  Shawcross,  Jebb  &  S.  448 ;  S  Lrish  Law  Rep.  3(M. 

'  B.  &  Cress.  755 ;  5  D.  &  Ry.  711 ;  2  (o)  Roe  dem.  Wrangham  v.  Heraej, 

^ow.  Law  Exch.  65 ;    but  see  Lessee  S  Wils.  274. 

^eilcj  V.  Ahearne,  Batty,  18 ;   Lessee  (to)  Doe  dem.  Grayes  o.  Wdls,  2  P. 

^^aasso  V.  Clarke,  Exch.  Tr.  1844.  &  Day.  S96;  10  Ad.  &  EIL  427;   and 

.   (0  Goodtitle  dem,  Gallaway  v.  Her-  see  CuttiDg  v.  Derby,  2  W.  Bit.  1076. 
*^t,  4  T.  R.  680  i  Denn  dem.  Brune  r. 
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A  demise  by  an  administrator  may  be  laid  on  any  day  after  the 
intestate's  death,  and  even(a;)  before  the  grant  of  letters  of  administra- 
tion, because  the  grant  relates  back  to  the  time  oT  the  intestate's  de- 
cease :  and  in  like  manner,  a  demise  in  the  name  of  an  executor  will 
be  valid,  though  laid  on  a  day  before(y)  the  testator's  will  has  been 
proved.  The  demise  in  an  ejectment  grounded  on  an  elegit^  must  be 
laid  on  some(z)  day  after  the  date  of  the  inquisition.  A  demise  in 
ejectment  being  laid  on  the  31st  day  of  October,  without  mentioning 
any  year,  it  was  ruled(a)  that  such  an  omission  did  not  afford  any 
ground  of  nonsuit,  and  that  the  defendant's  proper  course  in  such  a 
case,  is  to  apply  to  the  Court  to  compel  the  lessor  of  the  plaintiff  to 
insert  the  correct  date. 

As  a  corporation  aggregate  can  only  demise  by  deed,  it  was  for- 
merly considered,  that  in  order  to  maintain  an  ejectment,  they  should 
constitute  an  attorney  under  their  common  seal,  who  was  to  execute  a 
lease  upon  the  lands  claimed,  but  it  b  now  held  unnecessary  either  to 
state  in  an  ejectment(&),  or  to  prove  on  the  trial,  that  the  formal  de- 
mise to  the  nominal  plaintiff  in  a  declaration  in  ejectment,  even  for  the 
recovery  of  tithes,  was  made  by  deed. 

10.  Though  the  demises  laid  in  the  declaration  in  ejectment  are 
fictitious,  still  they  must  be  framed  in  such  a  manner  as  the  title  of  the 
several  lessors  will  warrant :  where  joint-tenants  or  co-parceners  are 
lessors  of  the  plaintiff,  the  demise(c)  should,  according  to  strict  rule, 
be  laid  jointly,  but  several  demises  in  the  name((/)  of  each  joint-tenant 
for  the  entire  premises,  will  be  deemed  sufficient :  if  a  demise  be 
laid  in  the  name  of  one  joint-tenant  alone,  or  in  the  name  of  one  alone 
out  of  several  trustees,  who  are  jointly  entitled,  claiming  the  whole 
premises^  such  person  may  recover  his  share  of  the  lands,  because  he 
severs(e)  the  title  by  the  act  of  making  a  separate  demise  in  ejectment, 
and  constitutes  himself  a  tenant  in  common.  Sir  Vicary  Gibbs,  when 
attorney-general,  stated  that  the  rule  was  formerly  considered  to  be, 


(a:)  Lessee  Patten  v.  Patten,  Ale.  & 
Nap.  493 ;  1  Williams's  Executors,  433, 
note  (I);  2  Selw.  N.P.  725. 

(y)  Roe  dem.  Bendall  v.  Summerset, 
2  W.  Bla.  692. 

(z)  Jack  dem,  Johnston  v.  Stewart, 
Smith  &  B.  369. 

(a)  Doe  denu  Parsons  v.  Heather,  8 
Mees.  &  W.  158. 

(6)  Furley  dent.  Corporation  of  Can- 
terbury V,  Wood,  1  Espin.  N.  P.  C.  128; 
Partridge  r.  Ball,  1  Ld.  Raym.  136  i 


Carth.  390. 

(c)  2  Selw.  N.  P.  724,  note  20 ;  Bo- 
ner  v.  Juner,  1  Ld.  Raym.  726. 

{d)  Doe  dem,  Lulham  v.  Fenn,  S 
Campb.  N.  P.  C.  190;  Doe  ciem.  Whay- 
man  v,  Chaplin,  3  Taunt.  120;  Doe 
dem,  Aslin  r.  Summersett,  1  B.  &  AdoL 
140,  by  Ld.  Tenterden. 

[e)  Doe  dem,  Marsack  o.  Read,  12 
Eas^  61 ;  Doe  dem,  Raper  v,  Lonsdale, 
12  East,  39. 
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though  he  never  heard  any  reason  assigned  for  it,   that  in  laying(y*) 
demises  in  ejectment,   tenants  in  common  must  sever,  joint-tenants 
most  join,  and  parceners  might  either  join  or  sever;  but  if  joint-tenants 
might  sever,  it  seemed  difficult  to  say  why  tenants  in  common  might 
not  join,  as  each  might  still  be  taken  to  have  demised  according  to  his 
legal  interest.     However,  it  is  now  settled,  that  persons  deriving  by 
8e?eraland  distinct  titles  cannot  maintain  an  ejectment  on  a  joint  demise 
to  the  nominal  plaintiff :  the  old  law  certainly  was,  that  in  all  real  ac- 
tions, tenants  in  common  should  sever,  and  ever  since  the  mode  of 
Tecovering  land(^)  in  mixed  actions,  the  same  rule  has  been  observed  : 
separate  demises  must,  therefore,  be  laid  in  the  name  of  each  tenant  in 
common,  or  all  the  tenants  in  common  may  join  in  granting  a  lease  to 
a  third  person(A),  on  whose  demise  to  the  nominal  plaintiff  an  eject- 
ment may  be  sustained.     Upon  the  trial  of  an  ejectment  brought  on  a 
j(Hnt  demise  by  A  and  B,  it  appeared  that  A  was  tenant  for  life,  with 
remainder  to  B,  and  that  both  of  them  had  joined  in  a  lease  by  inden- 
tnre  to  the  nominal  plaintiff,  and  on  a  special  verdict(t),  judgement  was 
given  for  the  defendant,  because  the  indenture  is  the  lease  of  A  during 
bis  life,  and  the  confirmation  of  B :  and  on  the  same  principle,  an 
ejectment  on  the  joint  demise  of  mortgagee(y)  and  mortgagor  cannot 
^  supported.     Where  it  appeared  that  an  entire  rent  had  been  paid  to 
^e  clerk  of  several  trustees  of  a  charity,  who  were  appointed  at  diffe- 
i^nt  times,  such  payment  was  ruled(A)  to  be  an  admission  that  the 
pi^y  held  under  them  jointly,  and  was  sufficient  to  support  a  joint 
demise,  unless  it  were  expressly  proved  that  the  trustees  were  entitled 
^  a  different  manner. 

11.  It  is  often  difficult  to  ascertain  in  whom  the  legal  estate,  sought 
^  be  recovered,  is  vested,  or  what  title  may  be  found  most  easy  of 
pfoof  upon  the  trial  of  an  ejectment,  and,  in  such  cases,  it  is  customary 
^  insert  in  the  declaration  several  distinct  demises  in  the  names  of 
^e  persons  interested,  so  as  to  enable  the  claimant  to  avail  him- 
^If  of  any  particular  demise,  by  means  of  which  he  shall  be  able  to 
^tablish  his  title :  where  lands  have  been  granted  in  mortgage,  or 


Co  1^0^  c'^*'**  Lulham    v,    Fenn,  3 
C^mp.  N.  P.  C.  190. 

C^)  Doe  dem,  Poole  v.  Errington,  1 
^^.  k  Ell.  750;  3  Nev.  &  M.  646; 
JJ*iitle  V.  Wellington,  Cro.  Jac.  166; 
BUckasper's  case«  Noy,  13;  Doe  dem, 
B^Wht  9.  Pett.  1 1  Ad.  &  Ell.  853  ;  4  P. 
k  Uvr.  278 ;  Co.  Litt.  45,  A.,  note  267  ; 
^  ^w.  N.  P.  725,  note  21 ;  Lessee 
W'AtUeyr.MoUoy,  4  Irish  Law  Rep.360. 


(A)  Buller's  N.  P.  107. 

CO  Treport's  case,  6  Rep.  14,  B. 

(J)  Doe  dem,  Barney  v,  Adams,  2 
Tyrw.  289 ;  2  Cro.  &  Jerv.  232 ;  Doe 
dem.  Barker  v.  Goldsmith,  2  Tyrw.  710 ; 
2  Cro.  &  Jerv.  674,  S.  C. ;  and  see  Les- 
see M'Auley  v,  Molloy,  4  Irish  Law 
Rep.  360. 

(k)  Doe  dem,  Clarke  v.  Grant,  12 
East,  221. 
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made  thesubject  of  a  fiEunily  settlement,  subsequently  to  making  thelea» 
or  to  the  creation  of  the  tenancy,  it  is  prudent  not  only  to  lay  a  demii 
in  the  name  of  the  person  in  receipt  of  the  rents,  but  also  demises : 
the  names  of  the  mortgagee,  and  of  the  trustees  of  the  settlement.  1 
filling  up  ejectments,  care  should  be  taken  to  state  the  demises,  so 
to  guard  against  the  accidental  or  unexpected  absence  of  a  witness : 
an  ejectment  by  the  assignee  of  the  reversion,  or  by  a  devisee  under; 
undisputed  will,  it  is  often  expedient  to  lay  a  demise  in  the  name  of  tl 
assignor  in  one  case,  and  in  the  name  of  the  testator's  heir  at  law  in  tl 
other  instance.  So,  if  any  doubt  exists,  whether  parties  are  joint-t 
nants  or  tenants  in  common,  a  demise  should  be  laid  in  their  nam 
jointly,  as  well  as  a  separate  demise  in  the  name  of  each  individual. 

12.  Demises  are  usually  laid  in  the  names  of  trustees,  without  i 
quiring  any  authority  or  permission  for  the  purpose,  as  a  cesiuiq\ 
trust  is  warranted  in  using  the  names  of  his  own  trustees,  or  of  perso: 
not  claiming(/)  adversely  to  him,  but  the  attorney  who  institutes  su< 
proceedings,  as  well  as  his  client,  will  be  restrained  from  prosecutii 
the  suit,  until  the  persons  whose  names  are  used  without  their  privit 
have  been  indemnified  against  costs.  If  there  is  a  dispute  about  tl 
inheritance,  a  trustee  has  a  right  to  take  which  side  he  pleases,  and  m 
ther  party(m)  can  compel  him  to  lend  his  name  :  suppose  a  person 
die,  and  a  doubt  to  exist  who  was  his  heir,  neither  party  could  comp 
a  trustee,  in  whom  the  legal  estate  was  vested,  to  allow  his  name  to  1 
used  for  the  purposes  of  an  ejectment :  however,  in  a  mere  dispute  b 
tween  landlord  and  tenant,  and  where  there  is  no  controversy  abo 
the  ownership,  the  landlord  may  use  the  name  of  a  trustee,  on  indei 
nifying  him.  Where  a  verdict  in  ejectment  was  obtained  solely  on  tl 
demise  of  a  party,  whose  name  was  used  without  his  authority(n), ' 
his  concurring  in  the  suit,  the  verdict  was  set  aside  on  his  affidavit. 

If  the  name  of  a  person  be  used  as  one  of  the  lessors  of  the  plai 
tiff,  without  his  privity  or  knowledge,  though  the  party  interested 
bringing  the  ejectment  has  a  right  to  retain  the  demise,  he  will  be  re 
trained  from  proceeding(o)  in  the  cause,  until  security  shall  be  give 
for  costs,  but  an  individual,  in  whose  name  a  demise  is  laid  withoi 
his  permission,  cannot  execute  any  valid(p)  release  of  the  action,  i 

(I)  Doe  fltem.  Vine  V.  Figgins,  3  Taunt.  Cliitty's  Rep.  170. 
440.  (o)  Lessee    Beatty    v.    Frith,  Bati 

(m)  Doe  dem,   Prosser    v.   King,    2  295 ;    Doe  dem.   Shepherd  v.  Roe, 

Dowl.  Pr.  C.  580;   Lessee  Wallace  v.  Chitty's  Rep.  171- 
Ejector,  2  Law  Rec.  394,  1st  series.  (p)  Doe  dem.  Byne  v.  Brewer,  4  f 

(n)  Doe  dem,  Hammek   v.  Fillis,   2  &  Selw.  300 ;  2  Chitty^s  Rep.  323. 
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the  Court  can  only  consider  the  parties  upon  the  record  as  the  real 
parties  to  the  suit,  and,  therefore,  the  nominal  plaintiff  would  alone  be 
cjoalified  to  release.  Where  a  person  is  named  one  of  the  lessors  of  the 
])l«otiff  without  his  knowledge,  and  the  suit  is  carried  on  without  his 
privity,  he  cannot  be  made  answerable(9)  for  costs  awarded  to  the  defen- 
dants in  the  cause,  and  the  only  remedy  for  recovery  of  such  costs  lies(r) 
Jfgainst  the  attorney,  who  used  the  party's  name  without  his  authority. 

13.  Demises  in  ejectment  are  usually  alleged  to  be  made  for  ten 
jears,  and  though  the  lessor  of  the  plaintiff  be  only  tenant  from(«) 
jear  to  year,  he  may  declare  upon  a  demise  of  longer  duration  than  his 
own  estate  in  the  premises,  the  statement  being  wholly  founded  in  fic- 
tioD.  Tie  ouster  need  not  be  alleged  to  have  occurred  on  any(^)  par- 
tidilar  day,  provided  it  appears  by  the  declaration  to  have  taken  place 
sobaequently  to  the  commencement  of  the  term  for  years  stated  in  the 
Aclaration,  and  prior  to  bringing  the  action.  Where  all  the  demises  in 
mn  ejectment  are  laid  on  the  same  day,  a  statement  of  a  single  entry 
aaiid  ouster  will  be  sufficient,  but  if  demises  are  laid  on  different  days(ti), 
Xhb  declaration  ought  to  allege  as  many  entries  and  ousters  as  the  dates 
of  the  demises  shall  require:  upon  the  trial  of  an  ejectment,  in  which 
oie  demise  was  laid  on  the  1st  of  November,  1819,  and  another  demise 
€^  the  2nd  of  November,  1825,  and  only  a  single  ouster  was  alleged, 
*^hieh  was  applicable  to  the  latest  demise ;  the  Court  ruled  that  the 
Wnor  of  the  plaintiff  could  not  succeed  on  the  first  demise,  because  no 
Ouster  was  alleged  prior  to  the  second  demise,  and,  therefore,  could  not 
hu^e  been  confessed  by  the  consent  rule. 

14.  The  declaration  and  sunmions  in  ejectment  are  synonimous 
Wrms,  but  the  latter  expression  has  been  adopted  in  the  Irish  Eject- 
xaaent  Acts(v),  and  is  generally  used  in  affidavits  of  the  service  of  eject- 
ments in  Ireland :  copies  of  the  declaration  or  summons  must  be  served 
OD  the  persons  in  possession,  and  upon  all  others  claiming  any  estate 
in  the  premises  sought  to  be  recovered,  and  such  service(t<;)  should 
^effected  during  a  vacation  intervening  between  two  terms;  and  in 
tt^h  cases  the  declaration  should  be  entitled  as  of  the  term  next  pre- 


{q)  Lessee  Odell  v.  Odell,  1  Jones's 
^tp.  80;  Doe  dem.  Keon  v.  Keon, 
Jm  &  B.  194 ;  Robson  t;.  Eaton,  1  T. 
^63;  Peed  v.  Cussen,  Hayes,  66^  in 
^Votj;  Adams,  211. 

(0  Lessee  Ld.  Trimlestown  o.  Kem- 
*Bii,  5  Irish  Law  Rep.  432. 
Ai)  Doe  dem.  Shore  v.  Porter,  S  T. 
*^  15-17. 

(Q  Boll.  N.P.  106 ;  Adams  v.  Goose, 


Cro.  Jac.  96;  Morrell  v.  Smith,  Cro. 
Jac.  311 ;  Davis  v.  Purdy,  Yelv.  182. 

(u)  Lessee  Ld.  Ferrard  o.  Agnew, 
Batty,  288. 

(v)  1 1  Anne,  c.  2,  Irish. 

(to)  See  the  Appendix  to  the  Reports 
of  Smith  &  Batty,  464,  and  the  observa- 
tions of  Hayes,  m  the  note  to  his  Re- 
ports, 275. 
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ceding  the  time  of  the  service,  but  it  cannot  regularly  be  served  on  arij 
day  intervening(a;)  between  the  Thursday  next  before,  and  the  Wed- 
nesday  next  after  Easter-day,  when  such  period  occurs  in  Easter  Tern, 
as  the  practice  of  the  Court  requires  that  the  service  should  be  made 
prior  to  the  commencement  of  the  term :  where  a  formal  party  was 
served  with  the  copy  of  an  ejectment  on  the  first  day  of  tenn(y),  the 
Court  refused  to  allow  such  service  to  be  received  as  of  the  preced- 
ing day. 

The  demises  in  an  ejectment  maybe  laid  on  a  day  later  than  the  term 
of  which  the  declaration  is  entitled,  and  such  mu»t{z)  necessarily  be 
the  case,  when  the  right  of  the  lessor  of  the  plaintiff  accrues  duringthe 
vacation  in  which  the  ejectment  is  brought,  and  the  error  is  utterlj 
immaterial,  as  the  nominal  defendant,  or  casual  ejector,  cannot  demur; 
and  a  person  taking  defence  is  only  permitted  to  plead  the  general  is- 
sue :  even  though  the  declaration  be  not  entitled  of(a)  any  term,  or  of 
a  wrong  term(&),  or  omit  the  year(c)  of  the  demise,  the  mistake  does 
not  vitiate  the  proceeding,  provided  the  service  be  made  in  due  time, 
and  the  notice  to  appear(c{)  be  correct,  because  when  defence  is  taken, 
the  party  accepts  a  good  declaration  ;  and  a  rule  for  judgement  against 
the  casual  ejector  was  granted,  where  the  declaration  was  entitled  of  a 
term  not  then  arrived(e),  and  the  notice  had  no  date.  If  an  ejectment 
be  brought  for  nonpayment  of  a  year's  rent  falling  due  on  the  29th  of 
September,  and  the  demise  is  laid  on  the  10th  of  October  following, 
the  declaration  should  be  entitled  as  of  the  preceding  Trinity  Term, 
and  the  notice  annexed  should  require  an  appearance  to  be  entered  in 
the  ensuing  Michaelmas  Term,  but  the  declaration  must  not  be  served 
until  after  the  day  of  the  demise. 

The  insertion  of  the  name  of  the  tenant  in  possession  by  mistake 
in  the  declaration  in  ejectment,  instead  of  the  name(y^  of  the  casual 
ejector,  does  not  prevent  the  lessor  of  the  plaintiff  from  obtaining  a 
rule  for  judgement.     The  omission  of  the  name  either  of  counsel(^)  or 


(x)  Doe  dem,  Frodsham  v.  Roe,  6 
Dowl.  Pr.  Ca.  479. 

(u)  Lessee  Voidal  r.  Ejector,  Longf. 
&  T.  107. 

(z)  Adams,  208 ;  2  Chitty  on  Plead. 
877,  in  the  note. 

(a)  Goodtitle  dem.  Price  v,  Badtitle, 
Adams,  207. 

(6)  Goodtitle  dem.  Ranger  v.  Roe,  2 
Chitty '8  Rep.  172. 

(c)  Doe  dem.  Parsons  v.  Heather,  8 
Mees.  &W.  138;  1  Dowl.  Pr.  Ca.  64, 
N.  S . ;  Small  dem.  Baker  v.  Cole,  2 
Burr.  1159. 


(d)  Doe  dem.  Wills  v.  Roe,  5  Dowl. 
Pr.  Ca.  380  ;  1  Will.  W.  &  D.  76,  S.C. 

{e)  Doe  dem,  Woodroffe  v.  Roe,  4 
Mann.  &  Gr.  810.  and  the  note;  Do« 
dem,  Greene  v.  Roe,  8  Scott,  385;  Doe 
dem.  Crooks  r.  Roe,  6  Dowl.  Pr.  Ca. 
184. 

(/)  Doe  dem,  Dickinson  r.  Roe.  ^ 
Dowl.  Pr.  Ca.  363. 

(g)  Lessee  Sullivan  v.  Ejector,  Hayes 
&  Jones,  193  ;  1  Law  Rec.  60,  2ndser.; 
Lessee  Hempenstall  v.  Ejector,  6  U* 
Rec.  390. 
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t)  to  the  copy  of  the  declaration  for  service  affords  no  ground 
m,  for  if  the  tenant  take  defence  the  defect  is  cured,  and 
pearance  the  objection  cannot  be  raised,  and  the  second 
1  will  not  be  received  unless  the  names  of  counsel  and  attor- 
inexed. 

andlords,  to  whom  a  right  of  entry  into  lands,  tenements, 
aments  accrued  during,  or  immediately  after  the  issuable 
tre  formerly  unable  to  prosecute  ejectments  against  their 
>  as  to  have  a  trial  at  the  assizes  next  ensuing,  by  which 
ich  delay  was  occasioned  in  the  recovery  of  possession  of 

tenements  wrongfully  withheld  by  tenants  against  their 
;  but  by  the  Irish(t)  Statute,  1  &  2  Will.  lY.  c.  SI,  it  is 
hat  in  actions  of  ejectment  thereafter  to  be  brought  in  any  of 
ior  courts  at  Dublin  by  any  landlord  against  his  tenant,  or 
ay  person  claiming  through  or  under  such  tenant,  for  the 
>f  any  lands,  tenements,  or  hereditaments,  where  the  tenancy 
ire,  or  the  right  of  entry  in,  to,  or  upon  such  lands,  tene- 
hereditaments,  shall(y)  accrue  to  such  landlord  in  or  after 
Trinity  Terms  respectively :  it  shall  be  lawful  for  the  lessor 
intiff  in  any  such  action,  at  any  time  within  ten  days  after 
ncy  shall  expire,  or  right  of  entry  accrue,  to  serve  a  decla- 
yectment  entitled  of  the  day  next  after  the  day  of  the  demise 
*claration,  whether  the  same  shall  be  in  term  or  in  vacation, 
tice  thereunto  subjoined,  requiring  the  tenant  or  tenants  in 
\  to  appear  and  plead  thereto  within  ten  days,  in  the  court  in 
sh  action  shall  be  brought,  and  proceedings  shall  be  had  on 
iration,  and  rules  to  plead  entered  and  given,  in  such  and  the 
iner,  as  nearly  as  may  be,  as  if  such  declaration  had  been 
^  before  the  preceding  term :  provided  that  no  judgement 
ugned  against  the  casual  ejector  until  default  of  appearance 
within  such  ten  days,  and  that  at  least  six  clear  days'  notice 
all  be  given  to  the  defendant  before  the  commission  day  of 
s  at  which  such  ejectment  is  intended  to  be  tried  :  and  any 

in  such  action  may,  at  any  time  before  the  trial  thereof, 
I  judge  of  either  of  His  Majesty's  superior  courts,  by  sum- 
the  usual  way,  for  time  to  plead,  or  for  staying  or  setting 
proceedings,  or  for  postponing  the  trial  until  the  next  assizes ; 

dem,    Simpson    v.  Roe,    6      1  Will.  IV.  sess.  ],  c.  70,  8.36,  English. 
Ca.  469.  ( j)  Doe  v.  Roe,  2  Cro.  &  Jerv.  123 ; 

I  Will  IV.  c.  31,  s.  12,  Irish ;      1  Dowl.  Pr.  Ca.  304. 
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and  the  judge,  in  his  discretion,  may  make  such  order  in  the  o 
to  him  shall  seem  expedient. 

Prior  to  this  enactment,  where  a  tenancy  determined,  dtl 
the  expiration  of  the  term  or  by  notice  to  quit,  or  where  a  r 
entry  accrued  by  nonpayment  of  rent  or  other  means,  during  '! 
Term,  the  landlord  could  not  have  recovered  possession  by  eje 
until  the  following  Blaster  Term,  but,  by  pursuing  the  provisions 
Act,  possession  may  be  recovered  in  the  ensuing  Michaelmas 
and  if  summary  execution  be  awarded,  immediately  after  the  Si 
Assizes.  Although  the  Statute  requires  that  at  least  six  days' 
of  trial  shall  be  g^ven,  such  notice  need  not  be  proved  on  the  t 
it  is  not  made  a  condition(A)  precedent  to  the  plaintiff's  right  o 
very :  the  appearance  of  the  defendant  on  the  trial  waives  any  i 
larity  in  the  service  of  the  notice ;  but  the  want  of  due  notice, 
cured  by  the  defendant's  appearance,  would  afford  ground  for 
plication  to  set  aside  the  verdict.  Where  the  right  of  entry  a 
before  the  commencement  of  Trinity  Term(/),  and  the  case  i 
come  within  the  Act,  it  was  ruled(m)  that  by  proceeding  und 
Statute  the  party  was  only  guilty  of  irregularity,  which  could 
taken  advantage  of  at  Nisi  Prius.  The  remedy  given  by  th 
does  not  extend  to  the  recovery  of  lands  situated  either  in  the  ( 
or  in  the  county  of  the  city  of  Dublin. 

16.  An  ejectment  may  be  maintained  for  any  corporeal  he 
ment,  or  for  any  property  capable  of  being  delivered  under  a 
possession.  Great  precision  was  formerly  required  in  describii 
premises  in  an  ejectment,  for  the  purpose  of  enabling  the  sh 
restore  the  possession ;  but  it  is  now  seitled(n)  that  the  lessor 
plaintiff  must,  at  his  peril,  cause  the  lands  of  which  he  demant 
session  to  be  pointed  out  to  the  sheriff;  and  if  more  land  be  ta 
the  party  than  was  duly  recovered,  the  Court,  upon  a  summary 
cation,  will  award  restitution  of  the  excess.  An  ejectment  lies  t 
ver  possession  of  a  messuage(o),  a  house(p),  or  a  part(9)  of  a  h 
warehouse(r),  a  room(«),  or  a  bed-chamber  in  a  house,  a  stable 


{k)  Doe  dem,  Antrobus  v.  Jepson,  3 
B.  &  Adol.  402 ;  Doe  dem.  Thompson 
V.  Hodgson.  12  Ad.  &  Ell.  135 ;  4  P.  & 
Dav.  142;  2  Moo.  &  Rob.  283. 

(Z)  Doe  dem.  Rankin  v,  Brindley,  1 
Nev.  &  M.  1 ;  4  B.  &  Adol.  84. 

(fit)  Doe  dem,  Norris  v.  Roe,  1  Dowl. 
Pr.  Ca.  547. 

(n)  Cottinffham  v.  King,  I  Burr.  623 ; 
Connor  v.  West,  5  Burr.  2672. 


(o)  Hollingsworth  v.  Bren 
Salk.  255. 

(p)  Rojston  V.  Eccleston,  C 
654 ;  Palm.  337. 

(q)  Sullivan  o.  Seagrave,  1  St 
Rawson  v.  Maynard,  Cro.  Eliz 

(r)  Sprigg  V,  Rawlinson,  Ci 
554. 

{s)  3  Leon.  210,  case  275. 

(t)  Lady  Dacre's  case,  I  iiev. 


PROCEDURE  IN  EJECTMENT.  1017 

oidbid(ff),  garden,  cottage(t;),  or  a  com-milI(t£^),  without  specifying 
itofoality,  whether  windmill  or  watermill. 

An  ejectment,  however,  is  not  maintainable  for  a  tenement(a;),  be- 
erase  it  includes  incorporeal  hereditaments,  such  as  advowsons,  and  is, 
loefere,  deemed  bad  for  uncertainty,  nor  for  a  messuage(^)  or  tene- 
Kot,  because  the  word  ^<  tenement"  is  more  extensive  in  its  signifi- 
idon  than  the  word  *^  messuage,"  nor  for  a  messuage(z)  and  tene- 
ent;  but  after  a  general  verdict  in  an  ejectment  for  a  messuage  and 
Dement,  the  Court(a)  allowed  the  lessor  of  the  plaintiff,  pending  a 
otion  in  arrest  of  judgement,  to  enter  the  verdict,  pursuant  to  the 
dge*s  notes,  for  the  messuage  only,  and  even  after  judgement  in 
Bctment  for  a  messuage  and  tenement,  it  was  ruled(6)  upon  a  writ  of 
nor,  that  if  the  same  count  in  a  declaration  contain  two  demands 
'  complaints,  for  one  of  which  the  action  lies,  and  not  for  the  other, 
I  the  damages  shall  be  referred  to  the  good  cause  of  action,  though 
would  be  otherwise  if  they  were  in  separate  counts,  and  the  judge- 
ent  was  affirmed.  But  an  ejectment  for  a  messuage  or  tenement,  fol- 
ded by  a  specific  description (c),  is  sufficient,  as  a  messuage  or  tene- 
ent  called  the  Black  Swan :  an  ejectment  does  not  lie  for  a  cIo8e(c/) 
'  p]ece(e)  of  land,  though,  with  the  addition  of  the  name(/)  of  the 
088  or  piece  of  land,  or  other  words  descriptive  of  their  situation,  it 
ill  be  supported. 

Many  questions  were  formerly  raised  upon  writs  of  error  from  Ire- 
nd,  before  the  English  Court  of  Queen's  Bench,  respecting  the 
ificiency  of  the  description  of  lands :  ejectments  for  500  acres(^) 
t  bog,  and  fifty  acres  of  mountain(A),  and  for  10,000  acres  in  the 

fi)  Wright  r.  Wheatlej,  Cro.  Eliz.  Doe  dem.  Lawrie,  2  M.  &  Ry.  184,  S.C. ; 

^  and  see  Ashworth  v.  Stanley,  Style,  364. 

C«)  Hm   r.    Giles,    Cro.   Eliz.  818;  (c)  Massy    t;.   Rice,    1    Cowp.  346; 

IiBMod  V.  Ireland,  Stales,  215.  Burbury  v.  Yeomans,  1  Sid.  295 ;  Hex- 

(«)  FitBgerald  r.   Marshall,  1  Mod.  ham  o.  Corners,  3  Mod.  238 ;  Goodtitle 

X  V.  Walton,  Barnard.  155. 

(«)  Goodtitle  r.  Walton,  2  Stra.  834 ;  (d)  Savel's  case,  11   Co.  55 ;   Ham- 

•Bird.  155,  S.  C. ;  Copleston  o.  Pi-  mond  t;.  Savill,  1  Ro.  Rep.  55,  S.  C. ; 

r.  1  Ld.  Raym.  191.  Knight  r.  Syms,  1  Salk.  254;  1  Shower, 

(y)  Goodriffht  dem.  Welch  v.  Flood,  315,  S.  C. 

w3i.23;  Hexham  V.  Coniers,  3  Mod.  (e)  Palmer's  case,  Owen,  18;  Palmer 

K;  Bnrimry  o.  Yeomans,  1  Sid.  295.  v.  Humfrey,  Moor,  422-702. 

&)  Doe  <f0m.  Bradshaw  o.  Plowman,  (/)  Wykes    v.  Sparrow,    Cro.    Jac. 

^  441,  overruling  Doe  dem.  Stew-  435 ;  and  see  Hancocke  v.  Price,  Hardr. 

«  •Denton,  1  T.R.  11.  57. 

,  («)  Goodtitle  dem.  Wright  v.  Otway,  (g)  Mac  Donnogh  t;.  Stafford,  2  Ro. 

'  ^  357.  Rep.  166-189 ;  Palm.  100 ;  Mulcarry  v. 

%  Doe  dem.  Lawrie  v.  Dyehall,  8  B.  Eyres,  Cro.  Car.  512. 

'^^70;  lMoo.&P.330;Dyeballv.  (A)  Ld.  Kildare   o.  Fisher,  1  Stra. 
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quarter{i)  of  land  of  Tullagh,  with  the  toum  and  tenement 
and  fairs  and  markets  thereunto  belonging,  in  the  count 
common,  and  all  those  the  lands  and  hereditaments  of  Gr 
a  large  deer  park,  and  the  parsonage  of  Longford  in  thesao 
and  for  twenty  towns(J)  and  lands,  and  for  a  plough-land(/ 
fifty  acres  of  furze(/)  and  heath,  and  fifty  acres  of  moor  a 
without  specifying  the  quantity  in  each,  were  held  8uffi< 
the  judgements  affirmed. 

In  an  ejectment  brought  for  certain  specified  premises,  a: 
or  other  proportion  of  the  property  may  be  recovered,  accorcj 
title  established  by  the  lessor  of  the  plaintiff:  so  an  ejectmc 
an  undivided(fi)  moiety,  or  other  undivided  share  of  lands,  a 
not  be  stated  in  the  declaration,  whether  the  share  claimed 
or  undivided :  in  an  ejectment  for  100  acres  of  land,  in  al 
those  one  moiety  or  full  half(o)  of  the  lands  of  Cavin,  it  was 
the  ejectment  being  brought  for  a  certain  number  of  acres, 
^^  moiety"  must  be  construed  to  mean  a  divided  moiety,  and 
ciently  certain. 

Tithes,  though  an  incorporeal  hereditament,  may  be  rei 
ejectment  by  the  provisions  of  the  Irish  Statute(p),  33  Hen.  \ 
1,  c.  12,  but  the  particular  species  of  tithe  ought  to  be  spec! 
the  declaration  :  so  an  ejectment  lies  for  a  rectory  consisting 
glebe-lands,  and  tithes  :  a  parson  having  been  simoniacally 
instituted,  and  inducted  to  a  benefice,  and  another  person,  o 
sentation  of  the  Crown,  being  instituted(r)  and  inducted,  i 
cided  that  the  presentee  of  the  Crown  might  maintain  eje( 
the  rectory  against  the  parson  so  simoniacally  presented,  be 
church  was  vacant  by  reason  of  the  simony,  though  if  the  ct 
full,  qtuvre  impedit  would  have  been  the  proper  remedy. 

This  action  will  not  lie  for  an  advowson,  a  rent,  or  c 


71 ;  Ld.  Kingston  v.  Babington,  1  Bro.  Ale.  &  Nap.  306. 

Pari.  Ca.  71.  (^  33  Hen.  VIII.  Sess. 

Ci)  Cottingham  v.  King,  1  Burr.  623.  4,  Irish ;  32  Hen.  VI IL  c.  7 

( i")  Jane  v,  Pollexphen,  2  Keb.  745 ;  Baldwin  v.  Wine,   Cro.   Ca 

(A)  Massy  t;.  Rice,  1  Cowp.  346.  Jones,  321 ;  Camell  v.  Cla? 

(0  Connor  v.  West,  5  Burr.  2672.  Raym.  789;  Dean  and  Chapi 

(m)  Doe  dem,  Bryant   o.  Wippell,  1  sor  r.  Gover,  2  Saund.  304, 

Espin.  N.  P.  C.  360.  (q)  Harpur's  case,  11  Cc 

(71)  Rawson   v,  Maynard,  Cro.  Eliz.  Ro.  Rep.  68,  S.  C. 

286;    Denn  dem,  Burges  v.  Purvis,   1  (r)  Doe  dem.  Watson  v. 

Burr.  326 ;  Rowe  in  Error  v.  Power,  2  B.  &  Cress.  25  ;  2  Mann. 

New  Rep.  1.  S.  C. 
(0)  Loveland  dem,  Coyne  v.  Bartley, 
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grm,  or  for  a  stream  of  water,  though  it  may  be  supported  for  reco- 
very of  specified  lands  with  the  common  thereto(«)  appurtenant,  and 
after  verdict,  an  ejectment  brought  for  lands  and  also  for  common  of 
pastare(/)  was  held  sufficient,  for  when  liberties  and  privileges  are  ap- 
purtenant to  land  for  which  an  ejectment  is  brought,  the  former  may 
be  recoTered(«)  with  the  land,  because  all  incorporeal  things  included 
IB  the  demise  are  recoverable  in  ejectment,  though  an  ejectment  will 
not  lie  for  the  incorporeal  things  alone,  and,  therefore,  a  demise  in 
ejectment  of  the  lands  of  Blackacre,  with  the  appurtenances,  is  suffi- 
cient for  the  recovery  of  easements  belonging  to  the  land  :  if  a  water- 
ooQfse  is  sought  to  be  recovered,  it  must  be  described(t;)  as  so  much 
iiod  covered  with  water,  and  the  claimant  must  establish  his  title  to 
tbe  soil.  An  ejectment  lies  by  the  owner  of  the  soil  for  land  which  is 
nbject(tr)  to  a  right  of  passage  over  it,  as  the  king's  highway,  because 
trees  growing  along  the  high-road,  and  mines  under  it,  belong  to  the 
proprietor  of  the  land,  and  he  may  convey  water-pipes  under  it,  and 
WAj  recover  any  part  of  the  land  improperly  encroached  upon,  or  en- 
eloBed.  This  action  may  be  brought  for  the  recovery  of  a  coal  mine(a?), 
but  cannot  be  supported  by  a  mere  license(^)  to  dig  and  search  for  mi- 
nerals. 

An  ejectment  does  not  lie  for  property  in  possession  or  the  Crown, 
or  of  officers  of  the  Crown(z),  the  remedy  in  such  cases  being  by  peti- 
tion of  right  addressed  to  the  sovereign. 

17.  In  describing  the  locality  of  premises  in  a  declaration  in  eject- 
nent,  it  is  only  necessary  to  name  the  county  in  which  they  are  situated. 
Where  the  premises  sought  to  be  recovered  were(a)  described  as  <<  ten 
acres  of  land,  with  the  appurtenances,  situate  in  the  county  of  Somer- 
set,'' upon  motion  in  arrest  of  judgement,  it  was  decided  that  the  state- 
ment of  their  situation  in  a  particular  county  was  sufficient,  without 
any  other  local  description :  however,  the  more  usual  and  the  better 
practice  is  to  specify  the  denomination(6)  of  land,  or  other  known  name 


(«)  Baker  v.  Roe,  Cases  temp.  Hardw. 
127;  Barton  r.  Hamshire,  3  Keb.  738. 
(0  Newman  v.  Holdmyfast,  I  Stra. 

(«)  Crocker  v.  Fothergill,  2  B.  & 
Aid.  652-^1,  by  Holrojd,  J. 

(v)  Challoner  v.  Thomas,  Yelv.  143. 

(v)  Goodtitle  dem,  Chester  v,  Alker, 
1  Burr.  133. 

(x)  Comjn  V.  Ryneto,  Cro.  Car.  150; 
Comyn  v.  Wheatley,  Noy,  121  ;  Whit- 
tingKam  v.  Andrews,  1  Salk.  255; 
Carth.  277;  4  Mod.  143,  S.  C. 


(y)  Doe  dem.  Hanley  v.  Wood,  2  B. 
&  Aid.  724 ;  Chetham  v.  Williamson,  4 
East,  469-476 ;  Crocker  o.  FothergiU, 
2  B.  &  Aid.  661. 

(z)  Warden  and  Commonalty  of  Sad- 
lers*  case,  4  Rep.  54,  B. ;  Doe  dem* 
Legh  V.  Roe,  8  Mees.  &  W.  579;  3 
Blackst.  Comm.  254. 

(a)  Doe  dem,  Edwards  v.  Gmming,  7 
Ad.  &  Ell.  243 ;  2  Nev.  &  P.  260,  S.C. 

(h)  Doe  dem.  Rogers  v.  Bath,  2  Nev. 
&  M.  441. 
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of  the  place,  along  with  the  county,  for  the  purpose  of  identifying^  die 
premises  with  their  description  contained  in  any  lease,  or  title  deed,  in- 
tended to  be  produced  on  the  trial ;  but  it  is  prudent  to  omit  not 
only  the  parish  and  barony(c),  but  the  abuttals,  and  the  names  of  for- 
mer owners  commonly  inserted  in  leases.  Any  ambiguity  in  the  de- 
scription of  premises(c/)  in  an  ejectment,  is  cured  by  taking  defence, 
because  the  defendant  must  admit  himself  to  be  in  possession  of  the 
land  for  which  he  takes  defence,  and  if  the  proofs  of  title  made  on  the 
trial  do  not  vary  from,  or  are  not  inconsistent  with  the  description  of 
the  parcels  in  the  declaration,  the  claimant  will  be  entitled  to  recover. 
Where  a  general  defence  is  taken  to  an  ejectment,  evidence  is  not  ad- 
missible to  shew  that  the  premises  sought  to  be  recovered  do  not  form 
part(e)  of  the  denomination  of  land  described  in  the  declaration,  but  that 
they  constitute  parcel  of  a  different  townland.  Upon  a  statement  in  an 
ejectment  that  one  M.  S.  at  Haswell,  in  the  county  of  B,  demised  to 
the  nominal  plaintiff  two  messuages,  and  after  verdict(/)  for  the  plain- 
tiff, it  was  moved  in  arrest  of  judgement,  that  no  place  was  named,  in 
which  the  demised  premises  were  situated,  but  as  it  was  alleged  that 
the  defendant  at  Haswell  aforesaid,  ejected  the  plaintiff  from  the  lands, 
the  Court  held  it  a  sufficient  averment  that  the  lands  claimed  lay  in  the 
vill  of  Haswell.  The  declaration  having  alleged  that  one  Rogers,  at 
the  parish  of  Davidstowe,  in  the  county  of  Cornwall,  demised  to  the 
nominal  plaintiff  (^)  certain  lands  (without  stating  where  they  were  si- 
tuated), upon  motion  in  arrest  of  judgement,  the  declaration  was  held 
insufficient  to  support  the  verdict,  but  the  Court  allowed  it  to  be 
amended  on  payment  of  costs.  If  premises  are  described  as  being  in  a 
particular  parish(A),  or  barony,  and  such  description  is  neither  war- 
ranted by  the  fact,  nor  by  the  statement  of  the  lease,  the  variance  will 
be  fatal,  but  the  judge  at  Nisi  Priusy  in  the  exercise  of  his  discretion, 
will  correct(i)  the  record.  So  in  an  ejectment  to  recover  posses- 
sion of  certain  houses,  which  were  described  to  be  in  the  parish  of  St. 
Margaret  and  St.  John,  it  appeared^/)  they  were  two  separate  parishes, 


(c)  Goodtitle  dem.  Bremridge  r.  Wal- 
ter, 4  Taunt.  67 1 ;  Goodtitle  dem.  Pin- 
sent  V.  Lammiman,  2  Campb.  N.  P.  C. 
274 ;  6  Espin.  N.  P.  C.  128,  S.  C. 

(d)  Lessee  Tyrrell  v,  Quinlan,  Ale.  & 
Nap.  135 ;  Doe  dem,  James  v,  Harris, 
5  M.  &  Selw.  326. 

(tf)  Murphy  dem.  Roberts  v.  Furlong, 
2  Huds.  &  Br.  548 ;  Doe  dem.  Boys  v. 
Carter^  1  Younge  &  Jerv.  492. 

(/)   Goodright  dem.  Smallwood   v. 


Strother,  2  W.  Bla.  706. 

(g)  Doe  defn.  Rogers  ».  Bath,  2  Nev- 
&  M.  440 ;  7  Adol.  &  Ell.  246,  note. 

(h)  Goodtitle  dem.  Pinsent  r.  Lam- 
miman,  2  Campb.  N.  P.  C.  274;  6  E*- 
pin.  N.  P.  C.  128,  S.  C. 

(i)  Doe  dem.  Marriott  v.  Edwardst  • 
Moo.  k  Rob.  318;  Doe  dem.  O'ConDell 
V.  Porch,  Adams,  227. 

(j)  Doe  dem.  Marriott  v.  Edwards, » 
Moo.   &    Rob.   318  ;     Goodright  d^- 
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lome  of  the  houses  were  in  the  parish  of  St.  Margaret,  and 
lie  parish  of  St.  John  :  Justice  James  Parke  held,  though  an 
that  the  premises  were  situate  in  the  parishes  of  St.  Marga- 
.  John  would  have  been  sufiScient,  yet  only  one  parish  being 
,  and  by  a  name  which  did  not  belong  to  any  parish,  the  va^ 
;  fatal ;  but  as  the  party  could  not  have  been  misled  by  the 
I,  he  allDwed(A)  the  error  to  be  corrected.  However,  lands 
bribed  as  situate  in  the  parish  of  West  Putworth  and  Brad- 
appeared  in  evidence(Q  that  part  of  the  premises  were  in  the 
West  Putworth,  and  another  part  in  the  adjoining  parish  of 
ly,  and  the  statement  was  held  sufficient :  a  parish  is  suffi- 
scribed  in  an  ejectment,  if  stated  according  to  the  name(in) 
it  is  generally  known,  and  in  pursuance  of  the  liberal  con- 
>f  ejectment  proceedings,  it  is  probable  that  the  misdescrip- 
i  parish  or  barony  would  be  deemed  immaterial,  and  rejected 
age,  or  that  an  amendment  would  be  permitted  unless  the 
was  calculated  to  mislead. 

;ription  of  premises  in  an  ejectment,  which  is  in  fact  correct, 
t  warranted  by  the  lease,  will  be  supported.  A  declaration 
Tectly  described  certain  premises  as  being  situated  in  the  par- 
)ntarf,  it  appeared  in  evidence  they  were  incorrectly (n)  re- 
by  the  lease  as  being  in  the  parish  of  Clonturk,  and  upon  a 
d  on  account  of  the  misdescription,  the  Court  observed  that 
lent  need  not  accurately  follow  the  statement  of  the  premises 
in  the  lease,  provided  the  locality  of  the  premises  were  truly 
the  declaration,  and  that  the  evidence  established  their  ac- 
ion  was  in  the  parish  of  Clontarf.  If  the  specification  of  the 
an  ejectment  be  sufficiently  extensive  to  comprise  the  whole 
lised  premises,  it  will  not  be  objectionable  for  covering  too 
antity  of  lands,  as  where  an  ejectment  was  brought  for  cer- 
ied  lands,  as  formerly  occupied  by  one  Malone,  and  the  lease 
7)  to  have  been  made  of  the  premises  formerly  occupied  by 
xcept  a  house  and  garden,  the  variance  was  deemed  imma- 


Pawson,    7    Mod.    457  ;    2  (m)  Doe  dem.  Boys  v.  Carter,  1  Y.  & 

,  S.  C. ;  Murphy  v,  Conolly,  Jerv.   492  ;     Kirtland    v.   Poonsett,    1 

Rep.  1 16.  Taunt.  570. 

!  Geo.  IV.  c.  53,  s.  58,  Irish.  (n)  Lessee  BaU  v.  Baker,  1  Law  Rec. 

title  dem.  Bremridge  v.  Wal-  188. 

it.  671 ;  Doe  tiem.  Toilet  v,  (p)  Lessee  Keiley  v,  Ahearne,  Batty, 

^ast,  9 ;  Doe  dem.  James  v,  18,  note ;  Lessee  Bradshaw  v.  Cranley, 

[.  &  Selw.  326 ;  Lessee  Tyr-  Batty,  324,  in  the  note. 
Ian,  Ale.  &  Nap.  135. 
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terial.  An  ejectment  for  nonpayment  of  rent  must  comprise  every 
parate  denomination  of  land(p)  specified  in  the  lease,  because  tl 
cannot  be  a  partial  eviction  for  nonpayment  of  rent,  and  if  a  misi 
occur,  by  omitting  one  of  the  parcels,  an  amendment  of  the  record 
not  be  permitted,  or,  if  allowed,  will  be  unavailing* 

(p)  Lessee  Allen  t;.  Smith,  1  Jones,  279* 
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appear     annexed    to  absconds. 

25.  Service  of  Ejectment  for  Nonpay- 
be  served,  ment  of  Rent. 

te  limiting  Number  of     26.  Where  Service  of  Ejectment  is  re- 
he  allowed  in  Costs.  sisted, 

IT  Service  is  to  be  ef'      27.  Service  where  Interpreter  is  em- 

plouecL 
ftdary  Service  held  suffi-      28.  Affidavit  of  Service. 

29.  jimendment  of  Ejectments  on  the 
\ant  resides  cut  of  the  Title, 

on.  30. of  Ejectments  for  Nonpay- 

be  effected  where  Tenant  ment  of  Hent. 

*iCE  is  always  annexed  to  the  declaration  in  ejectment, 

>arty  served  to  retain  an  attorney  to  appear  for  him  in 

ng  term  to  defend  his  title,  if  any  he  have,  to  the  pre* 

se  the  casual  ejector  will  suffer  judgement  to  pass  against 

t,  and  then  the  party  served  will  be  turned  out  of  po9- 

i  notice  should  be  subscribed  with  the  name  of  the  casual 

inhere  it  happened  to  be  signed  in  the  name  of  the  nomi- 

f,  the  Court  refused  to  set  aside  the  proceedings;  and 

notice  be  signed  by  the  lessor  of  the  plaintiff,  or  with 

ime,  or  if  the  declaration  be  served  in  vacation  and  the 

the  parties  served  to  appear  in  a  wrong(c)  term,  or  omit 

iny  term,  judgement  may,  notwithstanding  the  mistake, 

against  the  casual  ejector.     However,  a  notice  advising 

3  appear  and  defend(e)  in  due  time^  or  omitting  the 

tion,  that  the  tenant  would  be  turned  out  of  possession, 

insufficient,  for  the  notice  would  be  useless  if  it  omitted 

t  period  of  appearance  or  the  consequences  of  neglect, 

s  are  now  very  liberal  in  permitting  the  amendment  of 

eous  notices.     It  is  the  ordinary  practice  in  Ireland  to 

)d  dem.  Price  v.  That-  {d)  Doe    v.   Roe,   1    Cro.   &  Jenr. 

51.  330. 

dem.  Duke  of  Norfolk  v.  («)  Doe  denu  Isherwood  v.  Roe,    2 

Aid.  849.  NaT.  &  Mann.  476 ;  Doe  dem.  Forbes  o. 

Graves.  2  Chitty,    172;  Roe,  2  Dowl.  Pr.  C.  420. 

Lc  v.  Roe,  4  Tatmt.  738  ;  (J)  Doe  dem.   Darwent   v.   Roe,  8 

5  r.  Roe,  5  Dowl.  Pr.  C.  Dowl.  Pr.  C.  386. 

(jg)  Doe  dem,   Darwent   v.   Roe,  3 
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direct  the  notice  "  To  all  persons  concerned,"  and  not  to  any  tenant 
by  name,  and  to  require  them  to  appear  in  the  next  term  generally, 
whether  the  venue  be  laid  in  Dublin  or  not.  It  was  observed  by  Mr. 
Baron  Bayley,  that  the  strict  form  of  a  declaration  in  ejectmeDt(A) 
might  be  dispensed  with,  provided  sufficient  information  was  contained 
in  the  notice. 

In  ejectments  for  nonpayment  of  rent  it  is  required  by  the  Irish(t) 
Statute,  8  Geo.  1.  c.  2,  that  upon  service  of  the  summons  in  eject- 
ment, notice  in  writing  should  be  given  to  the  person  served  with  such 
summons,  that  the  ejectment  was  brought  on  account  of  the  nonpay- 
ment of  rent.  This  notice  is  always  printed  at  the  foot  of  the  notice 
to  appear,  and  is  in  the  following  form :  ^^  You  are  likewise  desired  to 
take  notice  that  the  above  ejectment  is  brought  on  account  of  the  non- 
payment of  rent,  pursuant  to  the  Statutes  in  that  case  made  and  pro- 
vided." 

19.  The  declaration,  or  summons  in  ejectment,  being  the  commence- 
ment of  the  suit,  is  regarded  as  process  for  the  purpose  of  giving  no- 
tice to  the  persons  interested  in  the  lands  to  defend  their  possession, 
and  should  be  served  upon  the  tenant  in  possession,  or,  if  the  posses- 
sion be  divided  between  several  tenants  or  under-tenants,  upon  the 
several  (j)  occupiers  separately,  and  upon  every  other  person  having 
or  claiming  any  estate  in  the  premises,  although(A)  not  in  possession; 
and  every  person  should  be  told  at  the  time  of  service,  that  the  instru- 
ment delivered  to  him  is  an  ejectment,  and  unless  he  employed  an 
attorney  to  take  defence  to  it  in  the  next  term,  he  would  be  turned  out 
of  possession. 

In  Ireland  the  affidavit  of  service  always(/)  concludes  by  stating 
^*  that  the  deponent  knows  the  lands,  and  that  he  does  not  know  of 
any  person  who  has  or  claims,  or  pretends  to  have  or  claim  any  right, 
title,  or  interest  in  or  to  the  same,  or  any  part  thereof,  except  the 
persons  served  therewith,  the  plaintiff  and  his  lessors,  and  those  under 
whom  they  derive."  By  the  English  Statute(?w),  1 1  Geo.  II.  c.  19, 
s.  12,  it  is  enactedy  that  every  tenant  to  whom  a  declaration  in  eject- 
ment shall  be  delivered,  shall  give  notice  thereof  to  his  landlord,  under 

Dowl.  Pr.   C.  336 ;    Doe  dem.  Bass  v.  2  New  Rep.  330. 

Roe,  7  T.  R.  469.  (A)  Savage    v.  Dent,  2  Stra.  10^' 

(h)  Doe    dem,   Bloxbam   r.    Roe,    6  Boardman  v,  Greer,  2  Fox  &  Sm.  ^5; 

Dowl.  Pr.  C.  389;    Doe  dem,  Evans  v.  2  How.  Law  Exch.  37  and  89. 
Roe,  5  Dowl.  Pr.  C.  508.  (0  See  the    note  to    Boardman    ^' 

(0  8  Geo.  I.  c.  2,  88.  1  and  7,  Irish.  Greer,  2  Fox  &  Sm.  55.  .  . 

(j)  Doe  dem.  Ld.  Darlington  v.  Cock,  (m)  11  Geo.  II.  c.  19,  s.  12,  Eng^***^' 

4  B.  &  Cress.  259 ;  but  see  Roe  v,  Wiggs, 


PROCEDURE  IN  EJECTMENT.  1025 

woalty  of  forfeiting  the  value  of  three  years  improved,  or  raek-rent(n) 
^the  demised  premises,  to  be  recovered  by  action  of  debt.  There  is 
10  amilar  enactment  in  any  Irish  Statute,  and  it  is  not  improbable 
bat  the  form  of  affidavit  adopted  in  Ireland  was  introduced  for  the 
urpose  of  giving  notoriety  to  the  service  of  ejectments,  which  would 
revent  any  collusive  or  fraudulent  concealment  of  the  proceeding 
om  persons  interested  in  defending  the  possession.  If  any  person  in 
Msession  or  in  receipt  of  the  rents(o)  and  profits  of  any  part  of  the 
"emises  for  an  unexpired  term,  at  the  time  of  serving  the  ejectment, 
3  tamed  out  of  possession  under  a  writ  of  habere^  without  having 
sen  served,  he(p)  will  be  reinstated  by  writ  of  restitution  on  an  ap- 
lication  for  that  purpose ;  but  a  tenant  by  sufferance,  or  a  mere  servant 
r  occupier  without  title,  if  evicted,  will  not  be  restored. 

20.  The  form  of  the  affidavit  of  service  in  Ireland  afforded  a  pre* 
BXt,  in  many  cases,  for  serving  a  great  number  of  copies  of  eject- 
oients  on  unnecessary  persons,  who  were  supposed,  by  an  ignorant 
process-server,  to  have  some  interest  or  claim  in  the  premises,  and,  in 
>rder  to  guard  against  such  expenses,  by  the  Irish  Statute(9)  4  Geo.  IV. 
:•  89,  it  is  enacted,  that  it  shall  not  be  lawful  for  any  attorney  or  soli- 
citor in  Ireland  to  recover  against  his  client,  or  for  any  party  to  recover 
igainst  the  other  party,  in  any  suit  depending  between  them  in  any 
Boort  of  law  or  equity,  or  in  the  revenue  side  of  the  Court  of  Exche- 
loer,  any  sum  of  money,  fee,  reward,  or  emolument  for  making  or  serv- 
ing any  copy  of  any  declaration  and  summons  in  ejectment^  or  any 
1^^,  writ,  process,  or  proceeding,  filed  in,  or  made  by,  or  issued  out 
of  any  of  the  said  courts,  over  and  above  two  hundred  copies,  save  and 
except  such  sum  as  shall  be  actually  and  necessarily  paid  and  expended 
brand  in,  and  about  the  printing  and  serving  such  additional  copies. 

The  abuse  which  this  Statute  was  intended  to  correct,  consisted 
diiefly  in  the  service  of  ejectments  founded  upon  writs  of  elegit^  and 
^  service  of  summonses  upon  writs  of  scire  facias  against  heir  and 
terre-tenants,  and  upon  orders  in  custodiam  cases,  but  the  Statute  ex- 
t^  to  all  ejectments,  and  limits  the  number  of  copies,  for  the  service 
of  which  an  attorney  is  allowed  to  charge,  either  his  client,  or  the  ad- 
^^rse  party. 

21.  Any  tenant  of  the  premises  sought  to  be  recovered  may  be 

,C«)   Crocker    v.  Fothergill,  2  B.  &  (p)  Lessee  Wynne  v.  Swift,  2  Irish 

y»-6;62.  Law  Rep.  159. 

(0    Lessee  Green  v.  Eljector,  2  Law  (9)  4  Geo.  IV.  c.  89,  s.  1,  Irish. 

^133. 
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served  personally  with  the  declaration  in  ejectment,  either  upon  the 
lands,  or  at  any  other  place,  but  as  it  frequently  happened,  that  tiie 
immediate  tenant,  as  well  as  many  persons  holding  derivative  interests^ 
did  not  reside  on  the  premises,  and  great  difficulties  were  experienced 
in  such  cases,  it  was  enacted,  by  the  Irish  Statute(r)  1  Geo.  IV.  0.41, 
that  whenever  it  shall  happen,  that  the  tenant  of  any  lands  or  tene- 
ments in  Ireland  shall  not  be  resident  in  such  lands  or  tenements,  the 
delivery  of  any  notice  or  process  to  such  tenant  in  person,  or  at  the 
dwelling-house  of  such  tenant  to  his  wife,  or  to  any  child  or  servant  of 
such  tenant,  being  of  the  age  of  sixteen  years  or  upwards,  shall,  in  all 
cases,  be  deemed  good  and  sufficient  service  of  any  such  notice  or  pro- 
cess, although  such  tenant  shall  not  be  resident,  or  his  dwelling-hoofle 
shall  not  be  situate  on  the  lands  or  tenements  demised  to  such  tenant,  or 
to  which  such  notice  or  process  shall  relate.  Although  the  first  section 
of  this  Statute  is  confined  to  proceedings  by  civil  bill,  the  second  8e^ 
tion  has  always  been  considered  to  extend  to  service  of  ejectments  ont 
of  the  superior  courts. 

By  the  provisions  of  this  Act,  the  delivery  of  the  declaration  or 
summons  in  ejectment  personally  to  the  wife  of  the  tenant  at  his  dwel- 
ling-house, is  made  sufficient  service  on  her  husband,  and,  in  like  man- 
ner, delivery  of  the  declaration  or  summons(«)  to  any  child  or  servant 
of  the  tenant  of  the  age  of  sixteen  yearsy  at  his  dwelling-house,  wheie- 
ever  it  may  be  situated,  is  rendered  good  service  on  the  tenant.  The 
affidavit  of  service  usually  states  that  the  intent  and  meaning  of  the 
declaration,  summons  and  notice  was  explained  to  such  wife,  child)  or 
servant,  as  the  case  may  be,  and  that  they  were  desired  to  give  the 
copies  served  upon  them  to  the  husband,  £either,  or  master:  if  it  is 
stated  by  affidavit  that  the  notice  annexed  to  the  declaration  was  read 
over(^)  to  the  tenant  or  his  wife,  or  that  the  tenant  read  it(t£)  and  said 
he  understood  its  meaning,  the  service  will  be  deemed  valid  without 
any  explanation,  or  if  the  process-server  be  prevented(t;)  from  explain- 
ing the  contents :  however,  the  omission  to  state  in  the  affidavit  of  ser- 
vice, any  explanation  of  the  summons  or  notice  having  been  given,  is 
not  considered  material,  because  the  Statute(tr)  declares  the  mere  ser- 

(r)  1  Geo.  IV.  c.  41,  s.  2,  Irish.  Pr.  C.  518.  . 

(0  Smith  &  B.  468,  App.  (o)  Doe  dem,  George  ».  Roe,  3  Do^*- 

(0  Doe  V.  Roe,  2  Dowl.  Pr.  C.  199 ;  Pr.  C.  541 ;  Doe  dem,  Neale  ».  Ejector, 

and  see  Doe  dem.   Downes   r.  Roe,  4  2  Wilson,  263. 
Dowl.  Pr.  C.  565.  <w)  1  Geo.  IV.  c.  41,  s.  2,  Irish. 

(tt)  Doe  dem,  Jones  v.  Roe,  I  Dowl. 
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n  all  cases,  be  deemed  good  and  sufficient,  and  the  notice 
declarations  in  ejectment  for  nonpayment  of  rent,  pursuant 
ite(^),  supersedes  the  necessity  of  any  verbal(y)  explana- 

the  Statu te(j3),  1  Geo.  IV.  c.  41,  a  copy  of  the  declaration 
t  personally  delivered(a)  upon  the  premises  to  the  tenant's 
servant,  or  lodger,  aged  upwards  of  sixteen  years,  and  living 
iras  deemed  good  service,  provided  its  meaning  were  ex- 
le  time  of  effecting  the  service  :  the  Statute  was  passed  for 

of  removing  doubts  as  to  the  validity  of  the  service  of 
where  the  tenant  did  not  reside  on  the  lands,  and  is  consi- 
leclaratory  and  not  as  introducing  any  new  rule,  and,  there- 
^er  service  would  have  been  deemed  effectual  prior  to  this 
is  still  recognized  as  valid,  so  that  the  decisions  in  England 
iffidavits  of  service  are  received  in  Ireland  as  authorities, 
etre  not  inconsistent  with  the  provisions  of  the  Irish  Statute 
get. 

yr  service  effected  on  the  tenant  personally,  or  on  his  wife, 
rvant,  pursuant  to  the  Statute,  are  termed  regular  services, 
my  peculiarity  occurs  in  the  mode  of  service,  or  the  provi- 

Statute  cannot  be  strictly  complied  with,  if  the  Court,  on 
11  be  satisfied  from  the  affidavit  of  service,  that  the  eject- 
ed) to  the  tenant's  hands  before  the  commencement  of  the 
it  the  claimant  has  done  every  thing  in  his  power  to  accom- 
ject,  such  service  will  be  established(c)  and  declared  valid, 
yr  of  a  copy  of  the  ejectment  to  the  tenant's  wife(cr)  on  the 
r  at  her  husband's  dwelling-house(e)  wherever  situated, 
;tual,  but  service  on  the  wife  elsewhere{f)  cannot  be  sup- 
;ss  the  affidavit  state  she  was  living  with  her  husband  at 
)r  will  an  affidavit,  stating  service  of  a  woman  on  the  pre- 
represented  herself  to  be  the  tenant's  wife,  be  sufficient, 
>rocess-server  depose(5/)  that  he  believes  the  representation 

I.  c.  2,  ss.  1,  7,  Irish.  Rep.  499,  in  the  note. 

Alcock  V.  Doylei  Smith  &  (e)    Doe  dem,  Wingfield   r.   Roe,  I 

iPp.  Dowl.  Pr.  C.  693 ;  Doe  dem,  Baddam 

I  v.  c.  41,  8.  2,  Irish.  v.  Roe,  2  Bos.  &  Pull.  55 ;  Doe  dem. 

.  Law  Exch.  38  ;   2  Fer.      Morland  o.  Bayliss,  6  T.  R.  765. 

(/)  Doe  dem.  Brings  ».  Roe,  2  Cro. 

Jerv.  202;  1  Dowl  P.  C.  812;  Doe 
dem»  Williams  v.  Roe,  2  Dowl.  Pr.  C. 
'em,  Ld.  Derby  v.  Ejector,  89 ;  Jenny  dem,  Preston  v,  Cutts,  1  N. 
les,  505;  1  Irish  Law  Rep.      R.  308. 

(g)  Doe  dem,  Simmons  v.  Roe,  1  Chit- 
tie  V.  Badtitle,  1  Chitty's      ty*8  Rep.  228 ;  Doe  dem.  Walker  v.  Roe, 


59. 

im.  Agar  v.  Roe,  6  Dowl.      & 
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to  be  true,  nor  will  an  affidavit  of  service  on  Mrs.  Sinith(A),  stating 
ber  to  be  either  the  wife  or  the  mother  of  the  tenant  in  possession,  be 
received.     Where  several  persons  hold  the  same  premises  jointly  or  in 
partnership,  service(2)  of  any  partner  or  joint-tenant  upon  the  premues 
personally,  will  be  good  service  upon  his  companions,  provided  their 
joint  interest  appear  by  affidavit,  but  secondary  service  efiected  upon 
one  of  them  by  delivery  of  the  declaration  to  his  ¥rife,  child,  or  ser- 
vant(A),  will  not  bind  the  other  co-tenants.     Where  two  sisters(Q  re- 
side together  in   the  same  house,  personal  service  of  an  ejectment  oo 
one  of  them,  and  giving  her  a  copy  for  her  sister,  will  be  sufficient,  and 
personal  service  on  the  premises,  upon  the  daughter  of  abed-ridden  to- 
nant(m),  who  stated  she  had  given  the  copy  to  her  mother,  is  valid. 

Service  of  a  master  is  not  good  service  upon  his  servant(n),  thoagh 
residing  in  the  house,  unless  the  nuister  place  himself  in  thepositionof 
an  agent ;  nor  will  service  of  a  tenant's  clerk  off  the  premises  be 
deemed  sufficient(o)  ;  but  service  of  a  lodger,  by  leaving  a  copy  of  the 
ejectment  with  the  keeper(/>)  of  the  house,  has  been  deemed  sufficient 
to  warrant  a  conditional  order. 

If  a  house  be  used  only  for  public  purposes,  such  as  an  aims- 
house(9),  or  chapel(r),  service  may  be  effected  on  the  chapel-wardens, 
or  upon  the  persons  intrusted  with  the  keys  of  the  building.  Upon  an 
ejectment  for  premises  in  possession  of  the  Manchester  Railway  Com- 
pany (^),  service  on  their  book-keeper,  on  part  ofthe  premises  which  he 
occupied,  and  where  he  slept,  was  deemed  valid ;  and  in  like  manner, 
service  on  the  secretary(^)  of  the  East  India  Company,  in  respect  of 
premises  sought  to  be  recovered  from  the  Company,  was  held  suffi- 
cient, where  it  appeared  that  the  secretary  was  the  proper  person  to 
receive  process  on  behalf  of  the  company.  Where  a  prisoner  confined 
in  the  Marshalsea  is  to  be  served,  the  deputy  marshal,  on  application 


4  Moo.  &  P.  11;  Doe  dem.  Bremner  v. 
Roe,  8  Dowl.  Pr.  Ca.  134  ;  Doe  dem. 
Grange  v.  Roe,  1  Dowl.  Pra.  Ca,  274, 
N.S. 

(h)  Doe  dem.  Smith  v.  Roe,  I  Dowl. 
Pr.  Ca.  614 ;  Doe  dem,  Mitchell  v.  Roe, 
1  H.  &  WoU.  646. 

(•)  Doe  dem,  Gaskell  v.  Roe,  3  Tyrw. 
84;  Doe  dem.  Williamson  v.  Roe,  10 
Moo.  493 ;  Doe  dem.  Overton  v.  Roe,  9 
Dowl.  Pr.  Ca.  1039;  Doe  dem,  Brom- 
ley V.  Roe,  1  Chitty's  Rep.  141. 

(k)  Doe  V.  Godlin,  Woodf.  762. 

(/)  Doe  dem.  Grimes  v.  Roe,  4  Dowl. 
Pr.  Ca.  86 ;  Anon.  2  Law  Rec.  238. 
.   (m)  Doe  dem.  Frost  v.  Roe,  8  Dowl. 


Pr.  Ca.301. 

(fi)  Lessee  Maquay  v.  Ejector,  4  Uw 
Rec.  158,  2nd  Ser. 

(o)  Lessee  O'Neale  v.  Ejector,  2  Uw 
Rec.  122,  2nd  Ser. 

(/))  Doe  dem.  Threader  r.  Roe,  1 
Dowl.  Pr.  Ca.  261,  N.  S. 

(q)  Tupper  dem,  Mercer  v.  Do^ 
Barnes,  181. 

(r)  Doe  dem.  Scott  v.  Roe,  6  Scott, 
732 ;  Doe  dem.  Smythe  v.  Roe,  1  Do^^* 
Pr.  Ca.  509. 

(s)  Doe  V.  Roe,  1  Dowl.  Pr.  C*.  28; 
Doe  dem.  Martyns  o.  Roe,  6  Scott,  610. 

(0  Doe  dem.  Coopers*  Compsuy  ^' 
Roe,  8  Dowl.  Pr.  134. 
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M>8e(ii),  will  accompany  the  process-server  to  enable  him  to 
»ject. 

small  houses  were  demised  to  one  person,  who  usually  un- 
to weekly  tenants :  one  of  the  houses  being  unoccupied(t;), 

I  that  service  of  an  ejectment  for  nonpayment  of  rent  on 
ind  the  occupiers  of  five  of  the  houses,  should  be  deemed 

was  observed  by  Patteson,  J.,  that  if  the  lessee  allow  the 
remain  unoccupied,  he  may  himself  be  treated  as  tenant  in 

of  an  ejectment  on  the  administratrix  of  the  last  tenant  in 
is  insufficient,  unless  she  is  herself  tenant  in  possession, 
presumption(2£;)  of  law  is,  that  real  property  belongs  to  the 
;  be  shewn  that  the  last  tenant  had  only  a  chattel  interest 
ises,  and  if,  in  fact,  the  interest  were  only  chattel,  the  affi- 
describe  the  administratrix  (not  in  her  representative  cha- 
as  tenant  in  possession,  though  she  was  not  in  the  actual 
of  the  premises.  On  the  decease  of  an  immediate  tenant 
;he  expiration  of  a  lease  for  years,  or  of  a  notice  to  quit,  if 
radministration(a;)  have  been  granted,  and  the  servant  of  the 
continue  in  possession,  the  landlord  should  try  to  obtain 
and  if  resisted  by  the  servant,  he  may  then  be  treated  as 
and  service  of  the  ejectment  on  him  will  be  deemed  suf- 

mant  be  a  lunatic,  the  declaration  should  be  served  on  the 
of  his  person,  and  of  his  estate,  and  if  no  committee(y)  has 
ited,  upon  the  person  having  the  care  of  the  lunatic  and 
ment  of  his  property,  and  the  Court,  on  motion  for  that 

II  order  that  such  service  shall  be  valid,  upon  serving  such 
3  person  having  the  lunatic  under  his  care. 

.n  immediate  lessee  reside  out  of  the  jurisdiction  and  cannot 
vith  an  ejectment,  and  the  lands  are  in  the  occupation  of 
ts,  it  is  unnecessary  to  obtain  any  order  declaring  that  the 
he  occupiers(2:)  shall  be  deemed  good  against  the  absent  les- 

t  dem,  Cbatterton  v.  Ejec-  ty*s  Rep.  179;  Doe  dem.  James  v.  Staun- 

c  S.  387  ;  Lessee  Beale  v.  ton,  1  Chita's  Rep.  1 18 ;  Gulliver  dem. 

kw  Rec.  55,  2nd  Ser.  Clarke  v.  Swift,    2  Ld.  Kenyon,  511; 

m.  Hayne  v.  Roe,  Willm.  Doe  dem.  Cuff  v.  Stradling,  2  Stark.  N. 

72 ;  Doe  dem.   Hindle  v.  P.  C.  187. 

&  W.  279,  6  Dowl.  Pr.  (y)  Doe  pem.  Lord  Aylesbury  t?.  Roe, 

2  Chitty's  Rep.  183;  Doe   dem.  Wright 

9m,  Rigby  v.  Roe,  4  Dowl.  v.  Roe,  Barnes,  190. 

»y  Coleridge,  J.  (z)  Boardman  v,  Greer,  2  Fox  &  Sm. 

fin.  Atkyns  v.  Roe,  2  Chit-  54. 


1030 


RECOVERY  OF  POSSESSION. 


see,  as  an  affidavit  stating  that  every  person  known  to  have  title  wsu 
served,  except  such]tenant  residing  out  of  the  jurisdiction,  willbe  unob- 
jectionable :  but  in  an  ejectment  brought  to  defeat  a  subsisting  lease  for 
nonpayment  of  rent,  if  a  party  having  title  cannot  be  served  personally, 
it  becomes  necessary  to  adopt  some  other  mode  of  service,  which  the 
Court  may  consider  sufficient.     When  the  immediate  tenant  resides 
abroad,  and  carries(a)  on  his  business  by  an  agent  living  on  the  con- 
cern, or  if  the  demised  premises  are  left  under(6)  the  care,  or  subject  to 
the  control  of  another,  or  if  the  absent  tenant  receive  rents  out  of  die 
property  by  means(c)  of  a  land-agent,  delivery  of  a  copy  of  the  eject- 
ment to  such  agent,  or  manager,  and  posting  another  copy,  will  be 
deemed  sufficient,  but  the  agency  must  be  distinctly  sworn  to.    So 
where  the  tenant  has  gone  to  Amenca,(d)  without  any  intention  of  re^ 
turning,  or  has  been(e)  transported,  posting  a  copy  of  the  ejectment 
and  serving  the  occupier  entitles  the  claimant  to  a  conditional  order. 

It  has  generally  been  considered  that  personal(/)  service  of  an 
ejectment  upon  a  party  resident  out  of  the  jurisdiction,  entitles  the  les- 
sor of  the  plaintiff  to  enter  judgement  against  the  casual  ejector,  hot 
doubts  have  lately  been  suggested,  whether  such  service  on  persons 
living  abroad,  especially  of  ejectments  for  nonpayment  of  rent,  can  be 
deemed  valid :  in  cases  of  this  kind,  the  affidavits  of  service  do  not  dis- 
close where  the  service  was  effected,  and  this  mode  of  proceeding  has 
been  uniformly  pursued,  though  the  subject  has  been  seldom  brought 
under  consideration  of  the  courts;  the  practice,  however,  has  been  ap- 
proved of  by  the  Queen's  Bench,  but  has  not  received(^)  the  sanction 
of  the  Common  Pleas.  Where  the  occupier  refuses  to  disclose  his 
name,  but  says  he  is  tenant,  and  his  name(A)  cannot  be  discovered  after 
diligent  inquiry,  an  affidavit  of  service  on  such  person,  stating  the 
facts,  will  be  admitted. 

24.  If  a  tenant  abscond  or  keep  out  of  the  way,  to  avoid  being 


(a)  Doe  V.  Roe,  4  B.  &  Aid.  653 ; 
Anon.  3  Law  Rec.  253,  Ist  Ser. ;  Doe 
dem.  Treat  r.  Rowe,  4  Dowl.  Pr.  Ca. 
278 ;  Doe  dem.  Potter  v.  Roe,  1  Hodges, 
316 ;  Doe  dem.  Nottige  v.  Roe,  4  Mann. 
&  Gr.  28. 

(6)  Doe  dem,  Robinson  v.  Roe,  3 
Dowl.  Pr.  Ca.  1 1 ;  Loveland  dem,  Col- 
elough  V,  Thrustout,  1  Huds.  &  Br.  44  ; 
Doe  dem.  Bourne  p.  Ejector,  3  Irish 
Law  Rep.  363 ;  Doe  dem,  Dickens  v. 
Roe,  7  Dowl.  Pr.  Ca.  121. 

(c)  Lessee  Beere  v.  £jector,  Glasc. 
Rep^  133;  Jack  dem,  Homidge  v, 
Thrustout,  Smythe,  263 ;  Lessee  Dopping 


V,  Ejector,  6  Law  Rec.  390. 

{d)  Doe  dem,  Osbaldiston  r.  Roe,  1 
Dowl.  Pr.  Ca.  456 ;  Doe  dem,  Tibel  r. 
Roe,  7  Jurist.  725. 

(je)  Anon.  3  Law  Rec.  30,  Ist  Ser. 

if)  Anon.  1  Law  Rec.  320,  Ist  Ser.; 
Jack  dem,  Gilston  v,  Howard,  2  Fox  & 
Sra.  127;  Doe  dem,  Daniel  v.  Wood- 
roffe,  7  Dowl.  Pra.  Ca.  494. 

(g)  Lessee  Ld.  Bessboroogh  v.  Ejec- 
tor, 3  Irish  Law  Rec.  159,  1st  Ser.; 
Doe  dem,  Stewart  v.  Ejector,  3  Iri«l» 
Law  Rep.  20. 

(A)  Doe  dem,  Fitzwjgram  v.  Roc,  ^ 
Dowl.  Pr.  Ca.  672,  N.  S. 
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cannot  be  discovered,  a  copy  of  the  ejectment  should  be  de- 
any  person  residing  on,  or  occupying  the  premises,  and  if 
ig  be  unoccupied,  a  copy  of  the  ejectment (i)  should  be  posted 
ter  door  of  the  house,  or  upon  some  conspicuous  part  of  the 
and  the  affidavit  should  state  the  measures  pursued  for  the  pur- 
'ecting  regular  service,  so  as  to  satisfy  the  Court  that  due  dili- 
I  been  used,  and  that  the  tenant  secretes  himself  and  cannot  be 
I,  or  that  he  has  absconded  and  keeps  out  of  the  way  to  avoid 
r  from  some  other  motive,  and  that  he  has  no  agent  or  person 
e  or  management(j)  of  his  property,  on  whom  process  could 
,  and  that  the  premises  are  unoccupied  and  deserted,  and  that 
the  summons  in  ejectment  was  duly  posted,  when  the  Court, 
Tcise  of  their  discretion,  will  grant  a  conditional  order  for 
t  and  direct  how  it  shall  be  served.  A  tenant  having  ab- 
his  niece,  who  was(A)  the  sole  manager  of  his  house  and 
it,  had  been  personally  served,  and  a  copy  of  the  declaration 
en  posted,  on  an  affidavit  of  the  facts,  a  conditional  order  for 
t  was  granted. 

i  demised  premises  consisted  of  a  barn,  in  which  the  tenant 
lly  slept,  there  being  no  dwelling-house  on  the  land,  an  affi- 
ing  that  the  tenant  was  not  to  be  found  at  his  last  place  of 
it  the  premises(Q  were  unoccupied,  and  that  a  copy  of  the 
n  was  posted  on  the  barn-door,  was  held  sufficient  to  entitle 
>rd  to  a  conditional  order.  A  tenant  in  possession  keeping 
B  way,  no  access  to  her  could  be  obtained(m)  except  by  re- 
her  attorney,  who  directed  that  the  ejectment  should  be  sent 
>  his  client  at  her  last  place  of  abode,  which  was  done,  and 
the  ejectment  were  delivered  to  a  person  who  was  supposed 
>een  left  by  her  in  possession,  and  also  to  the  attorney,  the 
mted  a  conditional  order. 

1  cases  of  ejectment  fornonpaymentof  rent,the  Irish  Statute, 
jreo.  III.c.  27 (n),  after  reciting,  that  tenants  before  the  expi- 


dem.  Lovell  v.  Roe,  1  Chit-  2  Burr.  1116. 

)5,  and  note ;  Doe  dem.  Tar-  (0  Fenn  dem.  Buckle  v.  Roe,  1  New 

I  Chitty's  Rep.  506 ;   Doe  Rep.  293. 

».  Roe,  2  Chitty.  177;  Doe  (m)  Anon.  2  Chitty's  Rep.  179;  Anon. 

V.  Roe,  6  Bing.  N.  C.  207 ;  2  Chitty,  187  ;  2  D.  &  Ry.  5. 

ireen  v.  Ejector,  2  Fox  &  S.  («)  15  &  16  Geo.  III.  c.  27,  s.  4, 

m.  Morpeth  v.  Roe,  3  Dowl.  Irish ;    4  Geo.  II.  c.  28,  s.  2,  English, 

7.  which  extends  to  all  cases  of  ejectment 

dem,   DoTaston   v.  Roe,  4  for  non-payment  of  rent,  where  the  de- 

^r.  765.  claration  "  cannot  be  legally  served,  or 

^htly  dem,  Collins  v.  Dunch,  no  tenant  is  in  actual  possession.*' 

I.  X 
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ration  of  their  leases,  being  in  arrear  to  theb  landlords  or  lesson,  frc 
quently  abscond,  and  leave  the  demised  premises  tcaste  and  untenanted 
so  that  no  declaration,  summons,  or  notice  in  ejectment,  can  be  senrei 
for  the  recovery  of  the  demised  premises,  till  an  application  is  made 
and  an  order  obtained  from  one  of  the  courts  of  common  law,  for  sub- 
stituting some  other  mode  of  service  thereof,  whereby  great  delay  is 
often  occasioned  to  such  landlords  or  lessors,  and  the  arrear  of  rent  doe 
to  them  becomes  consequently  greatly  increased,  before  they  can  evict 
such  leases,  enacts,  that  in  all  cases  where  the  tenant  or  tenants  of  any 
demised  premises  shall  abscond  and  cannot  bejbundy  upon  aflixing  a 
copy  of  the  declaration,  summons,  and  notice  in  ejectment  for  nonpay- 
ment of  rent,  upon  some  conspicuous  part  of  the  principal  house  in  and 
upon  the  demised  premises,  and  if  there  be  no  house  thereon,  upon 
some  other  public  and  conspicuous  place  upon  the  demised  premises: 
and  in  cases  of  ejectment  for  nonpayment  of  rent  reserved  upon  leases 
of  tithes,  or  other  ecclesiastical  dues,  upon  the  church-door  of  the 
parish,  or  union  of  parishes,  wherein  such  tithes,  or  eccle»astical  does 
are  payable :  and  if  there  be  no  church  in  such  parish  or  union  of 
parishes,  upon  some  other  public  and  conspicuous  part  of  such  parisli 
or  union  of  parishes :  the  same  shall  be  a  sufiBcient  service  of  soch 
summons  and  notice  in  ejectment,  without  any  rule  or  order  of  any 
court  for  that  purpose  previously  had  or  obtained  :  provided  that  before 
such  service  of  the  summons  and  notice  shall  be  allowed  by  the  Court, 
in  which  such  ejectment  shall  be  brought,  as  sufficient  service,  it  shall 
be  made  appear  to  such  Court  by  affidavit,  that  the  tenant  or  tenants 
of  such  demised  premises,  or  tithes,  or  ecclesiastical  dues,  hath  or  have 
abscondedy  and  though  diligent  search  hath  been  made  for  him  or 
them,  he  or  they  cannot  be  found(o)  ;  and  provided  also(p),  that  such 
summons  or  notice  shall  have  been  so  affixed  one  month  before  any 
further  proceedings  shall  be  had  in  such  ejectment. 

If  an  ejectment  for  nonpayment  of  rent  be  regularly  served  upon 
certain  tenants  of  demised  premises,  and  be  posted  pursuant(9)  to  the 
preceding  Act,  against  an  absconding  tenant,  the  landlord  may  proceed 
against  the  persons  duly  served,  without  waiting  for  the  expiration  of 
the  month  allowed  by  the  Statute  for  the  benefit  of  the  absconding 
tenant.  The  provisions  of  the  Statute  must  be  strictly  observed(r)i 
upon  ejectments  for  nonpayment  of  rent  against  absconding  tenantSj 


o)  Section  5.  (r)  Lessee  Hajden  v.  Ejector,  Smrtb 

p)  15  &  16  Geo.  III.  c.  27,  s.  6,  Ir.  &   B.   60;    Lessee  Smyth   v.  Ejector, 

(a)  Long  dem,  Darcy  v,  Thrustout,  1  Batty,  456. 
Huds.  &  Br.  99. 


s 


PROCEDURE  IN  EJECTMENT. 


1033 


I  directions  be  pursued,  it  will  not  be  necessary  to  obtain  leave 
ourt  to  enter  up  judgement  against  the  casual  ejector  :  but  if 
nt  reside  abroad,  and  has  not  absconded,  the  case  does  not 
thin  the  Statute,  and  upon  a  sufficient  affidavit(«),  the  Court 
T  that  posting  a  copy  of  the  ejectment  on  a  conspicuous  part 
emises,  and  effecting  such  secondary  service  as  circumstances 
^asonable,  shall  be  deemed  good  service, 
heir  at  law  of  a  deceased  tenant  having  gone  to  America,  ser- 
D  ejectment  for  nonpayment  of  rent  was  substituted  on  the 
mother,  who  acted  as  his  agent(^)  in  managing  the  property, 
made  payments  to  the  landlord  on  account  of  the  rent,  but  the 
ill  not  substitute  such  service  upon  an  unknown(t/)  heir  of  a 
tenant.  Where  the  Court  are  required  to  substitute  service 
ctment  brought  for  nonpayment  of  rent  due  by  a  person  having 
)ired  lease,  who  has  absconded  or  gone  abroad,  the  affidavit 
;  only  state  service  on  the  occupiers,  and  posting  the  ejectment 
spicuous  part  of  the  premises,  but  must  shew(t;)  the  nature  of 
est  which  the  absent  tenant  has  in  the  lands,  and  that  after 
inquiries  from  persons  likely  to  be  acquainted  with  the  facts, 
*ed  that  the  absent  tenant  had  neither  property  nor  agent  in 
itry. 

lant  in  possession  having  mortgaged  his  interest  in  demised 
i,  and  refusing  to  give  any  information  respecting  the  mortga- 
vhere  he  was  to  be  found,  an  order(t£7)  was  made  for  substitu- 
srvice  of  an  ejectment  for  nonpayment  of  rent  on  the  mortg^ 
posting  a  copy  upon  a  conspicuous  part  of  the  premises,  and 
Qg  the  tenant  in  possession.  The  occupying  tenants,  and  the 
n  the  habit  of  receiving  the  rents  payable  by  them,  having 
ved  with  an  ejectment  for  nonpayment  of  rent,  it  was  ordered 
lervice  on  the  person  in  receipt  of  the  rents  should  be  deemed 
vice  of  the  person  having  the  legal  estate  in  the  demised  pre- 


isee  Ld.  Clifden  v.  Ejector, 
B.  61 ;  Doe  dem,  Crofton  v, 
2  Fox  &  Sm.  51 ;  Doe  dem. 
y.  Ejector,  3  Irish  Law  Rep. 
$6  Waller  v.  Ejector,  Crawf.  & 
.  Noteii,  155. 

reland  dem,  Colclough  v.  Ejec- 
ds.  &  Br.  44. 

:k  dem.  Lord  Blessington    v, 
t,  1  Hadfl.  &  Br.  42. 
Ige  d!fm.  Ld.  Darnley  v.  Thriut- 
ads.  &  Br.  408 ;  Lessee  Coates 


V.  Ejector,  4  Law  Rec.  179,  Ist  leriet; 
Lessee  Bateson  v.  Ejector,  4  Law  Reo. 
188;  Lessee  Boylau  v.  Ejector,  3  Law 
Rec.  132,  2nd  series;  Loreland  o. 
Steers,  2  Law  Rec.  123, 2nd  series ;  Les- 
V.  Ejector,  2  Jones,  306. 


see 


(to)  Lessee  Hemming  t.  Elector,  2  Law 
Rec.  69,  2nd  series. 

(x)  Lessee  Hime  v.  Ejector,  6  Law 
Rec.  209 ;  Lessee  Becher  v.  Ejector,  6 
Law  Rec.  210. 
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mises,  who  could  not  be  discovered.  Where  the  immediat 
resided  abroad,  service  of  an  ejectment  for  nonpayment  of  re 
wife's  servant,  at  her  dwelling-house(2^),  was  held  insufiBcient, 
not  appear  that  the  tenant  and  his  wife  had  not  been  separate 

26.  If  the  service  of  an  ejectment  be  resisted,  or  if  the 
server(2:),  either  by  threats  or  violence,  be  intimidated,  or  g 
prevented  from  effecting  the  service,  a  copy  of  the  declaratio 
be  left  at  any  house  on  the  premises,  or  put  through  a  windc 
posted  on  the  outer  door  of  a  dwelling-house  on  the  premises, 
ing  to  circumstances,  and  the  Court  will,  upon  an  affidavit  of  i 
order  that  such  service  shall  be  deemed  effectual,  or  will  s 
'some  other  mode  of  service.  Service  of  an  ejectment  effected 
ing  a  copy  of  the  ejectment  under  the  door (6)  of  the  dwellin 
when  the  tenant  was  in  the  house  and  refused  to  open  the 
listen  to  the  explanation,  attempted  to  be  given,  of  the  obje 
service,  was  deemed  sufficient :  and  where  a  process-server,  < 
informed  that  the  tenant,  who  was  keeping  out  of  the  way, 
home,  put  up  a  ladder  to  the  drawing-room  window,  and  beli 
the  tenant  to  be  in  the  room,  explained  the  nature  of  the  pn 
at  the  window,  and  posted  a  copy  on  the  outer  door :  a  co 
rule  for  judgement  was  granted,  which  was  directed  to  be  $ 
the  same  way  as  the  process. 

Where  violence  or  threats  are  not  resorted  to,  the  affidav: 
state  that  the  tenant  or  his  wife  were  in  the  house((f)  at  the  tii 
attempted  service,  or  should  shew  some  reasonable  ground  for 
such  a  belief;  and  although  the  outer  door  be  kept  shut,  a  mo 
service  by  posting  the  ejectment  be  deemed  sufficient  will 
granted,  if  a  single(e)  effort  only  be  made  to  serve  the  pj 
where  the  outer  door  is  closed  against  the  process-server  and 
attempts  are  unsuccessfully  made  to  effect  personal  service  of 


(y)  Lessee 


V.  Ejector,   1  Law 


Rec.  58,  2nd  series. 

(z)  Doe  dem.  Carey  v.  Ejector,  2 
Fox  &  Sm.  120 ;  Lessee  Ld.  Lorton  v. 
Ejector,  Stew.  Exch.  Pr.  155  ;  Halsal 
dem.  Ld.  Leigh  v,  Wedgwood,  Barnes, 
174;  Doe  dem.  Wills  ©.  Roe,  3  Dowl. 
Pra.  Ca.  582 ;  Lessee  St.  George  r. 
Ejector,  4  Irish  Law  Rep.  133. 

(a)  Doe  dem.  Dry  v.  Roe,  Barnes^ 
178  ;  Farmer  dem.  Miles  v.  Thrustout, 
Barnes,  180. 

(b)  Doe  dem.  Lowndes  v.  Roe,  7 
Mees.  &  W.  439;   Doe  dem.  Commis- 


sioners of  Education  r.  M*L* 
Fox  &  Sm.  60 ;  Doe  dem,  Ld. 
Roe,  3  Dowl.  Pr.  Ca.  552 ;  L 
livan  V,  Ejector,  I  Law  Rec. 
series;  Lessee  Guion  v.  Eject 
Rec.  321,  1st  series;  Doe  di 
thorpe  V.  Roe,  2  Dowl.  Pr.  G 

(c)  Doe  dem,  Colson  v,  Ro< 
Pr.  Ca.  765. 

(d)  Doe  dem.  Frost  v.  Roe 
Pr.  Ca.  314;  Lov eland  v.  K 
Law  Rec.  122,  2nd  series. 

{e)   Lessee  ■  v.  Ejecto 

Rec.  36,  2nd  series. 
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onpayment  of  rent,  and  reasonable  grounds  are  assigned  for 
the  tenant  was  in  the  house,  an  order(y*)  will  be  made,  that 
e  ejectment  on  the  hall-door,  and  serving  the  gate-keeper 
Y  shall  be  sufficient :  if  service  of  an  ejectment  be  prevented 

by  fraud(^)  or  contrivance  of  the  tenant,  a  conditional  order 
lent  will  be  granted.  Where  the  premises  were  used  as  a 
lOUse,  and  access  to  the  persons  in  occupation  was  rendered 

for  any  person  attempting  to  serve  process,  an  affidavit 
vice  on  the  individual  whom  the  process-server(A)  believed 
it  in  possession,  was  held  sufficient  to  warrant  a  conditional 
:h  was  directed  to  be  served  on  the  persons  at  the  door,  or  by 
jopy. 

the  tenant  be  unable  to  speak(t)  English,  the  process-server 
y  an  interpreter  to  explain  the  nature  and  object  of  the 
and  it  is  not  requisite  that  the  interpreter  should  be  sworn, 
he  affidavit  of  service,  provided  the  process-server  depose 
7  the  person  employed  interpreting,  as  he  believed,  the  ex- 
Service  of  an  ejectment  on  Sunday(y)  will  be  set  aside  for 
r,  being  considered  in  the  nature  of  process, 
e  affidavit  of  service  must  be  entitled  in  the  names(A)  of  the 
;ors  of  the  plaintiff  in  the  ejectment,  but  it  need  not(/)  take 
;h  of  the  demises  are  joint,  nor  which  of  them  are  several, 

the  peculiar(m)  character  or  description  of  a  lessor  of  the 
The  affidavit  must  be  positive,  without  the  introduction  of 
ing  expressions :  an  affidavit  stating  service  on  two  tenants 
)n(n)  as  administrators^  was  considered  insufficient :  the 
lame  of  the  tenant  should  be  specified,  or  an  excuse  for  the 
)  must  be  stated,  by  shewing  that  reasonable  diligence  had 
cessfully  used  for  its  discovery  :  an  affidavit  stating  the  deli- 
I  declaration  to  the  tenant's  wife  on  the  premises,  instead  of 


i  Martin  v.  Ejector,  1  Law  {k)  Doe  dem.  Cousins  t;.  Roe,  4  Mees. 

series.  &  W.  68 ;   7  Dowl.  Pr.   Ca.  63 ;   Doe 

em.  Frith  v.  Roe,  3  Dowl.  dern,  Watson  r.  Roe,  5  Dowl.  Pr.  Ca. 

;   Doe  dem.  Turnecroft  v.  389;  Doe  dem,  Walters  r.  Roe,  1  Wilm. 

&  Woll.  371.  W.  &  Dav.  75. 

rm,  George  v.  Roe,  3  Dowl.  (/)  Doe  dem»  Barles  t;.  Roe,  5  Dowl. 

Pr.  Ca.  447. 

m,  Probert  o.  Roe,  3  Dowl.  (m)  Doe  dem.  Jenks  v.  Roe,  2  Dowl. 

Pr.  Ca.  55. 

oomfield  v.  Ejector,  1  Law  (n)  Doe  v.  Roe,  2  Tyrw.  158 ;  2  Cro. 

8t  series ;    Goodtitle   dem,  &  Jerv.  45  ;  1  Dowl.  Pr.  Ca.  295,  S.  C. ; 

Notitle,  2  D.  &  Ry.  232 ;  Birkbeck  o.  Hughes,  Barnes,  173. 

.  764,  S.  C. ;  Doe  r.  Roe,  (o)  Doe  dem,  Warne  v.  Roe,  2  Dowl. 

f92.  Pr.  Ca.  517. 
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following  the  common  form(p)  by  stating  service  of  the  declaration  c 
the  tenant,  by  delivery  of  the  copy  to  his  wife,  was  held  sufficient : 
party  served  with  the  ejectment  cannot  take  advantage  of  any  defect  i 
the  affidavit  until  after  judgement(9)  marked,  because  the  lessor  < 
the  plaintiff  may  not  intend  to  avail  himself  of  the  affidavit  against  tB( 
person  applying.  Upon  a  motion  to  set  aside  the  rules  for  pleading,  ii 
an  ejectment  for  nonpayment  of  rent,  grounded  on  an  affidavit  stating 
that  the  demise(r)  in  the  copy  of  the  ejectment  served,  was  laid  on  the 
2nd  of  May,  1807,  and  that  the  demise  in  the  ejectment  filed  was  on 
the  2nd  of  May,  1827,  the  Court  ruled  that  the  affidavit  of  the  process- 
server  stating  the  service  of  a  true  copy,  could  not  be  controverted  b 
such  a  manner. 

A  compared  copy  of  the  affidavit  of  service  of  an  ejectment  for  non- 
payment of  rent,  purporting  to  have  been  sworn  before  one  John 
Conry.  as  a  commissioner  for  taking  affidavits(«),  having  been  produced 
in  evidence  on  the  trial  of  the  cause,  it  was  ruled  by  the  King's  Bench 
that  the  defendant  could  not  set  up  by  way  of  defence,  or  be  permitted 
to  prove,  that  there  was  no  commissioner  for  taking  affidavits  beaiiog 
the  name  subscribed  to  the  copy  of  the  affidavit  produced.  So  npon 
the  trial  of  an  ejectment  for  nonpayment  of  rent,  though  the  com- 
pared copy  of  the  affidavit  of  service  which  was  given  in  evidence  only 
shewed  that  the  original  affidavit  had  been  sworn(^)  before  a  Master 
extraordinary  for  taking  affidavits  in  the  Court  of  Chancery,  yet  the 
person  who  took  the  affidavit  having  proved  that  he  was  also  a  com- 
missioner of  the  Court  of  Exchequer,  authorized  to  take  aflBdavitS) 
upon  a  point  saved,  the  Exchequer  held  that  the  evidence  was  suf- 
ficient. 

29.  It  was  formerly  considered  that  a  declaration (t«)  in  ejectneot 
could  not  be  amended  before  defence  had  been  taken,  and  that  it 
could  only  be  amended,  after  defence,  in  matter  of  form.  The  supe- 
rior courts,  however,  at  present  exercise  great  latitude  of  discretion  in 
moulding  all  requisite  forms  in  the  procedure  so  as  to  promote  9R 
efiectual  trial  of  the  merits  between  the  parties.  An  amendment  will 
now  be  permitted  where  any  mistake  arises  from  confusion  of  nam^ 
or  of  dates,  or  where  an  error  occurs  from  inaccuracy  in  the  general 

(p)  Doe  dem.  Jenkins  r.  Roe,  5  Dowl.  86 ;  and  see  Thorougrhgood  i».  Gooli  2 

Pr.  Ca.  155.  Fox  &  Sm.  106;    Shepherd  c.  Fitih«o- 

(7)  Lessee  Gabbett  v.  Ejector,  Ale.  ry,  1  Huds.  &  Br.  105. 
&  Nap.  184.  (0  Lessee  Bradshaw  v,  Cranley.  Bat- 

(r)  Long    dem.    Ld.    Enniskillen   9.  ty,  325,  in  the  note. 
Thrustout,  I  Huds.  &  Br.  359.  (u)  Smith  &  Batty 's  Rep.  486>  »* 

(j)  Lessee  Fry  v.  King,  Smith  &  B.  Appendix. 
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on  of  the  premises,  by  the  use  of  the  word  ^^  tenement"  or 
>hibited  expression.  Amendments  are  permitted  to  be  made 
ents  on  the  title,  after  defence  taken,  by  changing(t;)  the  day 
mise  to  a  period  after  the  lessor's  title  had  accrued,  and  even 
»f  forfeiture,  where  the  demise  was(t^)  laid  by  mistake  prior 
ne  of  committing  the  alleged  forfeiture ;  or  by  inserting  the 
;ription(a;)  of  demised  premises,  when  omitted  in  the  decla- 
r  by  introducing  a  new  demise,  when  founded  on  the  same 
ler  in  the  name(^)  of  a  trustee  or  of  a  mortgagee,  or  of  a 
ippointed  by  the  Court  of  Chancery  ;  and  where  some  tenants 
1  with  a  copy  of  the  declaration  entitled  in  the  name(z)  of  a 
gned  lessee,  an  amendment  is  allowed  by  filing  the  second 
m  in  the  name  of  the  nominal  plaintiff  which  ought  to  have 
rted,  or  where  the  second  declaration  was  filed  of  the  tenth(a) 
f  the  eleventh  year  of  the  reign. 

the  ejectment  has  been  moved  on,  and  before  defence  taken, 
nts  have  been  allowed  by  altering  the  day  of  the  demise(&), 
ng  additional(c)  demises,  by  adding  the  name  of  the  attor- 
>y  making  the  de8cription(e)  of  the  premises  conformable  to 
t  and  by  correcting  a  mistake(y)  or  omission  in  the  notice 
to  the  declaration  :  but  the  day  of  the  demise  cannot  be 
f  substituting  a  day  subsequent  to  the  service  of  the  decla- 
cause  such  an  amendment  would  give  the  lessor  of  the  plain- 
it(^)  of  action  which  did  not  exist  when  his  suit  was  com- 
An  amendment  by  striking  out  the  word  ^*  tenements "  in 
iption(A)  of  the  premises,  or  by  enlarging(t)  the  term  of  the 


ee  Incorporated  Socie^  v. 
h  &  B.  463;  Doe  dem.  Uard- 
kington,  4  Burr.  2447. 

denu  Rumford  v.  Miller,    1 
;p.  536,  in  the  note. 
dem,  Rogers  v.  Bath,  2  Nev. 

;     Doe  dem.  O'Gonnell    v. 
uns,  227. 
dem.  Beaumont  v,  Armit^e, 

Rep.  302;  1  Do^.  &  Ry. 
;  Lessee  Ridge  r.  Ejector, 
;  Lessee  Lightbody  v,  Light- 
iw  Rec.  228;  Lessee  Camp- 
art,  5  Irish  Law  Rep.  482. 
36  Frankfort  t?.  Willett,  Cr. 

Notes,  78. 

ee  Ld.  Clifden  v.  Willett,  3 
252,  1st  series. 

se  Carroll  v.  Ejector,  i  Irish 
117. 

dem.    Bacon   r.   Bridges,  8 


Jurist,  363. 

(^0  Doe  dem,  Conroy  v.  Roe,  3  Law 
Rec.  315,  1st  series. 

(e)  Jack  dem.  O'Brien  v.  Ejector,  2 
Jebh  &  S.  397 ;  2  Irish  Law  Rep.  329, 
S.  C. 

(/)  Doe  dem.  Darwent  v.  Roe,  3 
Dowl.  Pr.  Ca.  336;  Doe  dem.  Bass  v. 
Roe,  7  T.  R.  469 ;  Doe  dem.  Folkes  v. 
Roe,  2  Dowl.  Pr.  Ca,  567. 

(g)  Doe  dem,  Foxlow  v,  Jeffiries, 
Adams,  227. 

(A)  Doe  dem.  Lawrie  v.  Djeball,  6 
B.  &  Cr.  70 ;  1  Moo.  &  P.  330;  Adams, 
26,  in  the  note. 

(i)  Vicars  v.  Haydon,  Lessee  Carrol, 
2  Cowp.  841 ;  Peaceable  dem.  Uncle  v. 
Watson,  4  Taunt  16 ;  Lessee  Ld.  Or- 
mond  V.  Blundell,  Glasc.  46;  Roe  dem. 
Lee  V.  Ellis,  2  W.  Bla.  940. 
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demise,  will  be  allowed  even  after  error  brought;  bat  the  term  wi^ 
not  be  enlarged  after(y)  great  lapse  of  time,  unless  it  be  clearly  sheir-- 
that  no  injustice  can  be  done  by  such  permission. 

A  declaration  in  ejectment  having  been  served,  accompanied,  1^- 
mistake,  with  the  usual  notice  annexed,  that  it  was  brought  for  Don. 
payment  of  rent,  the  Exchequer,  after  defence  taken,  refused  to  suffer 
an(A)  amendment  to  be  made  by  striking  out  this  notice,  because  an 
ejectment  for  nonpayment  of  rent  treats  the  defendant  as  tenant,  while 
in  an  ejectment  on  the  title  he  is  treated  as  a  trespasser,  and  the  alte- 
ration would  have  the  effect  of  changing  the  nature  and  end  of  the 
action :  but  where  a  party  who  was  served  with  an  ejectment  for  ooo- 
payment  of  rent  takes  defence  to  an  ejectment  on  the  title,  he  cannot, 
after  verdict,  object  to  the  nature(/)  of  the  process  served  on  him,  for 
if  a  proper  summons  in  ejectment  were  not  served,  he  should  hare 
applied  in  due  time  to  set  aside  the  proceedings  for  irregularity. 

30.  In  ejectments  for  nonpayment  of  rent  there  is  much  greater 
difficulty  in  allowing  amendments(i7i)  to  be  made,  because  the  service 
of  the  ejectment,  which  is  substituted  for  demand  and  re-«ntry  at  com- 
mon law,  must  be  proved  on  the  trial  by  producing  an  attested  copy 
of  the  affidavit  of  service,  from  which  it  would  appear  that  the  amend- 
ed ejectment  varied  from  the  ejectment  which  was  served.  This  ob- 
jection, however,  seems  rather  technical,  and  attributes  more  impor- 
tance to  the  doctrine  of  variance  than  it  has  lately  obtained.  Amend- 
ments have  been  allowed  by  the  Queen's  Bench  in  ejectments  for  non- 
payment of  rent,  by  altering(n)  the  dates  of  the  several  demises,  en- 
tries, and  ousters,  from  January,  1825,  to  July,  1826  :  and  where  one 
of  the  demises  in  the  record  varied  from  the  corresponding  demise  in 
the  declaration  served,  it  was  ruled((;)  that  such  variance  was  only  an 
irregularity  of  which  no  advantage  could  be  taken  on  the  trial:  so 
after  issue  joined  in  an  ejectment  for  nonpayment  of  rent,  where  it 
appeared  that  one  of  the  lessors  of  the  plaintiff  had  no  interest  in  the 
demised  premises,  and  was  a  necessary(/>)  witness  for  the  other  lessors 


(y)  Doe  dem,  Reynell  p.  Tucket t,  2 
B.  &  Aid.  773 ;  I  Chittv's  Rep.  535 ; 
Bradney  r.  Hasselden,  in  error,  1  B.  & 
Cr.  121 ;  2  D.  &  Ry.  227. 

{k)  Lessee  Blennei  hasset  v.  Leary, 
Hayes,  378;  Lessee  Ld.  Headley  r. 
Laue,  Glasc.  158,  S.  C. 

(/)  Lessee  Fanning  r.  Gleeson,  Hayes 
&  J.  432. 

(;«)  Anon.  4  Law  Rec.  201,  1st  ser. 

00   Leb^ee  Hendley  r.  Segrave,  Smith 


k  B.  487  ;  Lessee  Reade  v.  Greene,  Sni' 
&  B.  487;  Lessee  Barton  p.  Ejector, 
Cr.  &  Dix,  Abr.  Notes,  452 ;  and  see 
Lessee  Lewin  t?.  Jennings,  4  Irish  L»* 
Rep.  418,  in  the  Common  Pleas. 

(o)  Lessee  Harris  v.  Prendergast,  2 
Fox  &  Sm.  345 ;  and  see  the  note,  2 
Fox  &  S.  355. 

(/))  Lessee  Russel  v.  Tuthill,  2  Iri»» 
Law  Rep.  360. 
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if  on  the  trial,  leave  was  given  by  the  Queen's  Bench  to 
leclaration,  defence,  and  other  proceedings,  by  striking 
le  of  such  superfluous  lessor  of  the  plaintiff,  wherever  it 
security  being  given  to  the  defendants  for  any  costs  they 
rer  in  the  cause:  an  amendment  was  also  allowed  by 
{ier{q)y  for  the  purpose  of  making  the  description  of  the 
the  ejectment  conformable  to  the  description  contained  in 

daration  in  ejectment  for  nonpayment  of  rent  omit  one  of 
ations  of  land  comprised  in  the  lease,  an  amendment  will 
¥ed  for  the  purpose  of  inserting(r)  such  denomination,  as 
t  be  a  partial  eviction  of  the  lease,  and  the  ejectment 
served  for  recovery  of  parcel,  no  title  can  be  shewn  for 
the  whole  interest  under  the  lease,  but  it  is  not  essential 
ctment  shall  accurately  follow  the  description  of  the  pre- 
l;ed  in{s)  the  lease,  if  it  be  sufficiently  comprehensive  to 
whole  subject  of  the  demise.     After  defence  taken  to  an 
)rought  in  the  Exchequer  for  nonpayment  of  rent,   and, 
the  second  declaration,  the  lessor  of  the  plaintiff  obtained 
court  to  amend  by  striking  out  the  words  ^*  parish  of  St. 
[  by  altering  the  statement  of  the  local  description  of  the 
I  other  respects,  and  upon  a  point  saved  at  the  trial,  the 
stween   the  declaration   served  and  the  declaration (^)  as 
SIS  held  to  be  fatal,  and  a  nonsuit  was  ordered  to  be  entered ; 
also  declared  that  no  alteration  should  for  the  future  be 
the  second  declaration,  except  to  correct  mistakes,  so  as  to 
iformable  to  the  declaration  served. 

he  trial  of  an  ejectment  for  a  forfeiture,  an  amendment  was 
be  made  in  the  record  by  altering  the  name(tf)  of  the  parish 
le  premises  sought  to  be  recovered  were  alleged  to  be  situ- 
where  the  demise  was  laid  on  the  15th  of  January,  in  an 
brought  in  respect  of  a  right  of  re-entry  for  nonpayment 
appeared  that  the  right  did  not  accrue  until  the  16th  of 
tnd  the  judge  at  Nisi  Prius  amended  the  record  accord- 


i   Kelly   V,  Byme>  5   Law  name  of  Lessee  Russell  v,  Thynne,  6 

series.  Law  Rec.  269,  2nd  series;  and  see  Hen- 

i  Allen  v.  Smith,  I  Jones's  derson  v.  Dickson,  1  Irish  Circ.  Rep. 

279.  55. 

)  Mannions  v.  Emerson,  1  (u)  Doe  dem.  Marriott  v.  Edwards, 

20.  1   Moo.    &  Rob.  318;   6  Carr.  &  P. 

Mayne   v.  Thynne,   Exch.  208. 
MSS. ;   same  case,  by  the 
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ingly ;  and  the  Court  held  that  the  judge(v)  had  authority  t 
the  amendment,  and  that  the  declaration,  when  amended,  wi 
considered  as  having  always  been  in  its  amended  form  ;  and  t 
defendant  was  bound  by  the  consent  rule  to  confess  any  leasi 
would  establish  the  title  of  the  lessor  of  the  plaintiff. 

(o)  Doe  deuL  Edwards  v.  Leach,  3      509,  S.  C. 
Mann.  &  Gr.  229;  3  Scott's  New  R. 
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CHAPTER  V, 

PROCEDURE  IN  EJECTMENT. 

\  the  Ejectment,  known^  or  not  concurring, 

Oefence,  45.  Where  Lessor  of  the  Plaintiff  re- 

te  entered.  sides  out  of  the  Jurisdiction^  or 

take  Defence.  is  an  Infant, 

Uary  Affidavit  of  Service.  46.  IVhere  Security  for  Costs  required 

Hon  of  Defences.  ^^^^  Defendant, 

%  imposed  on  taking  De-  47.  Proceedings  stayed  until  Costs  of 

prior  Ejectment  paid, 

or  the  Purpose  of  raising  48.  Stat.  I  Geo,  IF»  c.  87,  by  which 

7  of  Part  and  Parcel,  Defendant  may  be   required  to 

ining  Defence  to  Lands  give  Security. 

%danVs  Possession.  49.  Construction  of  the  Act. 

)y  Joint-Tenant,  or  by  50.  Demand  of  Possession  required, 

in  common.  51.  Affidavit  requisite  to  ground  Ap» 

>r  Judgement  by  Tenant,  plication, 

essofs  Prejudice.  52.  JVhat  Cause  held  sufficient  against 

eclaration.  makirur  Order  absolute. 

U  as  in  Case  of  a  Nonsuit.  53.  After  neceiver  appointed^  Leave 

must  be  obtained  to  serve,  or  to 

NG  PROCEEDINGS.  a      -wy-     a^      ^ 

w  ^»v^vj^x.i/«^ua.  prosecute  Ejectment, 

the  Plaintiff,  either  un- 

Bdavit  of  due  seryice(a)  of  the  ejectment  must  be  filed  in 
I  ensuing  such  service,  along  with  the  original  ejectment 
ehich  duplicates  or  copies  were  served,  and  a  transcript  of 
n  in  ejectment,  omitting,  however,  the  notice  to  appear, 
parchment,  being  lodged  in  the  proper  ofiBce,  a  rule  is 
he  plaintiff's  declaration  be  received  as  of  the  preceding 
t  six  days  be  allowed  to  appear  and  plead.  The  entering 
technically  termed  **  moving  on  the  ejectment j"  and  the 
allows  for  taking  defence  consists  of  six  ^iV^tn^  days  in 
e  rule  be  entered  at  so  late  a  period  as  not  to  admit  of  six 
>efore  the  end  of  the  term,  the  number  must  be  completed 
ng  term :  after  the  first  rule  has  run  out,  a  second  rulci 
Igement,  is  entered,  unless  appearance  and  plea  in  four 
rond  rule  must  be  entered  in  the  term,  but  the  four  days, 
days  are  not  reckoned,  may  run  out  in  vacation,  and  after 
ted  by  the  rule  for  judgement  has  elapsed,  judgement  may 
;ainst  the  casual  ejector :  neither  of  these  rules  require  t6 
there  is  no  defendant  in  Court  but  the  casual  ejector. 

reporter's  note  as  to  the      nexed  to  the  case  of  Lessee  Wall    t^. 
ctice  in  ejectments,  an-      Ejector,  Hayes,  275. 
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When  regular  service  of  an  ejectment  cannot  be  effected,  and  a  sa- 
tisfactory affidavit  is  produced,  shewing  that  reasonable  diligence  was 
used  to  accomplish  the  object,  an  order  may  be  obtained,  directing  that 
the  service  already  had  shall  be  deemed  good  service  on  the  person, 
either  not  served,  or  defectively  served,  and  adding  such  further  temu 
as  the  circumstances  of  the  case  render  expedient :  by  this  mode.oi 
proceeding,  a  party  is  at  liberty  to  move  on  his  ejectmentC^),  and  ente] 
the  usual  rules  on  the  original  affidavit,  but  cannot  mark  judgement 
against  the  casual  ejector,  unless  it  is  shewn  that  all  the  terms  imposed 
by  the  Court  have  been  complied  with. 

32.  Defence  cannot  regularly  be  taken  until  after  the  lessor  of  the 
plaintiff  has  moved  on  the  ejectment,  and  no  costs  can  be  recovered  in 
the  cause  until  after  defence  has  been  duly  entered :  any  person  servedl 
with  the  ejectment  may  appear  by  his  attorney,  and  take  defence  for 
all,  or  for  any  specific  part  of  the  lands  and  premises  sought  to  be  r^ 
covered.  In  the  Exchequer,  defence  is  entered(c)  in  the  followii^ 
form  :  ^*  John  Jack,  lessee  of,  &c.,  against  the  casual  ejector.    1  a^^-. 
pear,  and  take  defence  in  the  name  of  Arthur  Smith,  either  for  all  t^ 
lands  and  premises  [or  for  twenty  acres  of  the  lands  of  Lismote,  bekiiD 
part  of  the  lands  and  premises,  or  for  that  part  of  the  lands  and  pre. 
mises  in  the  possession  of  the  said  Arthur  Smith],  in  the  plaintiiTs 
declaration  in  ejectment  in  this  cause  mentioned,  as  usual.  Dated,  &&, 
and  subscribed  William  Rastall,  attorney  for  Arthur  Smith  :"  at  the 
same  time,  a  plea  of  not  guilty  entitled  in  the  name  of  the  defendant 
Arthur  Smith,  at  the  suit  of  John  Jack,  is  filed,  and  notice  must  then 
be  given  by  the  defendant's  attorney  of  his  having  taken  defence. 

The  mere  technical  form  of  the  defence  is  not  much  regarded,  and 
the  omission (d)  to  insert  in  its  title  the  names  of  the  lessors  of  the 
plaintiff,  or  a  misstatement(e)  of  one  of  the  demises,  or  putting  the 
name  of  the  real  defendant  in  place  of  the  casual  ejector,  does  not  even 
amount  to  irregularity ;  but  the  defence  must  apply  to  the  premises(/) 
comprised  in  the  ejectment,  and  should  state  distinctly  that  it  Is  taken 
for  the  whole,  or  for  some  particular  part  of  the  premises,  and  should 
be  confined(^)  to  the  part  of  the  lands  in  which  the  defendant  is  inte- 
rested or  in  possession.     As  any  person  served  with  an  ejectment  has 

(b)  Crow  dem.  Lord  Derby  r.  Ejec-  out,  1  Huds.  &  Br.   208  ;    Lessee  G'^ 
tor,  1  Jebb  &  S.  505.  lespie  v.  McCarthy,  Cr.  &  Dix  ,  I 

(c)  1  Stewart's  Forms  in  the  Exche-  (/)  Lessee  London  Irbh  Society  «^ 
quer.  Ejector,  4  Law  Rec.  86. 

(d)  Doe    dem.   Spencer    v.  Reid,  3  (g)  Lessee  O'Hara  r.  GnffiI^  I 
Moore,  96.  Rec.  93,  2nd  Ser. ;  Lessee  Nicholson 

(e)  Lad  dem.  Fitzpatrick  i;.  Thrust-  Ejector,  Cr.  &  Dix,  Abr.  Notes,  418 
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^  right  to  take  defence,  it  is  prudent  to  avoid  8erving(A)  unnecessary 
prisons,  who  are  neither  in  possession  of,  nor  in  receipt  of  rent  issuing 
out  of  the  premises. 

33.  Defence  may  be  taken  in  the  Queen's  Bench  at  any  time(t) 
i^re  judgement  is  marked  against  the  casual  ejector,  but  the  Exche- 
V^)  ^^1  iiot  receive  a  defence  in  country  causes  after  the  latest  day 
£ir  giving  notice  of  trial  at  the  next  ensuing  assizes  has  elapsed.  Whe- 
dier  defence  be  taken  for  the  whole,  or  for  a  part  of  the  premises,  it  is 
f^radent  to  proceed  in  the  cause  agsunst  the  casual  ejector,  for  the  pur- 
JMMe  of  entitling(A)  the  plaintiff  to  obtain  judgement  for  any  part  of  the 
lauds  not  covered  by  the  defence,  or  with  a  view  of  binding  persons 
^^ho  were  served,  and  who  neglect  to  appear  in  due  time,  so  as  to  pre- 
clude them  from  taking  defence  afterwards. 

34.  Defence  entered  in  the  name  of  a  person  who  was  not  served 
with  the  ejectment,  unless  leave(/)  of  the  Court  be  obtained  for  that 
|>'iirpo8e,  may  be  treated  as  a  nullity(m),  and  such  permission  will  only 
k»«  granted  to  a  person  who  was  in  possession  or  in  receipt  of  the  rents 
^^the  time  of  bringing  the  ejectment,  and  upon  an  application  for  li- 
tfccifty  to  take  defence,  the  Exchequer  require(ii)  an  affidavit  stating 
both  title  and  possession  in  the  applicant:  if,  however,  any  appre- 
k^^nsion  be  entertained  of  judgement  being  marked  before  an  applica- 
ticn  can  be  made  for  liberty  to  defend,  it  may(o)  be  prudent  to  enter  a 
dLefence,  and  immediately  serve  notice  of  motion,  that  it  should  be  al-» 
lowed  to  stand. 

35.  Where  an  ejectment  has  been  duly  served,  and  delay  occurs  in 
pTocuiing  an  affidavit  of  service  on  any  of  the  persons  interested,  or  if 
tlie  affidavit  on  which  the  rule  to  plead  is  entered  states  any  of  the 
Berdoes  inaccurately,  or  omits  the  name  of  a  person  who  was  duly 
serred,  the  defect  may  be  remedied  by  filing(p)  a  supplementary  affi- 
<la?it  at  any  time  before  trial  in  the  Queen's  Bench,  or  before  the  four 
last  days  of  term  in  the  Exchequer,  without  defeating  the  rules  to  plead. 


9)  Leasee  M*Ree  v.  M<Kee,  I  Law 
Hee.421. 

(0  Lessee  Tighe  v.  Ejector,  2  Law 
^ec  126,  2nd  Ser.  ;  Jack  dem.  Thomp- 
*  ■««.  Andrews,  1  Jebb  &  S.  547. 
,  0)  Lessee  Stephenson    v.  Crean,  3 
*^Rec355. 

(^)  See  the  £xchequerRale,30th  June, 
'®y ;  2  How.  Law  Exch.  56. 
1%  (f)  Lessee  Green  v.  Rector,  2  Law 
j^  1S3;  Jack  dem.  M'Spadden  v. 
^^'^•loiit,  1  Hads.  &  Br.  353 ;  Doe  v. 
^^*    Smythe,    91 ;    Lessee  Lodge    v. 


Ejector,  3  Law  Rec.  1 15,  2nd  Ser. ; 
Smith  &  B.  479. 

(m)  Lessee  Wall  v.  Ejector,  Hayes, 
274;  Lessee  Barlow  o.  Uonnell,  Batty, 
63. 

(it)  Hayes  &  J.  664. 

(o)  Lessee  Wall  v.  Ejector,  Hayes, 
276,  reporter's  note. 

( p)  Jones  dem,  Colthurst  v.  Haynes, 
2  Fox  &  Sm.  357 ;  Jenny  dem.  Preston 
V.  Cutts,  1  New  Rep.  308 ;  2  How.  Law 
Exch.  40. 
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An  ejectment  was  brought  in  the  King's  Bench  for  nonpay 
the  rent  of  Blackacre,  and  a  separate  ejectment  for  nonpaymei 
rent  of  Whiteacre,  both  situate  in  the  same  county,  and  he 
distinct  leases,  on  the  demise  of  the  same  lessor  of  the  plaintifl 
the  name  of  the  same  feigned  lessee :  the  ejectment  for  B 
having  heen{q)  taken  down  for  trial,  it  was  discovered  that  th 
vit  of  service  of  the  ejectment  for  Whiteacre  had  been  annexe 
ejectment  for  Blackacre,  and  was  so  filed  by  mistake,  and  the 
ejectment  for  Blackacre  had  been  regularly  served,  no  afiida^ 
service  had  been  filed  :  upon  the  discovery  of  this  error  during 
sizes,  an  affidavit  of  the  service  of  the  ejectment  for  Blackacre  ^ 
sworn  and  filed,  and  was  proved  on  the  trial  in  the  usual  ma 
the  production  of  an  attested  and  compared  copy :  an  objec 
made  that  there  was  no  affidavit  to  warrant  the  proceedings,  a 
a  point  saved,  it  was  decided  that  proof  of  the  affidavit  of  ser^ 
only  substituted  for  the  testimony  of  a  witness  to  prove  the  fac 
vice,  and  that  the  affidavit  for  such  purpose  might  be  made  at  a 
before  the  trial. 

36.  If  parties  served  with  an  ejectment  take  separate  def< 
rule  will  be  made  for  consolidation(r),  on  the  terms  that  the 
defendants  shall  be  at  liberty  to  make  separate  defences  on  t 
the  lessors  of  the  plaintiff  undertaking,  in  case  the  defendant  i 
cause  be  acquitted,  to  pay  such  defendant  his  costs,  although  i 
should  pass  against  the  other  defendants,  and  without  prejudici 
right  which  either  of  the  defendants(^)  may  be  entitled  to,  at 
cretion  of  the  judge  on  the  trial,  to  be  examined  as  a  witness 
others. 

37.  No  consent  rule  is  ever  entered  into  by  a  party  taking 
to  an  ejectment  for  lands  in  Ireland,  but  all  the  conditions 
by  the  consent  rule  in  England,  are  implied  in  the  permissi 

.take  defence  which  is  adopted  in  Ireland :  a  defendant  who 
general  defence,  must  confess  any  lease  that  will  establish  the 
the  lessor  of  the  plaintiff,  an  entry  by  the  plaintiff  in  ejecti 


(q)  Jones  dem.  Colthurst  t?.  Haynes, 
2  Fox  &  Sm.  357,  MSS. ;  Lessee  Fry  r. 
King,  Smith  &  B.  87.  by  Burton,  J. 

(r)  Jack  dem.  M*Cormick  v.  McAllis- 
ter, 2  Fox  &  Sm.  268,  and  the  note ; 
Jones  dem,  Ryan  t;.  Bolton,  1  Huds.  & 
Br.  424 ;  1  Law  Rec.  54,  Ist  Ser.  S. 
C. ;  Adams  264. 

(*)  Lessee  Ld.  Egremont  v.  Sharpe, 
2  Law  Rec.  128,  2nd  Series;  Lessee 
S  mith  V.  Grey,  1  Jebb  &  S.  684  Lessee 


Greg-ory  v.  Archer,  1  Irish  1 
97 ;  Lessee  Boyle  v.  Ejector 
Law  Rep.  220. 

(0  Doe  dem.  Barton  v,  Quin 
&  Br.  40. 

(m)  Murphy  dem,  Roberta  p. 
2  Huds.  &  Br.  548  ;  and  see  t 
ral  Rule  on  the  subject  in  Engl 
&  Aid.  196;  Doe  dem.  Ed 
Leach,  3  M.  &  Gr.  229. 
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KHi,  and  an  ouster  by  himself  from,  the  premises  stated  in  the  decla- 
tioo,  as  described  therein^  and  the  defendant  is  not  at  liberty  to  con- 
Tert  that  he  was  in  possession  of  those  premises  at  the  time(v)  of  the 
nee  of  the  ejectment,  so  that  a  mere  misdescription  cannot  be  relied 
)o  as  an  objection  to  the  plaintiff's  right  to  recover. 
38.  An  ejectment  is  said  to  raise  a  question  of  **  part  and  parcel,*' 
m  the  identity  of  the  premises  sought  to  be  recovered  forms  the 
ject  of  dispute,  and  if  the  boundary  line  be  controverted,  or  the 
aration  do  not  describe(u;)  the  lands  with  sufficient  accuracy,  the 
tice  observed  in  the  Queen's  Bench  requires  that  the  party  should 
out  in  his  defence  the  particular  part  of  the  premises  which  he 
ns,  and  then  obtain  an  order  requiring  the  lessor  of  the  plaintiff  to 
are  for  the  specific  part  of  the  lands  in  defendant's  possession  ;  but 
Bsor  of  the  plaintiff  will  not  be  obliged  to  describe  specifically(a;) 
is  declaration  the  premises  which  he  seeks  to  recover.  According 
he  practice  of  the  Ezchequer(y),  where  lands  are  claimed  as  being 
:  and  parcel  of  Whiteacre,  and  the  person  taking  defence  claims  the 
nises  as  part  and  parcel  of  Blackacre,  the  ejectment  should  be 
aght  for  the  lands  of  Whiteacre,  and  defence  should  be  entered  for 
lands  of  Blackacre,  in  possession  of  the  defendant,  called  by  the 
laration  the  lands  of  Whiteacre,  being  the  premises  [or  parcel  of 
premises]  in  the  declaration  mentioned :  a  party  taking  defence(z) 
hat  manner,  if  he  thinks  it  necessary  the  declaration  should  be 
lered  more  precise,  may  apply  to  the  Court  for  that  purpose,  but 
11  he  has  made  himself  a  party  to  the  suit  by  taking  defence,  he  has 
right  to  make  the  application  :  the  plaintiff  has  a  right  to  call  the 
1  by  whatever  name  he  thinks  fit,  and  the  defendant  can  only  take 
ince  for  the  lands  mentioned  in  the  ejectment. 
If  a  general  defence  be  taken,  and  a  right  be  established  to  recover 
part(a)  of  the  premises  comprised  in  the  ejectment,  the  lessor  of 
plaintiff  is  entitled  to  a  general  verdict,  with  the  costs  of  the  cause, 
i  no  question  of  boundary  can  be  tried  between  the  parties,  as  the 
lerality  of  the  description  of  premises  in  an  ejectment  precludes  any 
uiry  as  so  the  precise  quantity  which  the  lessor  of  the  plaintiff  has 
ght  to  recover.  In  an  ejectment  for  recovery  of  possession  of  lands 
^prised  in  an  expired  lease,  defence  was  taken  for  that  part  of  the 

3  Jones  dem,  McDonnell  v.'.Grady,  2         (y)  2  How.  Law  Exch.  Pr.  80. 

ui.  k  Br.  537*  (z)  Lessee  Ld.  Listowell  v.  Ejector, 

O  Lessee  Elliott  v.  Ejector,  Ale.  &  Jones  &  Carey,  172 ;  1  Irish  Law  Rep. 

^  142 ;  Lessee  London  Irish  Society  313«  S.  C. 

lector,  4  Law  Rec  86.  (a)  Doe  dem.  Drapers'  Company  o. 

>  Jack  dem.  Corbet  v.  Ejector,  1  Wilson,  2  Stark.  N.  P.  C.  477. 

>&S.671. 
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lands  in  the  declaration  mentioned,  upon  which  a  store  then  stood ;  the 
lessors  of  the  plaintiff,  on  the  trial,  established  their  title  to  all  tie 
lands  included  in  the  expired  lease,  and  after  giving(i)  in  evidence  t 
compared  copy  of  the  defence,  it  was  insisted  that  the  defendants  were 
precluded  by  the  form  of  their  defence(c)  from  denying  that  the  dis- 
puted premises  formed  part  of  the  lands  specified  in  the  ejectment,  bat 
the  learned  judge  being  of  a  different  opinion,  a  verdict  was  found  for 
the  defendants,  and  upon  a  motion  for  a  new  trial,  the  Elzchequer  held 
that  by  the  general  form  of  defence,  it  was  admitted  that  the  premisei 
comprised  in  the  defence  formed  part  of  the  lands  described  in  die 
ejectment,  and  upon  that  ground,  amongst  others,  set  aside  the  verdict, 
giving  liberty  to  the  defendants  to  amend  their  defence,  and  to  the  les- 
sors of  the  plaintiff  to  amend  their  declaration. 

39.  If  an  ejectment  on  the  title  be  brought  for  aSeirm,  and  ocenpy- 
ing  tenants  holding  separate  parcels(^  take  defence  for  the  whole,  an 
order  may  be  obtained,  even  after  notice  of  trial,  that  they  shall  confine 
their  defences  to  the  parts  of  the  lands  in  their  possession  respectivelf; 
but  where  the  occupier  of  part  of  a  dwelling-house(e)  took  defence  for 
the  entire,  the  Court  refused  to  restrict  the  defence  to  the  part  in  tlie 
defendant's  possession,  in  consequence  of  the  inconvenience  which 
might  arise  from  the  nature  of  the  holding.  A  defence  taken  for  ptf* 
eel  of  the  premises  in  an  ejectment  for  nonpayment  of  rent  will  beset 
aside,  because  the  Ejectment  Acts  require(y)  that  the  rent  in  anear 
shall  be  ascertained  by  verdict,  in  case  of  defence,  and  by  affidavit  if 
no  defence  entered,  and  do  not  make  any  provision  in  case  of  a  partial 
defence,  where  the  rent  would  have  to  be  ascertained  partly  by  affida- 
vit, and  partly  by  verdict,  and,  therefore,  do  not  admit  of  a  partial 
eviction  :  but  where  an  ejectment  for  nonpayment  of  rent  is  served 
upon  a  person  in  the  occupation  of  premises  comprised  under  the  de- 
scription in  the  declaration,  which  are  not  held  under  the  lessor  of 
the  plaintiff,  a  defence  will  be  allowed  for  such  parts  of  the  premises 
as  are  alleged  to  be  in  the  defendant's  possession(^),  upon  the  terms 
that  the  only  question   to  be  raised  on  the  trial  shall  be,  whether 

(b)  Troy  detn.  Corporation  of  Lime-  Exch.  Rep.  131 ;  3  Law  Rec  124,  2Dd 
rick  p.  Carroll.  Ser. ;    Lessee  Barrington    v.  Wolfe,  5 

(c)  See  Doe  dem.  Greaves  v.  Raby,  2  Irish  Law  Rep.  426 ;   aod  see  Lesiee 
B.  &  Adol.  948.  Horsfall  v.  Jennings,  4  Irbh  Law  Rep> 

(d)  Lessee  0*Hara  v,  GriflSn,  1  Law  218. 

Rec.  93,  2n(i  Ser. ;  Lessee   M*Kee  r.  (g)  Kerr  dem,  Keown  v,  ThrustoiH, 

M*Kee,  1  Law  Rec.  422,  1st  Ser.  Smythe,  478  ;  Lessee  Longfield  v.  Ej«5- 

(e)  Lessee  Browne  v.  Mason,   Cr.  &  tor,  4  Law  Rec.  84,  2nd  Ser. ;  Loiag* 
Dix,  Abr.  Notes,  167;  1  Jebb  &  S.  31.  field  on  Ejectment,166 ;  and  see  Lessee 

(  f)  Lessee  Coote  v.  Grady,  1  Jones's      Nicholson  v.  Ejector,  Crawf.  &  D.  418. 
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f  the  plaintiff,  or  any  of  them,  are  landlords  of  such  dis- 
vithin  the  meaning  of  the  Ejectment  Acts :  if  such  per- 
not  granted,  a  person  who  never  held  under  the  lessors  of 
night,  by  means  of  a  general  description  of  premises  in  an 
3  deprived  of  his  possession. 

1  ejectment  by  a  joint-tenant,  or  tenant  in  common,  against 
m,  in  order  to  avoid  the  implied(A)  admission  of  ouster, 
ecessary  to  obtain  leave  of  the  Court,  on  an  affidavit  de- 
ouster,  to  enter  into  a  special  consent(t)  rule  merely  con- 
and  entry,  and  not  ouster,  unless  actual  ouster  shall  be 
he  trial :  the  affidavit  for  the  purpose  must  shew  that  the 
ng  is  interested  in  the  question,  and  if  he  be  only  an  under- 
s  of  the  parties,  a  sufficient  Teason(j)  must  be  assigned 
dlord  did  not  take  defence  and  make  the  application, 
ken  in  the  name  of  a  wrong  person  by  mistake(A),  was 
e  amended,  after  judgement  against  the  casual  ejector 
affidavit  of  merits  being  required. 

landlord  defray  the  expenses  of  defending  an  ejectment  in 
his  tenant,  who  is  prevailed  upon  to  give  a  consent  for 
he  Court  will  set  aside(/)  any  judgement  entered  on  such 
the  landlord  will  be  allowed  to  take  defence  in  his  own 
ich  permission  will  be  granted,  although(m)  the  occupy- 
lave  betrayed  the  possession  to  the  lessor  of  the  plaintiff, 
iken  contrary  to  good  faith  will  be  set  aside,  but  where  a 
tered(n),  without  fraud  or  deceit,  it  wiU  not  be  set  aside^ 
plaintiff's  attorney  omitted  proceeding  to  trial,  through 
>n  an  offer  made  by  the  defendant's  attorney  to  withdraw 
ind  give  up  possession. 

r  defence  taken,  and  before  the  record  is  made  up  for  trial, 
laration  must  be  engrossed  on  parchment  and  filed(o), 
the  name  of  the  real  defendant  for  the  name  of  the  casual 
entitling  the  second  declaration  of  the  term  in  which  de- 
ken,  instead  of  the  term  mentioned  in  the  original  declara- 

ftn.  Wigfall  V,  Brydon,  3  (/)  Doe  dem,  Locke  v.  Franklin,  7 

TauDt.9 ;  1  Chitty's  Rep.  390,  in  the  note. 
.  Gigner  v.  Roe,  2  Taunt.  (m)  Doe  dem,  Draycott  v,  Dyos,  5 

rwin  V.  Ejector,  3  Law  Tyrw.  735;  2  Cro.  M.  &  Rose.  60;  3 
Ser. ;    Adams,  263.  Dowl.  Pr.  Ca.  696,  S.  C. 

1.  Wills  V.  Roe,  4  Dowl.  (n)  Lessee   Drought    v.    Murphy,  5 

Irish  Law  Rep.  113. 
)arlow  V.  Connell,  Batty,  (o)  Lessee   O'Herlihy  r.   McCarthy, 

Smith  &  B.  74. 
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tion,  and  where  the  defence  is  only  for  part  of  the  lands  mentioned  i 
the  ejectment,  the  second  declaration  is  made  to  correspond  with  sue 
partial  defence :  if  separate  defences  are  taken,  and  no  rule  is  made  ft 
consolidation,  a  second  declaration(/i)  mast  be  filed  against  each  pei 
son  defending  separately,  corresponding  with  his  defence,  andsepaiat 
records  must  be  issued  for  trial  in  each  case :  the  second  declaration  i 
mere  matter  of  form,  and  is  seldom  filed  until  the  party  is  preparing  t 
have  the  ^t^'  Prius  record  made  up  for  trial. 

43.  In  the  Queen's  Bench,  issue  is  considered  to  be  joined  in  tbi 
action  by  taking  defence(9),  and  notice  of  trial  may,  therefore,  bade 
livered  before  filing  the  second  declaration,  and  if  no  proceedings  b 
taken  in  the  cause(r)  for  three  terms  after  defence,  the  defendant  m 
obtain  leave(«)  to  file  a  second  declaration  in  the  plaintiff's  name^  an 
to  enter  up  judgement  as  in  case  of  a  nonsuit :  but  where  no  proceed 
ing  is  taken  in  the  cause,  for  more  than  a  year  after  issue  joined,  tb 
defendant  will  not  be  permitted  to  file  a  second  declaration  for  the  pu 
pose  of  entering  up  judgement  as  in  case  of  a  nonsuit,  without  enta 
ing  a  rule  for  liberty  to  proceed(^),  and  giving  a  term's  notice.  Aceoid 
ing  to  the  settled  practice  of  the  Exchequer,  issue  is  not  considew 
as  joined  for  the  purpose  of  applying  for  judgement  as  in  case  d\ 
nonsuit,  until  the  second  declaration  is  filed(tt) ;  and  three  terms  nm 
have  elapsed  after  such  period  without  proceeding  to  trial,  before  tb 
rule  can  be  obtained. 

44.  If  the  lessor  of  the  plaintiff  be  unknown  to  the  defendant,  tb 
plaintiff's  attorney  should  be  required  to  furnish  a  specification  of  hi 
client's  residence(v)  or  place  of  abode,  and  if  the  application  be  bo 
complied  with,  or  a  fictitious  account  be  given,  the  proceedings  will  h 
stayed  until  security  for  costs  shall  be  found,  but  the  poverty  of  tb 
lessor  of  the  plaintiff  does  not  afford  any  ground  for  demanding  sucl 
security  ;  and  where  the  lessor  of  the  plaintiff  was  alleged  to  be  oat 
of  her  mind,  and  it  was  reasonably  believed  that  the  ejectment  wsi 
brought  without  her  sanction (u;)  or  concurrence,  proceedings  were 


(;?)  Smith  &  B.  485. 

(q)  Lessee  MuUan  v,  Wilton,  Smith 
&  B.  73. 

(r)  28  Geo.  III.  c.  31,  Irish;  14  Geo. 
II.  c.  17,  English. 

(*)  Lessee  O'Herlihy  v,  M*Carthy, 
Smith  &  B.  74 ;  Loveland  dem.  Gaynor 
V.  Summers,  Smythe,  193;  Doe  dem, 
Berger  v.  Docker,  6  Dowl.  Pr.  Ca. 
478. 

(0  Lessee  M'Ubrey  r.  Wightman,  5 


Law  Rec.  283,  2nd  series. 

(m)  Lessee  Dempsey  v.  Nolan,  4  In» 
Law  Rep.  490;  Longf.  &  T.  499;  •«* 
see  Lessee  Allen  v,  Trant,  Cr.  &  D* 
Abr.  Notes,  116;  Lessee  SuUi^n  * 
Sullivan,  3  Law  Rec.  130,  2nd  seri* 

(r)  Short  v.  Kine,  1  Stra.  »^J 
Adams,  354 ;  and  see  Riley  v,  Beittji' 
Irish  Law  Rep.  100.  _i  j 

(ic)  Doe  dem.  Baker  ».  Roe,8  IV» 
Pr.  Ca.  496. 
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itayed  andl  the  Court  should  be  satisfied  that  the  suit  was  carried  on 
ivith  her  knowledge  and  authority. 

45.  Proceedings  will  also  be  stayed  until  security  be  given,  when 
lie  sole  lessor  of  the  plaintiff,  or  all  the  lessors  of  the  plaintiff,  reside(a;) 
lat  of  the  jurisdiction,  but  if  any  lessor  of  the  plsdntiff  reside  in  Ireland, 
eeority  will  not  be  required  from  a  non-resident  party(y) :  where, 
berefore,  persons  materially  interested  reside  out  of  the  jurisdiction, 
I  onler  to  avoid  the  expense  and  delay  of  finding  security,  it  is  expe- 
ientand  customary  to  introduce  a  demise  in  the  name  of  some  solvent 
own  resident  in  Ireland,  and  it  is  not  requisite  that  such  person 
Mrald  have  any  interest  in  the  premises  in  his  own  right.  If  the  sole 
«or  of  the  plaintiff  be  an  iniant(2:),  the  proceedings  will  be  stayed 
Dtil  security  given,  but  if  it  appear  that  the  infant  is  a  pauper,  the 
de  will  be  discharged,  on  the  terms(a)  of  substituting  the  iniant's 
dier  for  the  nominal  plaintiff  in  ejectment.  The  sole  lessor  of  the 
lundff  being  an  uncertified  bankrupt(6),  and  his  assignees  having 
edbed  to  proceed  with  the  suit,  which  was  carried  on  exclusively  for 
le  bankrupt's  benefit,  the  Court  refused  to  stay  the  proceedings.  If 
uie  lessor  of  the  plaintiff  die  before  verdict(c),  the  proceedings  will  be 
lyed  until  security  given,  but  where  a  sole  lessor  of  the  plaintiff  dies 
ler  verdict  for  the  defendant,  and  pending  a  rule  for  a  new  trial,  secu- 
ty(d)  will  not  be  required  until  the  rule  for  a  new  trial  is  disposed  of. 

If  the  lessor  of  the  plaintiff  be  a  native  of  Ireland,  and  go  abroad 
terely  for  a  temporary  purpose(6),  or  if  he  be  engaged  in  a  naval  or 
flitary  capacity,  or  be  employed  on  the  public  service,  or  in  a  tem*- 
wary  service^/),  security  for  costs  will  not  be  required,  but  where  a 
de  lessor  of  the  plsdntiff,  or  all  the  lessors  of  the  plaintiff  reside  out 
tthe  jurisdiction,  though  they  possess(^)  adequate  property  in  Ireland 
)  answer  any  costs  which  the  defendant  might  be  entitled  to,  in  case 
be  suit  should  prove  unsuccessful,  yet  the  action  will  be  stayed  until 
eeority  be  given :  however,  where  the  party  requiring  security  is 


(')  Denn  dem.  Lucas  v.  Fulford,  2 
^.1177;  Bull.  N.  P.  111. 

(l)  Anon.  7  Taunt.  307 ;  Anon.  2 
>i>ki.88;  1  Dowl.  Pr.  Ca.  300,  S. 
•^1  I>oe  dewL  Bawden  v.  Roe,  1  Hod- 
K915. 

^(4  Anon.  1  Wilfl.  130 ;  Anon.  1 
•'^  128 ;  Doe  dem.  Selby  v,  Alston, 

T.\491. 

^)  Doe  dem.  Roberts  v.  Roberts,  6 
2f  I  Pr.  Ca.  556 ;  Throgmorton  dem. 
^  V.  Smith,  2  Stra.  932 :  Ralph  v. 
wtor,  8  Law  Ree.  141,  2nd  senes. 


(b)  Doe  dem.  Colnaghi  v.  Bluck,  5 
Scott,  714. 

(c)  Thnistout  dem.  Turner  o.  Grey, 
2  Stra.  1056. 

(d)  Doe  dem.  Cozens  v.  Cozens,  I 
Q.  B.  Rep.  426 ;  1  G.  &  Day.  503. 

(e)  Anon.  2  Chitty's  Rep.  152. 

(/)  Frodsbam  r.  Myers,  4  Dowl.  Pr. 
Ca.  280 ;  1  Harr.  &  Woll.  526. 

(g)  Maxwell  v.  Martin,  2  Fox  &  S. 
275 ;  Fennell  v.  Fitzgerald,  4  Law  Rec. 
Ist  series. 
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tenant  to  the  lessor  of  the  plaintiff,  an  andertaking(A)  made  by  the 
absent  landlord,  that  in  case  of  failure,  any  costs  awarded  to  the  tenant 
shall  be  allowed  to  him  out  of  his  rent,  will  be  sufficient.  The  amount 
of  the  security  required  by  the  Exchequer  in  ordinary  cases  is  £100, 
and  by  the  Queen's  Bench  £50,  but  no  fixed  time(0  will  be  limited 
for  entering  into  such  security,  the  practice  being  only  to  stay  pro- 
ceeding^, and  a  previous  application(j)  must  be  made  to  the  plaintiff's 
attorney  for  such  security,  before  the  Court  will  interpose. 

46.  As  a  general  rule,  there  is  no  authority,  at  common  law,  to 
compel  a  defendant  resident  within  the  jurisdiction,  to  find  security 
for  costs,  and  even  an  insolvent  debtor(it)  served  with  an  ejectment  it 
the  suit  of  his  assignee,  may  take  defence,  and  will  not  be  ordered  to 
give  security :  however,  as  there  cannot  be  a  partial  eviction  of  pie- 
mises  for  non-payment  of  rent,  a  defence  taken  for  part  is,  in  effect,  t 
defence  for  the  whole,  and  therefore  a  defence  taken(/)  coUudvely  by, 
or  in  the  name  of  a  pauper  undertenant  occupying  a  small  pordoo  of 
the  land,  will  be  set  aside,  unless  security  for  costs  be  given  by  the  ml 
defendant. 

A  person  residing  out  of  the  jurisdiction,  and  served  with  an  ejeet- 
ment  for  non-payment  of  rent,  may  take  defence,  and  will  not  be  it' 
quired(m)  to  find  security  for  costs ;  but  according  to  the  practice  in 
England,  a  foreign  resident  will  not  be  permitted  to  defend  an  eject- 
ment(n)  unless  security  be  given ;  and  where  such  a  party  is  not  semd 
and  applies  for  liberty  to  defend,  he  is  only  allowed  to  do  8o(o)  on  the 
terms  of  finding  security  :  a  defence  taken  to  an  ejectment  on  the  title, 
in  the  name  of  the  immediate  tenant(/7),  who  went  abroad  shortly  after 
being  served  with  the  declaration,  was  ordered  to  be  set  aside  unless 
security  given,  as  it  appeared  that  the  defence  was  entered  by  an  un- 
dertenant in  the  name  of  his  absent  lessor,  without  his  authority,  for 
the  purpose  of  evading  costs. 


(A)  Lessee  Nagle  v.  Power,  1  Jones's 
Exch.  Rep.  420. 

(i)  Broughton  v.  Jeremy,  1  Harr.  & 
Woll.  525. 

(j)  Bass  V.  Clive.  3  M.  &  Selw.  283 ; 
Adams  v.  Brown,  9  Bing.  81 ;  2  Moo. 
&  Sc.  154. 

(A)  Lessee  Evans  r.  Reilly,  1  Jones  & 
C.  152;  1  Irish  Law  Rep.  230;  Lessee 
O'Brien  v,  Dwyer,  4  Irish  Law  Rep. 
380;  Lessee  Geale  v.  Hurst,  Hayes  & 
J.  751,  for  nonpayment  of  rent ;  Lessee 
Colclough  r.  Magill,  6  Irish  Law  Rep. 
220. 

(/;  Doe  dem.  Vaughan  r.  Richardson, 


2  Hnds.&Br.  117;  1  Law  Ree.  356, 0. 
S. ;  Lessee  Henderson  v.  Haghan,  3  Ir. 
Law  Rep.  231 ;  Doe  dem.  Greer  t, 
Kelly,  2  Huds.  &  Br.  118;  Lessee  Pil- 
kington  o.  Scott,  4  Law  Rec.  208,  Sod 
series. 

(m)  Jack  dem,  Gilston  v.  Howard,  S 
F.  &  Sra.  127. 

(n)  Doe  dem,  Hudson  v.  Jameson,  4 
M.  &  Ry.  570. 

(o)  Lessee  Montgomery  v.  Ejector, 
Vern.  &  Scr.  104;  Lessee  Bryan  v. 
Ejector,  Irish  T.  R.  570. 

(/?)  Lessee  Stewart  v.  Bartholomeir, 
1  Irish  Law  Rep.  377* 
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e  proceedings  in  a  second  ejectment  will  be  stayed  until  the 
)rmer  ejectment(9)  upon  the  same  title,  or  between  the 
s,  shall  be  satisfied,  and  this  rule  will  be  enforced  whether 
ejectment  is  brought  by  the  same  lessor  of  the  plsdntiff,  or 
idant  in  the  prior  ejectment(r),  or  whether  both  eject- 
brought  upon  the  demises  of  the  same,  or  of  different  per- 
inst  all,  or  only  some  of  the  same  parties(^),  or  for  the  same, 
ent  premises,  or  in  the  same  or  in  different  courts,  so  as 
lents  are  brought  on  the  same  title,  and  for  recovery  of 
same  estate :  and  it  is  not  material  whether  the  first  eject- 
3cided  on  the  merits,  or  by  nonsuit(^^),  or  against  the  casual 

the  length  of  time  suffered  to  elapse  between  the  first  and 
tments,  without  making  any  application  for  the  costs,  is 
,  as  such  costs  may  not  have  been  demanded  in  consequence 
rty  of  the  party,  or  with  a  view  of  putting  an  end  to  further 

Where  several  successive  ejectments  are  brought  for  the 
rty,  but  none  of  them  tried,  proceedings  in  a  subsequent 
rill  not  be  stayed(fi)  until  the  costs  of  the  former  ejectments 
d :  and  where  a  second  ejectment  is  brought  against  the 
Pendant  in  a  former  ejectment,  it  is  not  settled  whether  such 
I  shall  be  stayed,  until  the  costs  of  the  former  unsuccessful 
hall  be  paid  to  the  executors  of  the  former  defendant.  How- 
3cond  ejectment  brought  by  an  heir,  to  recover  parcel  of 
nises  devised  by  his  ancestor,  proceedings  will  not  be  stayed 
int  of  the  costs  of  a  former  ejectment  brought  by  the  same 
3  the  same  title,  for  recovery  of  a  different  part  of  the  estate 
levised  to  other  persons,  the  second  ejectment  neither  being 
same  parties,  nor  for  the  same  subject-matter, 
lings  will  be  stayed  in  a  second  ejectment  brought  on  the 
1  infant(u;),  until  the  costs  of  a  former  ejectment  on  the 
le  same  infant  shall  be  paid  ;  or  in  a  second  ejectment  by 

dem.  Angel  v.  Angel,  6  T.  R.  746. 

dem.  Cotterell  v.  Roe,  1  (tt)  Doe  dem.  Maslin   v.  Packer,   4 

195;    Lessee  Duhigg   v,  Tyrw.  144;  2  Cro.  &  M.457;  Harvey 

ish  Law  Rep.  212.  denu  Beale  v.  Baker,  2  DowL  Pr.  Ca. 

Dut  dem,  Williams  v.  Hold-  75,  N.  S. 

223 ;  Doe  dem.  Walker  v,  (ti)  Doe  dem,  Blackbume  v.  Standish, 

J  Bos.  &  P.  22;   Doe  dem.  2  Dowl.  Pr.  Ca.  26,  N.  S. 

e,  8  T.  R.  645 ;  Doe  dem,  (v)  Doe  dem,   Taylor    o.  Harris,   4 

niacke,  2  Fox  &  S.  185.  Mann.  &  Ry.  569 ;    but  see  Doe  dem, 

n.  Rees  v.  Thomas,  4  Ad.  Heighley  v.  Harland,   10  Ad.  &  Ell. 

Doe  dem,  Mudd  r.  Roe,  8  761. 

^  444.  (w)  Ralph  v.  Ejector,  3  Law  Rec.  141, 

Um.  Angel  v.  Angel,  6  T.  2nd  series. 
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the  assignee  of  an  insolvent  debtor,  antil  the  costs  of  a  former  eject- 
ment(a;)  brought  by  the  insolvent,  before  his  insolvency,  shall  be  paid^ 
although  any  remedy  for  the  costs  of  the  prior  ejectment  had  been  lost 
by  reason  of  the  insolvent's  discharge.     Proceedings  in  a  second  eject- 
ment will  be  stayed,  not  only  until  the  costs  of  a  former  ejectment,  bat 
the  costs(^)  of  an  action  for  the  mesne  profits  shall  be  satisfied^  thoogli 
the  rule  will  not  be  extended  to  include  the  damages(2r)  adjudged  in 
such  an  action,  nor  the  costs  of  a  suit  in  Equity(a)  instituted  by  the 
same  party  for  recovery  of  the  same  premises,  nor  will  the  defendant^ 
after  obtaining  a  rule  to  stay  proceedings,  be  allowed(6)  to  nionfrm 
the  second  ejectment,  unless  the  costs  should  be  paid  within  a  limited 
time. 

The  stay  of  proceedings  in  a  second  ejectment  until  payment  of  tbe 
costs  of  a  former  ejectment  between  the  same  parties,  is  not  an  inflex- 
ible rule,  if  the  fact  should  clearly  appear(c)  that  the  verdict  in  tki 
first  action  was  obtained  by  means  of  fraud  and  perjury,  or  foigoy; 
but  as  such  a  preliminary  investigation  must  be  attended  with  greit 
inconvenience,  the  rule  requiring  secunty((/)  is  now  generaUy  en- 
forced. A  person  served  with  an  ejectment  cannot  stay  proceeding! 
until  payment  of  the  costs  of  a  former  ejectment,  unless  he  has  takeo 
defence,  as  he  cannot  complain(e)  of  being  harassed  without  beoomiog 
a  party  to  the  suit. 

48.  By  the  Statute(/)  I  Geo.  IV.  c.  87,  it  is  enacted,  that  whoe 
the  term  or  interest  of  any  tenant,  then  or  thereafter  holding  under  t 
lease,  or  agreement  in  writing,  any  lands,  tenements,  or  hereditaments, 
for  any  term  or  number  of  years  certain,  or  from  year  to  year,  shall 
have  expired,  or  been  determined,  either  by  the  landlord  or  tenant,  by 
regular  notice  to  quit,  and  such  tenant,  or  any  one  holding  or  claim- 
ing by  or  under  him,  shall  refuse  to  deliver  up  possession  accordingly} 
after  lawful  demand  in  writing  made  and  signed  by  the  landlord  or 
his  agent,  and  served  personally  upon  or  left  at  the  dwelling-house  or 


(jx)  Doe  dem.  Standish  v.  Roe,  5  6. 
&  Adol.  878;  2  Nev.  &  M.  468;  Doe 
denu  Heighley  v.  Harland,  10  Ad.&  El. 
761  ;  Lessee  Cardale  r.  O'Connell,  6 
Irish  Law  Rep.  208. 

(y)  Doe  dem,  Pinchard  ».  Roe,  4 
East,  585 ;  Doe  dem,  Maslin  t;.  Packer, 
4  Tyrw.  144 ;  2  Cro.  &  M.  457. 

(z)  Doe  dem.  Church  t;.  Barclay,  15 
East,  233. 

(a)  Doe  dem,  Williams  r.  Winch,  3 
B.  &  Aid.  602. 

(Jt)  Doe  dem,  Sutton   v,  Ridgway,  5 


B.  &  Aid.  523. 

(c)  Doe  dem,  Rees  v,  Thomas,  2  B. 
&  Cress.  622;  4  D.  &  Ry.  145;  bat  see 
Doe  dem,  Rees  v,  Thomaa,  4  Ad.  & 
Ell.  348 ;  Jack  dem.  Rutledge  v.  Rat^ 
ledge,  1  Jebb  &  S.  687. 

{d)  Jack  dem,  Gleeson  v,  GleesoD,  1 
Jebb  &  S.  27L 

{e)  Doe  dem,  Crockett  v.  Roe,  1  Htf. 
&  Woll.  351 ;  but  see  Lessee  Kurwan  p. 
Ejector,  Smith  &  B.  200. 

(/)  1  Geo.  IV.  c.  87,  s.  1,  EngUnd 
and  Ireland. 
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Ofiud  place  of  abode  of  such  tenant  or  person,  and  the  landlord  shall 
t&ereopon  proceed  by  action  of  ejectment  for  the  recovery  of  posses- 
s'oo,  it  shall  be  lawful  for  him,  at  the  foot  of  the  declaration,  to  ad- 
iness  a  notice  to  such  tenant  or  person,  requiring  him  to  appear  in  the 
out  in  which  the  action  shall  have  been  commenced,  on  the  first  day 
rthe  term  then  next  following,  there  to  be  made  defendant,  and  to 
id  such  bail,  if  ordered  by  the  Court,  and  for  such  purposes  as  are 
erein-after  next  specified ;  and  upon  the  appearance  of  the  party  at 
e  day  prescribed,  or  in  case  of  non-appearance,  on  making  the  usual 
idavit  of  service  of  the  declaration  and  notice,  it  shall  be  lawful  for 
B  laodlold,  producing  the  lease  or  agreement,  or  some  counterpart  or 
plicate  thereof,  and  proving  the  execution  of  the  same  by  affidavit, 
d  upon  affidavit  that  the  premises  have  been  actually  enjoyed  under 
ch  lease  or  agreement,  and  that  the  interest  of  the  tenant  has  expired, 
been  determined  by  regular  notice  to  quit,  as  the  case  may  be,  and 
It  possession  has  been  lawfully  demanded,  to  move  the  Court  for  a  rule 
rsuch  tenant  or  person  to  shew  cause,  within  a  time  to  be  fixed  by  the 
mrt,  on  a  consideration  of  the  situation  of  the  premises,  why  such  te- 
nt or  person,  upon  being  admitted  defendant,  beside  entering  into  the 
mmon  rule  and  giving  the  common  undertaking,  should  not  under- 
Le,  in  case  a  verdict  shall  pass  for  the  plaintiff,  to  give  the  plaintiff  a 
Igement  to  be  entered  up  against  the  real  defendant,  of  the  term 
Kt  preceding  the  time  of  trial,  and  also  why  he  should  not  enter 
0  a  recognizance  by  himself  and  two  sufficient  sureties,  in  a  rea- 
table  sum,  conditioned  to  pay  the  costs  and  damages  which  shall  be 
overed  by  the  plaintiff  in  the  action :  and  it  shall  be  lawful  for  the 
mrt,  upon  cause  shewn,  or  upon  affidavit  of  the  service  of  the  rule 
ease  no  cause  shall  be  shewn,  to  make  the  same  absolute  in  the 
tele  or  in  part,  and  to  order  such  tenant  or  person,  within  a  time  to 
fixed,  upon  a  consideration  of  all  the  circumstances,  to  g^ve  such 
dertakings  and  find  such  bail,  with  such  conditions  and  in  such  man- 
r  as  shall  be  specified  in  the  rule,  or  such   part  of  the  same  so 
ide  absolute  :  and  in  case  the  party  shall  neglect  or  refuse  so  to  do, 
d  shall  lay  no  ground  to  induce  the  Court  to  enlarge  the  time  for 
eying  the  same,  then,  upon  affidavit  of  the  service  of  such  order,  an 
solute  rule  shall  be  made  for  entering  up  judgement  for  the  plaintiff: 
d  that  in  all  ca8es(^)  wherein  the  landlord  shall  elect  to  proceed  in 
ictment  under  the  provisions  therein-before  contained,  and  the  tenant 
bU  have  found  bail,  as  ordered  by  the  Court,  then  if  the  landlord, 

(g)  1  Geo.  IV.  c.  87,  s.  6,  England  and  Ireland. 
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upon  the  trial  of  the  cause,  shall  be  nonsuited,  or  a  verdict  pass  against 
him,  upon  the  merits  of  the  case,  there  shall  be  judgement  against  him 
with  double(A)  costs. 

49.  If  the  interest  of  a  tenant  for  a  term  of  years,  or  for  any  ascer- 
tained portion  of  a  year,  or  from  year(»)  to  year,  held  under  a  lease, 
or  agreement  in  writing,  expire  by  lapse  of  time,  or  be  determined  by 
regular  notice  to  quit  given  either  by  the  landlord  or  by  the  tenaiit, 
and  an  ejectment  on  the  title  be  brought  for  recovery  of  the  posses- 
sion, the  tenant  may  be  compelled  by  force  of  this  Statute  either  to 
enter  into  a  recognizance(j)  with  sufficient  sureties  for  payment  of  the 
damages  and  costs,  or,  in  default  of  his  compliance,  judgement  may  be 
entered  up  by  the  landlord  against  the  casual  ejector.  A  tenasey 
under  an  agreement  in  writing  for  three  months(A)  certain,  is  a  hoU- 
ing  within  the  meaning  of  the  Act ;  but  a  tenant  from  year  to  year, 
holding  by  parol(/),  without  any  lease  or  written  agreement,  though 
his  interest  be  determined  by  regular  notice  to  quit,  does  not  come 
within  its  operation.  A  holding  for  a  life(m)  or  lives,  or  for  a  teim  of 
years(n),  determinable  on  the  fall  of  a  life  or  lives,  or  for  any  other 
uncertain  period,  such  as  the  minority(o)  of  a  person  beneficially  in* 
terested  in  the  premises,  will  not  entitle  a  landlord,  on  bringing  id 
ejectment,  to  compel  the  tenant  to  find  security  under  the  Statute. 

A  tenant  under  a  lease  for  fourteen  years,  determinable  at  the  end 
of  seven  years  by  either  party,  gave  due  notice  of  his  intention  to  qoit 
at  the  end  of  seven  years(/7),  which  the  landlord  accepted;  bat  the 
tenant  having  refused  to  quit  on  the  expiration  of  his  notice,  it  was 
ruled  he  was  not  bound  to  give  security  for  costs,  because  the  tenancy 
was  not  determined  either  by  efflux  of  time  or  by  the  usual  notice  to 
quit.  So  a  tenant  for  years,  who  duly  surrendered  his  term  and  after- 
wards(7)  refused  to  quit,  was  held  not  to  be  compellable  to  find  secu- 
rity within  the  Act ;  nor  where  the  tenant  was  suffered  to  continue  in 
possession(/')  for  a  year  after  the  lease  had  expired,  without  any  steps 
being  taken  for  recovery  of  the  premises ;  nor  where  there  is  a  dis- 


(A)  Reduced  to  single  costs  by  5  &  6 
Vict.  c.  97. 

(i)  Lessee  Keily  v.  Ejector,  1  Jebb  & 
Symes,  404,  cited. 

(J)  Doe  r.  Roe,  2  Dowl.  Pr.  C.  1 80. 

(k)  Doe  dem,  Phillips  v.  Roe,  5  B.  & 
Aid.  766 ;  1  D.  &  Ry.  433. 

(/)  Doe  dem,  Ld.  Bradford  v.  Roe,  5 
B.  &  Aid.  770. 

(m)  Anon.  2  Law  Rec.  133,  2nd  ser.  ; 
Anon.  1  Law  Rec.  342,  O.  S. 

(n)  Doe  dem,  Pemberton  r.  Roe,  7  B. 


&  Cress.  2. 

(o)  Lessee  Hobson  v.  Ejector,  H»y«» 
49;  Lessee  Orpen  ».  Ejector,  2  IrUb 
Law  Rep.  291. 

(p)  Doe  dem.  Ld.  Cardigan  v.  ^ 
I  Dowl.  &  Ry.  540 ;  Jack  dem,  Duke  of 
Devonshire  v.  Lynch,  1  Jebb  &  Syin«*» 
403 ;  1  Irish  Law  Rep.  6,  S.  C. 

(q)  Doe  dem,  Tindal  o.  Roe,  2  6.  & 
Adol.  922 ;  1  Dowl.  Pr.  C.  143,  S.  C 

(r)  Doe  dem,  Thomas  v.  Field,  2 
Dowl.  Pr.  C.  542. 


PBOCEDURE  IN  EJECTMENT. 


1055 


))ute(«)  about  the  title,  as  the  Statute  only  applies  to  cases  where  the 
hndlord's  title  is  clear;  nor  where  the  tenant  enters  under  an  equita- 
ble agreement  in  writing  for  a  lease  for  a  specified  term,  and  before 
its  regular(^)  expiration  is  served  with  notice  to  quit^  because  the 
yearly  tenancy  arises  from  payment  of  rent,  and  not  by  force  of  the 
iFiitten  contract.     A  tenancy  from  quarter  to  quarter,  determinable 
by  notice  at  the  end  of  any  three  months,  does  not  constitute  an 
i|[reement  for  a  term(ti)  certain  within  the  meaning  of  the  Act,  as  the 
tenn  is  uncertain  until  notice  to  quit  be  actually  given.     Under  a 
yearly  holding,  by  agreement  in  writing  from  three  landlords,  who 
were  tenants  in  common,  the  tenancy,  as  to  an  undivided  third  part, 
was  pot  an  end  to  by  a  notice  to  quit,  which  extended  to  the  whole  of 
the  premises,  and  possession  was,  in  like  manner,  demanded  of  the 
entire:   an  ejectment  being  brought  for  an  undivided(v)  third  part, 
on  a  motion  that  the  tenant  should  enter  into   the  usual  recogni- 
ances,  it  was  contended  that  the  Act  only  applied  where  the  land- 
knd  was  entitled  to  the  whole  of  the  premises,  but  the  objection  was 
oremiled. 

60.  A  notice  in  writing  signed  by  the  landlord  or  by  his  agent(tt;), 
demanding  possession  of  the  premises,  must  be  served  prior  to  bring^g 
the  ejectment,  and  a  written  or  printed  notice,  subscribed(x)  with 
the  name  of  the  landlord,  or  of  his  attorney,  requiring  the  tenant  *<  to 
^ffedx  in  Court(y),  on  the  first  day  of  the  ensuing  term,  to  be  made 
t  defendant  to  the  ejectment,  and  then  to  find  such  bail  and  enter  into 
mdi  recognizance,  and  give  such  undertakings  as  shall  be  ordered  by 
die  Court  pursuant  to  the  Statute,"  is  to  be  annexed  to  the  ejectment 
in  addition  to  the  usual  notice  signed  in  the  name  of  the  casual  ejector 
it  foot  of  the  declaration.  The  notice  annexed  to  the  ejectment  re- 
quiring bail  may  be  signed  by  A.  B.  as  agent  for  the  plaintiff(2:), 
instead  of  describing  him  as  agent  for  the  lessor  of  the  plaintiff,  or  for 
the  landlord,  and  it  is  quite  sufficient  if  a  notice  be  addressed  to  the 
tenant  to  appear  and  be  made  defendant  and  find  bail  pursuant  to  the 


-^(«)  Doe  dem,  Sanders  v.  Roe,  1  Dowl. 

'^.  C.  4. 

^  C«)  Anon.  1  Law  Rec.  342,  O.  S.  by 

'^^Haefiuher,  Baron. 

.  Cn)  Doe  dim.  Carter  o.  Roe,  10  Mees. 

*  W.  670;  2  Dowl.  Pr.  Ca.449. 

..  (w)  Doe  dem.  Morgan  o.  Rotheram,  3 

*^^L  Pr.  Ca.  690 ;  I  Gale,  157. 

^  Cv)  Doe  dem.  Beard  9.  Roe,  Tyrw.  & 

^*^.  870;  1  Meea.  &  W.  360,  S.  C. 


(x)  Jack  dem,  SpoUen  v.  Thmstout, 
1  Huds.  &  Br.  354;  and  see  Anon.  1  D. 
&  Ry.  435 ;  Doe  dem.  Sampson  v.  Roe, 
6  Moore,  54. 

(y)  Doe  dem,  Holden  v,  Rushworth, 
4  Mees.  &  W.  74 ;  6  Dowl.  Pr.  C.  712 ; 
S.  C. 

(z)  Doe  dem.  Beard  v.  Roe,  Tyrw.  & 
Gr.  870 ;  1  Mees.  &  W.  360,  S.  C. 
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Statute ;  and  it  is  not  requisite  it  should  appear  by  affidavit(a),  that 
person  signing  such  notice  was  the  landlord's  agent.  The  Excheq 
held  that  the  notice  demanding  possession  required  by  the  Statv 
should  be  served  prior(6)  to,  or  at  the  time  of  the  determination  oft 
tenant's  holding,  but  the  King's  Bench  subsequently  decided  that  t 
landlord(c)  was  not  obliged  to  give  the  written  notice  requiring  tl 
tenant  to  deliver  up  possession  previously  to  the  expiration  of  the  ten 
and  the  Exchequer  have  since  acquiesced  in  the  opinion(d)  expresK 
by  the  King's  Bench  on  the  subject.  On  a  holding  from  year  to  yei 
under  a  written  agreement,  the  usual  notice(e)  to  quit,  given  by  tt 
landlord,  is  a  sufficient  demand  of  possession  within  the  meanings 
the  Act.  The  affidavit  of  service  of  the  notice(y^  demanding  posse 
sion  must  be  entitled  in  the  ejectment  cause,  and  the  recognizaoi 
ought  also  to  be  entitled  in  the  can9e{g)  against  the  real  defendan 
and  not  against  the  casual  ejector. 

51.  Affidavits  must  be  made  verifying  all  the  £Btcts  necessary! 
support  the  application,  such  as  the  nature  of  the  instrument,  und^ 
which  the  premises  were  holden,  the  time  when  the  tenancy  endec 
the  manner  of  its  determination,  and  the  demand  of  possession,  and 
the  tenancy  were  determined  by  notice  to  quit,  signed  by  an  agent  o 
behalf  of  the  landlord,  the  affidavit(A)  must  shew  that  the  notice  t 
quit  was  given  by  the  landlord's  authority,  and  the  affidavits  mustb 
correctly  entitled  in  the  ejectment  cause(t)  against  the  real  defendant 
and  the  names  of  all  the  lessors  of  the  plaintiff  must  be  set  out. 

The  tenant  having  absconded  and  gone  to  America,  service  of  tbi 
notice  demanding  possession  was  effected  on  his  wife,  who  retaioec 
possession,  by  putting  the  notice  under  the  door,  which  the  wife  re< 
fused  to  open ;  and  a  conditional  order  was  granted(/)  that  such  ser^ 
vice  should  be  sufficient.  Though  it  is  requisite  that  the  agreemenl 
under  which  the  tenant  held  should  be  verified  by  affidavit,  it  is  not 


(a)  Doe  dem.  Geldart  v.  Roe,  1  Willm. 
WoU.  &  H.  346. 

(6)  Loveland  dem.  Roberts  v.  Thrust- 
out,  1  Huds.  &  Br.  354,  note. 

(c)  Jack  dem.  Spollen  v.  Thrustout, 
1  Huds.  &  Br.  354. 

(d)  Lessee  Ld.  Bandon  v.  Ejector,  6 
Law  Rec.  318,  2nd  series. 

(e)  Doe  dem,  Ld.  Anglesey  r.  Roe,  2 
D.  &  Ry.  565 ;  Loveland  dem.  Roberts 
V.  Tbrustout,  1  Huds.  &  Br.  354,  note. 

(/)  Jack  dem.  Spollen  v.  Thrustout, 


I  Huds.  &  Br.  203. 

(g)  Roe  dem.  Durant  v.  Moore,  ^ 
Ring.  656  ;  4  Moore  &  P.  531 ;  1  Willff 
Woll.  &  Dav.  75. 

(h)  Doe  dem.  Beard  v.  Roe,  I  M«* 
&  W.  360. 

(0  Doe  dem.  Watson  t?.  Roe,  1  WilW 
Woll.  &  Dav.  75;  Doe  dem.  ?rjme 
Roe,  8  Dowl.  Pr.  Ca.  340 ;  Doe  <^ 
Cousins  V.  Roe,  7  Dowl.  Pr.  Ca.  53- 

(/)  Doe  dem.  Selgood  v.  Ro^* 
Willm.  Woll.  &  H.  206. 
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jy(k)  it  should  be  proved  by  the  attesting^  witnesa,  but 
H^ution  of  the  iDStruiiient(/)  of  demise  by  the  lessee  must  be 
0  positively,  and  where  the  defendant's  attorney  was  a  sub* 
'  witness  to  the  lease,  he  was  ordered(a}t)  to  make  an  affidavit 
:ecution  in  support  of  an  application  under  the  Statute.  The 
T  security  can  only  be  drawn  up  on  reading  the  original  lease 
^ment,  or  some  counterpart  or  duplicate  thereof,  and,  therefore, 
riginal  instrument  be  not  stamped{n)  at  the  time  of  obtaining 
,  the  defect  cannot  be  supplied  by  subsequently  affixing  a  penal 
>  the  instrument. 

In  answer  to  a  rule  to  shew  cause  why  the  defendant  should 
T  into  the  usual  recognizance,  an  affidavit  was  made  by  the 
admitting  service  of  the  notice  to  quit,  but  alleging  he  had 
ds  retaken  the  premises(o)  by  parol,  and  had  ever  since  held 
ider  such  new  contract,  which  was  then  subsisting;  but  the 
\  made  absolute,  because  it  was  not  stated  for  what  period,  or 

terms  the  tenancy  had  been  renewed. 

jurisdiction  conferred  by  this  Statute  is  subject  to  the  discre- 
he  Court(j9),  and  where  the  landlord  has  been  guilty  of  laches 
ing  for  security,  or  where  a  trial  may  be  speedily  had  and  cir- 
ices  of  peculiar  hardship  are  disclosed,  the  Court  will  not  in- 

but  in  the  absence(9)  of  any  affidavit  by  the  tenant  shewing 
)le  ground  for  defending  the  suit,  the  order  requiring  security 

made  absolute ;  after  an  absolute  order  that  the  tenant  in 
on  and  those  deriving  under  him  shall  find  security  for  the 
lich  shall  be  recovered  by  the  plaintiff,  unless  the  rule  be  com- 
th,  all  persons  are  prevented(r)  from  taking  defence,  and  judge- 
iy  be  marked  as  in  ordinary  cases  where  no  defence  is  entered, 

defence  taken  without  obeying  the  rule,  will  be  set  aside  on 
ion  to  the  Court. 

After  the  appointment  of  a  receiver  by  a  Court  of  Equity  to 
the  rents  and  profits  of  demised  premises,  if  the  landlord  or  his 


«  dem*  Avery  v.  Roe,  6  Dowl. 
18 ;  Doe  dem*  Gowland  v.  Roe, 
Pr.  C.  35 ;  Doe  dem,  Morgan 
ram,  3  DowL  Pr.  C.  690;  1 
r,  S.  C. 
e  dem.  Beard  v.  Roe,  2  Gale's 

• 

oe  dem.  kyerj  v.  Roe,  6  Dowl. 

18. 

)e  dem,  Caulfield  v.  Roe,  3  Bing. 

19  \  5  Dowl.  Pr.  C.  365 ;  and  see 


Doe  dem.  Holder  v.  Rushworth,  4  Mees. 
&  W.  74. 

(o)  Roe  dem,  Durant  r.  Doe,  6  Bing. 
574. 

{p)  Lessee  Ld.  Bandon  v.  Ejector,  6 
Law  Rec.  318-323;  Lessee  Clooney  o. 
Ejector,  4  Irish  Law  Rep.  413. 

{q)  Lessee  Flynn  v.  JBjector,  1  Irish 
Law  Rep.  72. 

(r)  Lessee  Connolly  v.  Ejector,  5 
Law  Rec.  12,  2nd  series. 
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solicitor  be  aware  of  such  appointinent(tf),  leave  must  be  obt 
the  Court,  on  a  motion  for  that  purpose,  to  proceed  .by 
either  on  the  title,  or  for  non-payment  of  rent,  or  if  an  eje 
served  by  a  landlord  who  is  not  aware  that  a  receiver  was 
over  his  tenant's  lands,  as  soon  as  the  existence  of  a  receiv 
discovered,  leave  must  be  obtained  for  liberty  to  prosecute  t 
execute  the  writ  of  possession,  as  a  superior  Court  wl 
possession  of  property  cannot  suffer  any  interference  with  its 
unless  permission  be  granted. 

(s)  M'Donnell  v.  Clarke,  2  Hogan,  108 ;  Evans  0.  Norcott,  1  Longf. . 
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i4mts.  rits,  or  Feraict  against  him. 
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^ts  of  Nonsuit  lost  by  Death  of  Crops. 

^arty  before  Trial.  76.  Liability  of  Sheriff  for  delay  in 

vivor  of  Judgement  in  Ejectment.  executing  habere. 

ath  of  sole  Lessor  of  the  Plain-  77*  Warrant  of  Attorney  to  confess 

iffy  being  only  Tenant  for  Life.  Judgement,  and  issue  habere, 

rit  of  Restitution.  contemporaneous  with  Demise. 

ial  of  Ejectment. 

After  defence  taken  to  an  ejectment  and  with  the  view  of 
expense,  a  consent,  signed  by  the  defendant's  attorney(a),  is 
;ly  given,  ^^  that  judgement  shall  be  forthwith  entered  for  the 
,  with  release  of  errors  and  stay  of  execution"  until  some  speci- 
.  being  usually  the  time  at  which  judgement  could  be  obtained 
diet  in  favour  of  the  plaintiff,  and  if  the  consent  be  accepted 
>laintiff*s  attorney,  he  will  be  bound(6)  by  the  stay  of  execu* 
Tted  in  the  instrument.  Formerly  where  a  consent  for  judge- 
ith  stay  of  execution,  was  filed  without  the  concurrence  of  the 
s  attorney,  an  order  might  have  been  obtained(c)  to  expunge 
of  execution,  upon  which  judgement  was  entered,  and  execu- 
hwith  issued ;  the  mode  of  proceeding  in  this  respect,  however, 
i  altered,  as  it  is  considered  contrary((/)  to  principle  to  strike 
[condition,  subject  to  which  the  consent  is  filed,  and  treat  it  as 

ssee  Dickenson  v.  Dyas,  Batty,      Jebb  &  S.  686 ;  Lessee  Verner  r.  Rorke, 
e  note.  2  Law  Rec.  148,  2nd  ser. 

isee   Finlay  17.  Ladley,  Batty,  (cQ  Beaumont  v.  Brassington,  IJones's 

Exch.  Rep.  311 ;  2  Law  Rec.  275,  2nd 
(  dem.  Lawless    v.  Mowlds,  1      ser. 
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an  absolute  authority  to  issue  immediate  execution ;  the  course  no^^ 
pursued,  in  such  cases,  is  to  set  aside  the  consent  for  judgement  witt^ 
costs  as  a  mere  nullity,  and  Joy,  C.  B.,  observed,  that  the  suit  was  t^i, 
be  prosecuted,  as  if  no  such  document  ever  existed,  but  the  othe^ 
Courts(e)   give  the  plaintiff  liberty  to  mark  judgment  against  th^ 
casual  ejector.     The  defendant's  attorney  having  refused  to  sign 
consent  for  judgement,  which  had  been  signed  by  his  client,  the  offic^^ 
of  the  Court  refused  to  act  upon  it  without  the  attorney's  signatocr^ 
and  the  Court(/)  declined  to  interfere  unless  it  should  be  satisfiEu^toiSj^ 
shewn  that  the  attorney  was  guilty  of  impropriety,  or  was  actuated  l^ 
caprice  in  withholding  his  sanction.     Although  a  consent  for  judge- 
ment be  given,  it  will  be  necessary  to  proceed  with  the  ordinary  rules 
for  the  purpose  of  obtaining  judgement  against  the  casual  ejector,  sou 
to  bind  other  persons  who  were  served  with  the  ejectment ;  the  regular 
course  being  to  mark  judgement(^)  against  the  casual  ejector,  and  not 
against  the  party  to  the  consent. 

55.  At  common  law  the  death  of  a  sole  plaintiff  or  of  a  sole  de- 
fendant, at  any  time  before  final  judgement,  caused  an  abatement  of 
the  suit,  but  by  the  Irish  Statute(A),  7  Will.  III.  c.  7,  it  is  enacted, 
that  in  all  actions  real  and  personal,  or  mixed,  the  death  ofdtber 
party  between  the  verdict  and  the  judgement  shall  not  be  alleged  for 
error,  so  as  judgement  be  entered  within  two  terms  after  such  verdict 

If  a  sole  defendant  in  ejectment  die  (zfter  the  commiBsion-day(0 
of  the  assizes,  and  a  verdict  be  given  after  his  death,  judgement  may 
be  entered  under  the  Statute  for  or  against  him,  as  if  he  were  alive, 
aC  any  time  within  two  terms  after  the  verdict,  the  assizes  being,  in 
law,  considered  as  one  day ;  but  if  the  lessor  of  the  plaintiff  be  non- 
suited, the  costs  will  be  lost,  because  the  consent  rule  is(j)  merely 
personal,  and  the  Statute(A)  does  not  extend  to  cases  of  nonsuit. 

Upon  the  trial  of  an  ejectment  for  nonpayment  of  rent  a  verdict 
was  entered  for  the  lessor  of  the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  a  point  saved,  and  while  the  case  was  depending  for  judge- 
ment, and  after  more(/)  than  two  terms  had  elapsed,  the  sole  defeod- 

(0  Clarke  r.  Butler,  1  Jebb&  S.  268;  Car.  II.  c.  8,  s.  I,  English. 

Crawf.  &  Dix,  464 ;  Hargrave  v.  But-  (i)  Anon.  1  Salk.  8. 

ler,  6  Law  Rec.  38,  S.  C. ;  Jackson  v,  (J)  Thrustout  v.  Bedwell,  2  Wils.7. 

Warburton,  Smythe,  474.  (A)  Dowbiggin  v.  Harrison,  10  B.  & 

(/)  Lessee  Penny  t?.  Beasley,  Ale.  &  Cress.  480;  5  Mann.  &  Ry.  431,  S.C; 

Nap.  177.  Doe  dem,  Lintot  ».  Ford,  2  Smith's  R«P- 

{g)  See  Doe  dem,   Duke  of  Devon-  408. 

shire  v.  Uniacke,   1  Huds.  &  Br.  619;  (I)  Jack  (i^m.  Purcell  r.  Kirby,  MSS. 

Smith  V.  Jones,  8  Mod.  118.  K.  B.  Mich.  1835. 

(A)  7  Will.  IIL  c.  7,  s.  2,  Irish;  17 
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&Bt  died :  in  the  term  following  his  death  the  question  was  argued, 
and  judgement  of  nonsuit  was  ordered  to  be  entered. 

56.  If  a  sole  defendant  die  before  the  commencement  of  the  assizes, 
Ae  suit  abates,  and  a  new  ejectment  must  be  brought ;  and  though 
t  ?erdict(iii)  pass  for  the  lessor  of  the  plaintiff  upon  full  evidence,  the 
judgement  may,  upon  motion,  be  arrested,  or  will  be  reversed  on  writ 
of  error. 

67.  A  sole  defendant  in  ejectment  having  died  before  trial,  and 
the  lessor  of  the  plaintiff  not  being  guilty  of  any  wilful  delay,  the 
Court,  for  the  purpose  of  preventing(n)  the  bar  of  the  Statute  of  Li- 
mitations from  attaching,  ordered  that  the  lessor  of  the  plaintiff  should 
be  at  liberty  to  mark  judgement  against  the  casual  ejector,  and  issue 
execution,  unless  the  devisee  of  the  deceased  party,  or  the  tenant  in 
pooession,  should  appear  and  defend  the  action. 

68.  If  the  defendant  in  ejectment  give  a  consent  for  judgement, 
die  Court  will  permit  judgemeDt(o)  to  be  entered  up  after  the  defend- 
int^s  death,  as  of  the  term  when  the  consent  was  signed :  and  where  a 
tenant  gave  a  consent  for  judgement  in  an  ejectment  for  non-payment 
ef  Tent,  with  stay  of  execution  until  the  following  term,  and  the  lessor 
ofthe  plaintiff  died  before  judgement  was  marked,  the  Court,  on  de- 
lNite(p),  allowed  judgement  to  be  entered  in  the  next  term  after  his 
death,  at  the  suit  of  the  feigned  lessee. 

69.  By  the  Irish  Statute(9),  9  Will.  III.  c.  10,  s.  7,  it  is  enacted, 
that  if  two  or  more  persons  shall  be  jointly  plaintiflb  in  any  action 
^amst  two  or  more  persons  likewise  jointly  named  defendants  there- 
in, the  death  or  deaths  of  one  or  more  of  such  plaintiflb  or  defendants 
^hall  not  abate  such  writ  in  such  action,  but  that  the  same  being  sug- 
gested on  the  roll  or  record,  it  shall  be  lawful  for  the  surviving  plain- 
tiff or  plain tiflb  in  such  action  to  proceed  to  judgement  against  the 
*<>^ving  defendant  or  defendants  as  if  such  death  had  not  been. 

If  defence  be  taken  to  an  ejectment  by  two  persons  jointly,  and 
^€  of  them  die  at  any(r)  time  before  judgement,  the  death  of  such 
Ptt^y  may  be  suggested  on  the  roll,  and  the  action  may  proceed 
the  survivor ;  but  if  each  defendant  separately  take  defence  for 


C*)  Anon.  I  Salk.  8 ;  Lessee  Aylmer  the  note  to  Wheatley  v.  Lane,  I  Sannd. 

5^  Hi'Ndll,  Crawf.  &  Dix,  368 ;   Lessee  219,  F. 

"^itiDgs  V.  Ejector,  4  Irish  Law  Rep.  (p)  Lessee  Wier    v.  Allen,  2  How. 

^"^  Law  Exch.  67,  K.  B.  1754. 


O)  Doe  dem.  Grubb  o.  Grubb,  5  B.  (o)  0  Will.  III.  c.  10,  s.  7,  Irish ;  8  & 

wm.  -     -  - 


457.  9  wm.  in.  c.  II,  s.  7,  English. 

1-^  C<»)  Doe  dem.  Duke  of  Devonshire  o.  (r)  Farr  v,  Denn,  1  Borr.  362 ;  Gree 

^iiitdw,  1  Huds.  &  Br.  619;  and  see     v.  Rolle,  1  Ld.  Raym.  717;  Withers  v. 
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a  part  only,  or  if  several  defendants  join  in  their  defences  under  a  eoi7 
solidation  rule,  and  one  of  such  partie8(«)die  before  the  assizes,  an  ex^ 
cution  cannot  be  issued  for  the  lands  covered  by  the  defence  of  the 
deceased  party,  because  there  is  no  person  in  Court  against  whonf 
judgement  can  be  given  or  execution  obtained.    A  verdict  in  eject- 
ment  being  obtained  against  husband  and  wife,  and  the  husband  lur- 
ing died,  it  was  ruled(^),  that  upon  a  suggestion  of  his  death  tbe 
plaintiff  was  entitled  to  judgement  against  the  survivor,  because  tbe 
ejectment  was  said  to  be  in  nature  of  an  action  of  trespass,  and  tk 
wife  was  charged  for  her  own  act. 

60.  In  an  ejectment  against  a  feme  sole^  who  married  before  tbe 
trial,  and  after  verdict  against  her,  judgement  was  marked  and  a  writ 
of  possession  was  issued(ti)  against  her  in  her  original  name,  which 
was  held  to  be  regular,  as  the  verdict  established  she  had  no  interest 
in  the  premises  capable  of  being  transferred  to  her  husband. 

6 1 .  The  death  of  a  sole  lessor  of  the  plaintiff  does  not  abate(r)  id 
ejectment  suit,  because  it  appears  by  the  frame  of  the  record,  that  a 
subsisting  demise(t6*)  is  vested  in  the  nominal  plaintiff:  the  lessor  of 
the  plaintiff,  in  an  ejectment  for  nonpayment  of  rent,  having  died  after 
defence  taken,  and  before  the  assizes,  judgement  was  entered  against 
the  casual  ejector,  in  consequence  of  the  non-appearance  of  tbe  defen- 
dant on  the  trial,  and  a  writ  of  possession  was  executed :  upon  a  mo- 
tion for  a  writ  of  restitution,  stating  by  affidavit  the  death  of  the  lessor 
of  the  plaintiff  before  the  assizes,  the  Court  decided  that  his  death  dM 
not  cause(a;)  an  abatement  of  the  suit,  and  that  the  Ejectment  Acts 
having  substituted  service  of  the  ejectment  for  demand  and  re-entry  at 
common  law,  worked  as  complete  an  eviction  of  the  tenant's  interest, 
when  followed  by  judgement  and  execution,  as  a  regular  demand  and 
re-entry  would  have  done  at  common  law  for  a  condition  broken,  and 
that  if  the  defendant  were  to  be  restored,  he  could  only  be  reinstated 
as  a  trespasser. 

62.  If  a  sole  lessor  of  the  plaintiff  die  before  the  assizes(y),  and  the 
nominal  plaintiff  be  nonsuited,  by  reason  of  the  non-appearance  of  the 


Harris,  2  Ld.  Raym.  808.  (w)  Doe   dem.   Bvne     v.   Brewer,  2 

is)  Adams,  382  ;  Gilb.  on  Eject.  98.  Chitty's  Rep.  323 ;  Jack  dem.  Newtoav. 

(f)  Rij^rby  V.  Lee,  Cro.  Jac.  356,  de-  Byrne,  3  Irish  Law  Rep.  35 ;  Doe  dtm» 

cided  before  the  Stat.  17  Car.  II.  c.  8;  Beyer  r.  Roe,  4  Burr.  1970;  Doe  tUm, 

Lee  V.  Rowkelev,  1  Ro.  Rep.  14.  Cozens   v.  Cozens,  1  Gale  &  Dav.  503i 

(tt)  Doe  dem.'Taggart  r.  Butcher,  3  1  Q.  B.  Rep.  426. 

M.  &  Selw.  557.  W  Jack  dem.  French  v,  Dillon,  MSS. 

(o)  Thrustout  dem.  Turner  c.  Grev,  K.  B.  10th  July,  1821. 

2  Stra.  1056.                                         '  (y)  Thrustout  c.  Bedwell,  2  Wils.  7. 
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Pendant  on  the  trials  or  in  case  a  verdict  pass  for  the  defendant^  the 
^^edy  for  costs,  being  merely  personal,  will  be  lost :  and  where  the 
^^^or  of  the  plaintiff  died  after  the  commission-day,  and  the  nominal 
"•indff  was  nonsuited  on  the  merits,  it  was  ruled(z)  that  the  executor 
^f  the  lessor  of  the  plaintiff  was  not  liable  for  the  costs,  as  the  con- 
^t  role  was  merely  personal,  and  the  provisions  of  the  Statute(a) 
a  not  extend  to  cases  of  nonsuit(&) :  but  where  the  lessor  of  the  plain- 
ff  died  after  verdict  in  his  favour,  and  the  costs  of  the  cause  were 
Ued  by  consent,  the  defendant  was  ordered(c)  to  pay  the  amount  to 
lie  personal  representative  of  the  lessor  of  the  plaintiff. 

63.  If  a  writ  of  possession  be  not  sued  out  within  a  year  and  a  day 
iter  judgement  in  ejectment,  whether  against  the  casual(J)  ejector  or 
giiiist  a  real(e)  defendant,  the  suit  must  be  revived  by  scire  facias 
^liost  the  terre-tenants,  or  against  the  defendant  and  terre-tenants, 
^cfere  execution  can  be  issued.  In  like  manner,  whenever  a  new  person 
becomes  chargeable  to  the  execution  of  a  judgement,  who  was  not  a 
wty  to  the  record,  a  scire  f€unasm\i%t  be  issued  to  make  him  a  party 
3  the  judgement,  and  therefore  upon  the  decease  of  a  defendant  who 
(  solely  chargeable,  after  judgement  and  before  execution,  a  scire 
iMf  must  issue  to  revive  the  judgement;  but  the  death  of  a  sole 
iKMr  of  the  plaintiff,  after  judgement  and  before  execution,  does  not 
soder  a  revival  of  the  judgement(y^  necessary,  because  the  nominal 
Udntiff  has  a  subsisting  interest  sufficient  to  maintain  the  suit.  It  is 
3t,  however,  an  unusual  precaution  to  revive  a  judgement  in  eject- 
^t  after  the  death  of  the  only(^)  lessor  of  the  plaintiff.  In  the 
exchequer  leave  must  be  obtained(A)  to  issue  a  scire  facias  to  revive 
judgement  in  ejectment,  and  the  application  must  be  grounded  on 
i  affidavit  shewing  that  no  change  in  the  right  of  the  party  to  the 
liMssion  had  taken  place  subsequently  to  the  judgement,  and  ac- 
Hmtmg  for  the  delay.  It  is  unnecessary  to  apply  (t)  for  such  permis- 
oo  m  the  Queen's  Bench,  but  after  a  writ  of  possession  has  been 


(i)  Doe  dewu  Pain  o.  Grondy,  I  B.  & 
W  284:  2  D.  &  Ry.  437,  S.  C. 
(a)  7  Wm.  III.  c.  7,  8.  2.  Irish;  and 
Gmt.  IL  c.  8,  8.  1,  English. 
Q)  Doe  dem.  Lintot  v.  Ford,  2  Smith's 
9>  408 ;  Dowbigffin  o.  Harrison,  10 
ftCren.  480;  5M.&  Ry.  431. 
(c)  Goodrig^t  o.  Holton,  Barnes,  119. 
[i)  Proctor  9.  Johnson,  2  Salk.  690; 
Axd  Ratdi.  669. 

e)  Witnere  v,  Harris,  2  Ld.  Raym. 
I;  1  Salk.  258. 

VOL.  II. 


(/)  Jack  dem.  Newton  ©.  Bvme,  3 
Irish  Law  Rep.  35 ;  Doe  dem,  Beyer  v. 
Roe,  4  Burr.  1970. 

ig)  Lessee  Reford  v.  Ejector,  5  Law 
Rec.  294 ;  Lessee  Baker  v.  Ejector, 
Crawf.  &  Dix,  192;  6  Law  Rec.  249, 
S.  C. 

(A)  Lessee  Reford  ©.  Ejector,  5  Law 
Rea  294. 

(t)  Lessee  Pope  v.  Ejector,  Ale.  & 
Nap.  43;  Glasc.  13. 
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executed,  it  is  irregular(y)  to  revive  the  judgement  for  the  purpose 
retaking  possession. 

64.  Upon  the  decease  of  a  lessor  of  the  plaintiff  pending  an  ejec 
ment,  who  was  merely  tenant  for  his  own  life,  the  possession  is  not  t 
be  recovered,  but  the  ejectment  is  the  medium(A)  through  which  th 
mesne  profits  of  the  lands  are  to  be  enforced*     A  party  having  a  nght 
to  the  possession  on  the  day  of  the  demise  and  at  the  time  of  serving 
his  ejectment,  which  expires  or  is  determined  before  the  trial,  he  maj 
continue(/)  the  proceeding  for  the  purpose  of  recovering  the  mesne 
profits  which  accrued  during  the  time  the  defendant  was  a  trespasser, 
but  the  Court  will  not  allow  any  writ  of  possession  to  be  executed. 
So  where  the  title  of  the  lessor  of  the  plaintiff  was  within  two  days  of 
expiring,  and  the  party  taking  defence(m)  was  entitled  to  the  inune- 
diate  estate  in  reversion,  though  such  defence  might  have  been  consi- 
dered irregular,  the  Court  refused  to  direct  that  a  writ  of  possessioB 
should  be  issued. 

The  only  lessor  of  the  plaintiff  in  an  ejectment  for  non-payment  of 
rent  having  died  after  defence  taken  and  before  the  assizes,  judgement 
was  marked  against  the  casual  ejector  by  reason  of  the  defendant's(i) 
non-appearance  on  the  trial,  and  the  writ  of  possession  was  execotei 
Before  the  time  for  redeeming  had  elapsed,  an  application  was  madsi 
on  behalf  of  the  defendant,  for  a  writ  of  restitution,  upon  affidaTHi 
stating  the  death  of  the  lessor  of  the  plaintiff  before  the  assizes,  anl 
that  he  was  only  tenant  of  the  premises  for  his  own  life^  but  the  Conrt 
held  that  after  execution  executed  they  were  prohibited,  by  the  express 
provisions  of  the  Ejectment  Acts,  from  granting  any  relief. 

65.  A  writ  of  restitution(o)  will  not  be  awarded,  nor  will  a  regulir 
judgement  be  set  aside,  nor  will  liberty  be  given  to  take  defence(p), 
unless  the  party  omitted  to  be  served,  or  defectively  served,  or  claim^ 
ing  a  right  to  defend  the  ejectment,  make  an  affidavit  denying  that  be 
was  served  with  the  ejectment,  or  that  he  had  notice  of  the  proceed- 
ings, and  shewing  not  only(g')  a  title  to  the  lands,  but  that  he  was  in 


(J)  Jack  dem.  Ashley  r.  Ejector,  2 
Jebb  &  S.  162  ;  2  Irish  Law  Rep.  264; 
and  see  Lessee  Keatinge  v.  Ejector,  Bat- 
ty, 431. 

(Ji)  Doe  dem.  Morgan  r.  Bluck,  3 
Campb.  N.  P.  C.  450. 

(/)  Jack  dem,  Johnston  v,  Stewart, 
Smith  &  B.  369 ;  Thrustout  dem.  Tur- 
ner r.  Grey,  2  Stra.  1056  ;  Capel  r.  Sal- 
tonstal,  3  Mod.  249  arg<».  ;  and  sec  Jones 
dem,  M*Donnell  i;.  Grady,  2  Huds.  & 
Br.  537. 

(tm)  Jack  dem.  Thompson  v.  Andrews, 


1  Jebb  &  S.  547. 

(n)  Jack  dem,  French  ».  DiUon,  M88. 
K.  B.  July,  1821. 

(o)  Doe  dem.  Williams  v,  Williina, 
4  Nev.  &  M.  259;    2  Ad.  &  EIL  881; 
M*Culloch  V.  M'Christie,   1  Law  Rec 
308 ;  Lessee  Archp.  of  Dublin  v.  £j«^ 
tor,  3  Irish  Law  Rep.  12. 

{p)  Lessee  White  v.  Ejector,  1  Lm 
Rec.  151,  2nd  series. 

(y)  Doe  dem.  Thomson  v.  Roe,  * 
Dowl.  Pr.  Ca.  1 15 ;  Lessee  Gamble  i 
Ejector,  1   Law  Rec  94,  2nd  aeriei 
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ion,  or  in  receipt  of  the  rents(r)  at  the  time  of  the  alleged  ser- 
'  collu8ioD(«)  must  be  shewn  between  the  lessor  of  the  plaintiff 
occupier. 

arty  in  possession  having  instructed  an  attorney  to  defend  an 
nt,  but  through  mistake(0  of  the  name  of  the  lessor  of  the 
he  was  unable,  after  search  made  in  the  proper  office,  to 
that  such  ejectment  had  been  moved  on,  the  Court  set 
s  judgement,  which  was  duly  entered,  as  obtained  by  surprise, 
lent  of  costs,  and  on  undertaking  to  try  the  cause  at  the  ensu- 
Ees,  and  possession  was  ordered  to  be  restored  in  the  mean 
»o  after  judgement  marked  against  the  casual  ejector,  and  after 
>  of  possession  was  partly  executed,  upon  an  affidavit  by  a 
1  possession,  stating  he  had  instructed  an  attorney  to  take  de- 
Q  his  behalf,  which,  through  inadvertence,  had  not  been 
,  and  that  the  party  applying  had  a  good  defence  on  the  me- 
still  continued  in  possession,  an  order  was  made  to  set  aside 
rement  on  payment  of  costs,  and  leave  was  given  to  take 

)rder  for  a  writ  of  restitution  can  only  be  made(v)  by  the 
nd  not  by  a  judge  in  chambers,  and  the  necessary  affidavit  to 
mch  an  application  should  be  made(z^)  by  the  party  himself, 

by  his  attorney.  A  writ  of  restitution  only  lies  against(a;) 
o  the  record,  and  where  judgement  against  the  casual  ejector 
de  after  execution  executed,  or  where  the  writ  of  possession  is 

and  the  judgement(y)  is  undisturbed,  the  proper  course  is,  to 
r  an  ordeT(z)  commanding  the  lessor  of  the  plaintiff  to  restore 
m,  and  after  service  of  the  order,  and  refusal  to  comply,  an 
mt  will  be  granted.     A  party  irregularly  evicted  waives  his 


Ledger  v.  Roe,  3  Taunt  566. 
aee  Green  v.  Ejector,  2  Law 
1st  series;  Lessee  Lodge  v. 
i  Law  Rec,  115,  2nd  series. 
)  €tem.  Thomson  v.  Roe,  4 
.  Ca.  115;  Goodtitle  v.  Bad- 
kunt.  820. 

i  elem.  Fowler  v.  Roe,  1  Ld. 
i&O;  Doe  dem.  Shaw  v.  Roe, 
260. 

i  dem.  Mullarky  v.  Roe,  11 
.333;  3  P.  &  Dav.  316 ;  Doe 
ST  ©.  Roe,  2  Harr.  &  W.  130 ; 
Ingram  v.  Roe,  1 1  Price,  507* 
)  dem.  Williams  v.  Williams, 


4  Nev.  &  M.  259;  2  Ad.  &  Ell.  381 ; 
and  see  Doe  dem,  Stephens  v.  Lord,  7 
Ad.  &  £U.  610. 

(tr)  Lessee  Jones  v.  Mills,  1  Law  Rec. 
46,  2nd  series ;  Lessee  Gamhle  v.  Ejec- 
tor, 1  Law  Rec.  94,  2nd  series. 

(x)  Rex  V.  Leaver,  2  Salk.  587* 

{y)  Doe  dem.  Stephens  v.  Lord,  7  Ad. 
&  Ell.  610;  2  Nev.  &  P.  604,  S.  C. ;  and 
see  Longf.  on  Ejectment,  229 ;  Doe  dem. 
Stratford  v.  Shaill,  8  Jurist,  538. 

(2)  Doe  dem,  Williams  v,  Williams,  4 
Nev.  &  M.  263  ^  2  Ad.  &  Ell.  381 ;  Da- 
vis  dem,  Povey  v.  Doe,  2  W.  Bla.  892. 
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right  to  be  reinstated  by  entering  into  a  new(a)  agreement  with  th 
lessor  of  the  plaintiff  for  possession  of  the  same  premises. 

66.  If  the  defendant  do  not  appear  at  the  trial  and  confess  lease 

entry,  and  ouster,  the  pldntiff  in  ejectment  will  be  nonsuited,  and  th< 

cause  of  the  nonsuit  must  be  specially  endorsed  on  the  pastea^  whid 

will  entitle  the  lessor(&)  of  the  plaintiff  to  mark  judgement  against  tiu 

casual  ejector.     Where  several  defendants  take  defence  jointly,  and 

some  of  them  do  not  appear,  the  trial  proceeds  against  such  as  appear, 

and  a  verdict  is  entered  for  such  as  make  default,  and  an  endone- 

ment(c)  is  made  on  the  postea^  stating  that  such  verdict  was  entered 

for  the  absent  defendants,   because  they  did  not  appear,  which  wil! 

entitle  the  lessor  of  the  plaintiff  to  mark  judgement  against  the  casoa 

ejector  for  the  lands  in  possession  of  the  defendants  who  made  de&ult 

Twelve  persons  having  taken  defence  jointly  to  an  ejectment,  withott 

specifying  the  particular  parts  which  they  meant  to  defend,  two  of  tb 

defendants  withdrew  their  defences  at  the  assizes,  and  suffered  judge 

ment  by  default,  and  the  other  ten  defendants  having  obtained  a  rei 

diet  for  ten  messuages,  of  which  they  were  in  possession,  but  whid 

formed  only  a  small  part  of  the  property,  on  a  question(€Q  reserved,  tb 

Court  directed  the  verdict  to  be  entered  generally  for  the  lesson  c 

the  plaintiff,  and  that  the  execution  should  be  confined  to  the  premise 

in  possession  of  the  parties  who  made  default,  and  that  the  lessors  ( 

the  plaintiff  should  have  the  general  costs  of  the  cause,  and  that  tl 

ten  defendants  should  have  the  costs  of  defending  for  the  premises  t 

which  they  proved  title. 

67.  In  all  cases  between  landlord  and  tenant  it  is  enacted  by  tt 
Statute(e)  1  Geo.  IV.  c.  87,  that  wherever  it  shall  appear  on  the  tri 
of  any  ejectment,  at  the  suit  of  a  landlord  against  a  tenant,  that  su< 
tenant,  or  his  attorney,  hath  been  served  with  due  notice{f)  oftrii 
the  plaintiff  shall  not  be  nonsuited  for  default  of  the  defendant's  t 
pearance,  or  of  confession  of  lease,  entry,  and  ouster,  but  the  prodi 
tion  of  the  consent  rule  and  undertaking  of  the  defendant  shall,  in 
such  cases,  be  sufficient  evidence  of  lease,  entry,  and  ouster  :  and 
judge,  before  whom  such  cause  shall  come  on  to  be  tried,  shall,  whet 


(a)  Lessee  Wynne  v.  Swift,  2  Irish  Dowl.  Pr.  Ca.  412;  Roe  dem.  Bk 
Law  Rep.  159.  Street,  4  Nev.  &  M.  42. 

(b)  Bull.  N.  P.  98  ;  Turner  v.  Bar-  (c)  1  Geo.  IV.  c.  87,  s.  2,  EnglisI 
haby,  1  Salk.  259.  Irish. 

(c)  Bull.   N.  P.   98;    Claxmore  r.  (/)    Doe  dem,  Thompson   r.  I 
Searle,  1  Ld.  Raym.  729.  son.  12  Ad.  &  Ell.  135;  4  P.   & 

(«0  Doe  cfem.  Bishton  v.  Hughes,  2  142 ;  2  Moo.  &  Rob.  283,  S.  C. 
Cro.  M.  &  Rose.  281 ;  4  Tyrw.  957 ;  4 
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endant  shall  appear  on  such  trial  or  not,  permit  the  plaintiff  on 
J,  after  proof  of  his  right  to  recover  possession  of  the  whole,  or 
part,  of  the  premises  mentioned  in  the  declaration,  to  go  into 
e  of  the  mesne  profits  thereof,  which  shall  or  might  have  ac- 
•om  the  day  of  the  expiration,  or  determination,  of  the  tenant's 
in  the  same,  down  to  the  time  of  the  verdict  given  in  the 
>r  to  some  preceding  day  to  be  specially  mentioned  therein  : 
jury  on  the  trial,  finding  for  the  plaintiff,  shall,  in  such  case, 
eir  verdict  upon  the  whole  matter,  both  as  to  the  recovery  of 
»le,  or  any  part  of  the  premises,  and  also  as  to  the  amount  of 
lages  to  be  paid  for  such  mesne  profits;  but  that  nothing 
contained  shall  be  construed  to  bar  any  such  landlord  from 
I  an  action  of  trespass  for  the  mesne  profits  which  shall  accrue 
B  verdict,  on  the  day  so  specified  therein,  down  to  the  day  of 
very  of  possession  of  the  premises  recovered  in  the  ejectment: 
t  in  all  cases  in  which  an  undertaking  shall  have  been  given 
urity(^)  found,  if  upon  the  trial  a  verdict  shall  pass  for  the 
»  but  it  shall  appear  to  the  judge  before  whom  the  same  shall 
en  had,  that  the  finding  of  the  jury  was  contrary  to  the  evi- 
»r  that  the  damages  given  were  excessive,  it  shall  be  lawful  for 
f  e  to  order  the  execution  of  the  judgement  to  be  stayed  abso- 
till  the  fifth  day  of  the  term  then  next  following,  or  till  the 
(sion,  assizes,  or  Court  day  (as  the  case  may  be) ;  which  order 
i;e  shall,  in  all  other  cases,  make  upon  the  requisition  of  the 
at,  in  case  he  shall  forthwith  undertake  to  find,  and  on  con- 
lat  within  four  days  from  the  day  of  the  trial,  he  shall  actually 
iirity,  by  the  recognizance  of  himself  and  two  suflScient  sureties 
reasonable  sum  as  the  judge  shall  direct,  conditioned  not  to 
any  waste,  or  act  in  the  nature  of  waste,  or  other  wilful  damage ; 
to  sell  or  carry  off  any  standing  crops,  hay,  straw,  or  manure, 
d  or  made,  if  any,  upon  the  premises,  and  which  may  happen 
ereupon,  from  the  day  on  which  the  verdict  shall  have  been 
0  the  day  on  which  execution  shall  finally  be  made  upon  the 
mt,  or  the  same  be  set  aside,  as  the  case  may  be. 
lessor  of  the  plaintiff  has  the  option,  whether  a  nonsuit(A) 
entered,  in  case  the  defendant  makes  default  on  the  trial,  or 
*  he  shall  pursue  the  remedy  given  by  the  preceding  Statute : 
ifendant  do  not  appear  on  the  trial,  and  the  statutable  provi- 
all  be  resorted  to,  it  will  be  necessary  to  produce  on  the  trial(t) 

c.  3.  (i)  See  the  reporter's  note  to  Uniacke 

lams  on  Ejectment,  380.  v.  Howard,  Batty,  438. 
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attested  copies  of  the  defence,  and  of  the  rule  for  liberty  to  take  d< 
fence  to  the  ejectment,  and  after  proving  the  right  of  the  lessor  of  tl 
plaintiff  to  the  possession,  evidence  may  be  given  of  the  mesne  profit 
which  will  entitle  the  plaintiff  to  a  verdict  for  the  whole,  or  for  ai 
part  of  the  premises  to  which  a  title  is  established,  and  likewise  to  tl 
mesne  profits  accruing  from  the  day  of  the  determination  of  the  t 
nancy,  although  prior  to  the  day  of  the  demise,  until  the  day  oft 
trial,  or  some  preceding  period.  A  similar  mode  of  proceeding  I 
recovery  of  mesne  profits  of  demised  premises  may  also  be  adopts 
where  the  defendant  appears  on  the  trial,  but  it  is  not  requisite  that  t 
notice(y)  of  trial  should  be  proved  in  either  case.  However,  it  is  s- 
dom  prudent  for  a  landlord  to  avail  himself  of  this  Statute  for  the 
covery  of  mesne  profits,  because  defence  is  often  taken  in  the  nam^ 
an  undertenant,  who  has  no  means  of  satisfying  the  damages  and  cos 
and  where  the  defendant  is  solvent,  and  does  not  appear,  the  landlorc 
unwilling  to  encounter  the  risk  of  establishing  by  strict  evidence 
right  to  recover  possession,  and  it  may  be  difficult  to  ascertain  1 
mesne  rates  until  he  gets  into  actual  possession  of  the  property ;  1 
sides,  the  landlord  can  only  recover,  by  means  of  this  Statute,  1 
mesne  profits  of  the  premises  to  the  period  of  the  trial,  and  must  ha 
recourse  to  another  proceeding  for  recovery  of  mesne  rates  interm 
diate  between  the  time  of  trial  and  of  his  getting  actual  possession. 

68.  By  the  Statute(A)  1  &  2  Will.  IV.  c.  31,  s.  14,  it  is  enacted 
that  in  all  cases  of  trials  of  ejectments  at  Nisi  Priusy  when  a  verdicl 
shall  be  given  for  the  plaintiff,  or  the  plaintiff  shall  be  nonsuited  for 
want  of  the  defendant's  appearance  to  confess  lease,  entry,  and  ouster, 
andwhereij)  no  hill  of  exceptions  or  written  objections  signed  by  t^ 
defendant's  counsel^  or  no  certificate  of  such  counsel  that  the  defen- 
dant has  a  good  defence  in  Equity^  shall  have  been  tendered  to  the 
judge  before  whom  the  cause  shall  be  tried^  it  shall  be  lawful  for  such 
judge  to  certify  his  opinion  on  the  back  of  the  record,  that  a  writoi 
possession  ought  to  issue  immediately:  and  upon  such  certificate, < 
writ  of  possession  may  be  issued  forthwith,  and  the  costs  may  ^ 
taxed,  and  judgement  signed  and  executed  afterwards  at  the  usu* 
time,  as  if  no  such  writ  had  issued ;  but  that  such  writ,  inste£ 
of  reciting  a  recovery  by  judgement  in  the  form  now  in  use,  shall  rec^ 
shortly  that  the  cause  came  on  for  trial  at  Nisi  PriuSy  at  such  a  til 

(j)  Doe  dem.  Thompson  v.  Hodgson,  11  Geo.  IV.,  and  1  Will.  IV.  c.  70* 

12  Ad.  &  Ell.  135;  4  P.  &  Dav.   142;  38,  Euglish. 

2  Moo.  &  Rob.  283,  S.  C.  (/)  The  passage  in  Italic  letters  is  ' 

(k)  1  &  2  Will.  IV.  c.  31,  8.  14,  Irish;  in  the  corresponding  English  Act 
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ud  place,  and  before  such  a  judge  (naming  the  time,  place,  and  judge), 
And  tiiat  thereupon  the  judge  certified  his  opinion,  that  a  writ  of  pos- 
ienoD  ought  to  issue  inmiediately. 

If  the  plaintiff  be  nonsuited  in  consequence  of  the  non-appearance 
of  the  defendant  to  confess  lease,  entry,  and  ouster,  the  judge  will  not 
grant  a  certificate  for  immediate  execution,  unless  upon  affidavits  stat- 
ing the  circumstances  of  the  case,  and  the  judge(ni)  has  no  discretion 
is  regulating  the  time  when  the  lessor  of  the  plaintiff  shall  have  pos- 
acidon,  as  the  certificate  must  be  granted  either  for  immediate  posses- 
sion, or  the  cause  must  be  allowed  to  take  its  regular  course,  but  if  the 
judge  shall  think  that  time  ought  to  be  allowed  to  the  defendant,  a 
certificate  for  immediate  execution  may  be  given,  on  an  undertaking(n) 
not  to  execute  it  until  a  certain  period.  Where  an  ejectment  is  brought 
on  two  separate  demises,  and  a  verdict  is  entered  on  one  of  them  for 
the  plaintiff,  and  on  the  other  for  the  defendant,  reserving  leave  to 
move  to  enter  the  verdict  on  the  second  demise  for  the  plaintiff:  im- 
mediate execution  being  granted  to  the  plaintiff  on  the  first  demise,  it 
was  ruled,  that  although  possession(o)  had  been  delivered  accordingly, 
the  lessor  of  the  plaintiff  was  not  precluded  from  applying  to  enter  up 
judgement  in  his  favour  on  the  second  demise  pursuant  to  the  leave 
VNenred.     It  was  a  subject  of  doubt  whether  this  Statute  extended  to 
^ectment8(j9)  for  non-payment  of  rent,  for  if  so  construed,  the  time  al- 
lowed for  redeeming  the  premises  would  be  abridged,  but  it  was  after- 
^nods  held,  that  if  a  proper  case(q)  were  made,  a  certificate  for  imme- 
diate execution  should  be  granted. 

69*  In  an  undefended  ejectment,  the  lessor  of  the  plaintiff  has  no 
odier  remedy  for  recovery  of  his  costs,  than  an  action  of  trespass  for 
tbe  mesne  profits :  if  defence  be  taken,  and  the  defendant  make  default 
^  the  trial,  and  judgement(r)  be  entered  against  the  casual  ejector,  an 
attachment  may  be  issued  against  the  defendant  for  non-payment  of  the 
W8t8 :  the  mode  of  proceeding  in  the  Exchequer  to  enforce  payment 
^^ costs  against  a  defendant,  who  makes  default  on  the  trial,  is  to  pro- 
CUB  an  order  *Hhat  judgement  shall  be  entered  against  the  casual 
Q^ctor,  and  that  the  proper  officer  shall  tax  the  usual  costs  of  the  ac- 


(•)  Doe  dem.  Williamson  v.  Dawson, 

*  9*^-  &  P.  589. 

M  Doe  A«.  Packer  v.  Hilliard,  5 

^•&P.  132. 

p.W,Doe  dem.   Bank  of  England  v. 

S?«?wrs,  4  Ad.  &  Ell.  410 :  6  Nev.  & 
M.5S9. 

0»)  Lessee  Beresford  c.  Shiel,  3  Law 


Rec.  109>  2nd  ser. ;  Lessee  Brabazon  v. 
Fleming,  3  Law  Rec.  109,  2nd  ser. ; 
Lessee  Davis  o.  Jackson,  Cr.  &  Diz, 
Abr.  Notes,  50. 

(q)  Lessee  Bristow  v.  Lipsitt,  4  Law 
Rec.  151,  2nd  ser.  -,  Lessee  Jaffray  v, 
Brangan,  Armst.  M.  &  O.  202. 

(r)  Turner  v.  Barnaby,  1  Salk.  259. 
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tion  against  the  defendant,  and  on  his  refusal  to  pay,  that  an  atU 
ment  shall  issue  against  him."  A  copy  of  this  order(«)  must  be  sei 
on  the  defendant,  along  with  a  copy  of  the  taxed  costs,  and  payn 
must  be  demanded  from  the  defendant  personally,  either  by  the  le 
of  the  plaintiff  in  person,  or  under  a  letter  of  attorney  executed  by 
for  that  purpose,  and  upon  an  affidavit  of  such  demand  and  refusal 
attachment  will  be  granted.  According  to  the  practice  of  the  o 
courts,  a  copy  of  the  taxed  costs  is  to  be  served,  and  payment(^) 
manded,  either  by  the  plaintiff  in  person,  or  under  his  letter  of  at 
ney,  and  an  attachment  is  issued  upon  an  affidavit  of  such  demand 
refusal;  but  it  is  requisite  that  the  demand(ti)  should  be  recei 
made.  If  the  lessor  of  the  plaintiff  proceed  under  the  Statute(i;] 
recovery  of  the  mesne  profits,  he  will  be  entitled  to  issue  executioi 
his  damages  and  costs,  although  the  defendant  did  not  appear  on 
trial  of  the  cause. 

70.  Upon  a  verdict  and  judgement  against  the  defendant,  ex« 
tion  will  be  granted  against  his  person  or  his  goods  for  the  taxed  c( 
together  with  a  writ  of  habere  commanding  the  sheriff  to  restore 
possession  to  the  plaintiff.  The  execution  for  costs  and  the  wri 
possession  may  be  issued  separately,  or  may  be  included  in  the  s 
writ :  if  the  lessor  of  the  plaintiff  be  apprehensive  of  waste  or  injur 
the  premises,  or  that  the  crops  may  be  improperly  removed,  he  in 
in  ordinary  cases(26*),  immediately  after  marking  his  judgement,  is 
a  writ  of  possession,  without  waiting  to  have  his  costs  taxed  or  as( 
tained,  but  such  a  proceeding  will  be  a  relinquishment  or  waiver  of 
costs  of  the  cause.  Where  several  persons  defend  jointly,  80in( 
whom  appear  on  the  trial,  and  others  make  default,  and  a  verdic 
found  against  such  of  them  as  appear,  each  of  the  defendants  will 
answerable(a;)  for  the  whole  costs,  which  may  be  taxed  against  any 
or  all  of  them  at  the  same  time  :  upon  the  postea  against  such  as  b 
appeared,  and  upon  the  rule  for  liberty  to  defend  against  such  as  l 
made  default ;  but  if  the  amount  be  levied  from  one  defendant. 
Court  will  interfere,  to  prevent  any  proceeding  against  another  for 
same  costs* 


{s)  1  Stew.  Pr.  Forms,  206.  Irish. 

(f)  Doe  dem.  Barton  v.  Quin,  1  Huds.  (w)  Doe  dem,  Messiter  r.  Dynel- 

&  Br.  40.  TauDt.    289  ;    Betts  dem.  Robso 

in)  Lessee  M'Cary  v,  Donnelly,  3  Law  Egerton,  Barnes,  212. 

Ree.  140,  2nd  ser.  {x)  Thrustout  dem.  Wilson  f.  I 

Ct>)  1  Geo.  IV.  c.  87,8.  2,  English  and  Bull.  N.  P.  335;  Barnes,  149. 
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71.  If  the  lessor  of  the  plaintiif  obtain  judgement  in  ejectmenty  the 
real  defendant,  though  not  a  party  to  the  record(y),  will,  on  a  sum- 
mary application,  be  compelled  to  pay  the  costs  of  the  cause.     The 
reason  of  this  practice  is,  that  in  all  ejectments,  the  original  defendant, 
or  casual  ejector,  is  merely  a  nominal  party,  and  some  steps  must  be 
taken  to  place  a  real  defendant  on  the  record,  but  the  CouTt{z)  expect, 
and  require  that  the  real  person  who  defends  the  suit  shall  be  made  a 
party,  and  if  an  undertenant  be  placed  as  defendant  on  the  record,  the 
Court  are  led  to  believe  he  is  the  real  and  bond  fide  party  :  if,  then,  a 
landlord,  instead  of  using  his  own  name,  suifer  his  tenant's  name  to 
appear  as  the  sole  defendant,  he  is  practising  a  deception,  and  when 
the  Court  find  the  real  state  of  the  facts,  and  that  the  landlord  has 
leally  defended  the  action,  he  shall  be  put  in  the  same  situation  in 
which  he  was  bound,  in  the  first  instance,  to  have  placed  himself,  and 
shall  be  compelled  to  pay  the  costs  awarded  to  the  lessor  of  the  plain- 
tiff.   However,  where  an  insolvent  person  was  induced  to  defend  an 
ejectment  by  a  third  person,  who  claimed  no  interest(a)  in  the  pro- 
perty, but  employed  the  attorney,  and  supplied  money  to  carry  on  the 
defence,  the  Court  refused  to  compel  such  third  person  to  pay  the  costs 
of  the  lessor  of  the  plaintiff. 

72.  Where  a  verdict  is  found  for  the  defendant,  or  the  plaintiff  is 
nonsuited  after  the  defendant  has  appeared  on  the  trial,  the  defendant 
nuiy  recover  his  costs  by  attachment  against  the  lessor(6)  of  the  plain- 
tiff, if  an  unprivileged  person,  or  by  sequestration,  against  the  goods  of 
a  peer  or  member  of  parliament :  the  lessor  of  the  plaintiff  may  pay 
the  costs  to  any  one(c)  of  the  successful  defendants  who  defend  jointly, 
he  thinks  fit,  but  each  of  the  defendants,  under  a  consolidation  rule,  is 
^titled  to  his  own  separate  costs.  A  defendant  may  enforce  payment 
of  his  taxed  costs  against  any  lessor  of  the  plaintiff  he  may  select,  but 
where  a  person  is  named  one  of  the  lessors  of  the  plaintiff,  without  his 
luiowledge,  and  the  suit  is  carried  on((f )  without  his  privity,  the  remedy 
^or  the  costs  lies  against  the  attorney  using  the  name  of  the  party 
^thout  his  permission  :  and  the  Common  Pleas  held,  that  the  attor- 

(v)  Doe  dem.  Masters  r.  Gray,  10  B.  466 ;  7  Scott,  477 ;  7  Dowl.  P.  C.  437. 

^  Cress.  615 ;  Throstout  dem,  Jones  v.  (a)  Doe    dem,  Wright  v.  Smith,   8 

jj^ixon,  10  B.  &  Cr.    112  ;    Thrustout  Dowl.  Pr.  Ca.  517. 

{^"^  Jones  9.  Shenton,  10  B.  &  Cress.  (6)  Doe  dem,  Prior  v.  Salter,  3  Taunt 

^  lO ;  5  Mann.  &  Ry.  443.  485. 

•^  O)  Lloyd  V,  Evans,  1  Willm.  W.  &  (c)  Jordan  r.  Harper,  1  Stra.  516. 

^*    50,  by  Patteson,  J. ;  and  see  Ball  v.  {d)  Lessee  Odell  v,  Odell,  1  Jones, 

*Y^^  1  M.  &  Gr.  445;  1  Scott's  N.  R.  80;    Doe  dem,  Keon  v.  Keen,  Jebb  & 

^*T  ;  Hearsey  c  Pechell,  5  Bing.  N.  C.  B.  194. 
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ney  who  brought  the  ejectment  was  answerable  for  the  whole  cost8( 
of  the  cause  to  a  successful  defendant,  though  the  original  attorn 
had  been  removed,  and  the  ejectment  was  prosecuted  by  success! 
solvent  attorneys.  Where  the  plaintiff's  attorney  dies  after  verdict, 
rule  to  elect  an  attorney  should  be  served  on  the  lessor  of  the  piainti 
before  taking  any  proceeding(y^  on  behalf  of  a  defendant  for  recove 
of  costs. 

73.  The  habere^  or  writ  of  possession,  is  always  directed  to  the  si 
riff  of  the  county  where  the  lands  lie,  and,  after  reciting  the  judgemei 
commands  him,  without  delay  to  cause  the  plaintiff  to  have  the  possi 
sion  of  his  term  in  the  premises  recovered  in  the  ejectment :  the  und( 
sheriff  either  grants  his  special  warrant  to  the  party,  or  his  agent, 
getting  an  indemnity ;  or  authorizes  his  bailiffs  to  deliver  possessio 
and  it  is  the  claimant's  duty  to  send  a  proper  person(^)  to  point  out  t 
lands  of  which  possession  is  required,  and  if  a  greater  quantity  (A)  of  lai 
be  taken  than  was  recovered,  the  Court  will,  on  a  summary  applic 
tion,  award  restitution.  The  sheriff  is  bound  to  deliver  actual  poss( 
sion,  and  is  armed  with  all  necessary  authority  for  that  purpose,  ai 
may  break  open  the  outer  door(t)  of  a  dwelling-house,  or  other  buil 
ing,  in  order  to  execute  the  writ,  if  entrance  be  denied.  Where  sevei 
messuages,  in  possession  of  different  persons,  are  recovered,  the  sher 
ought  to  remove  the  occupiers  from  every  house  on  the  land ;  and 
he,  or  the  persons  acting  under  his  authority,  be  disturbed(7)  in  ex 
cuting  the  writ,  the  Court,  on  affidavit  of  the  facts,  will  grant  an  a 
tacliment  against  any  person  guilty  of  such  misconduct.  If  the  sher 
only  deliver  possession  of  part  of  the  premises  recovered,  a  new  writ 
possession(A)  will  be  issued  for  the  residue  :  the  execution  of  the  wi 
cannot  be  considered  complete  until  the  sheriff,  or  his  bailiffs,  hai 
quitted  the  premises,  after  delivering  actual  possession  to  the  claiman 
and  if  persons  remain  concealed(/)  in  a  dwelling-house  for  the  purpo! 
of  keeping  possession,  and  after  the  sheriff  has  quitted,  forcibly  hoi 
possession,  the  writ  of  habere  will  be  renewed,  if  not  returned,  as  tl 
delivery  of  possession  was  not  fully  accomplished. 


(e)  Lessee  Ld.  Trimlestown  v.  Kem-  Law  Rep.  159. 

mis,  5  Irish  Law  Rep.  432.  (t)  Semayne's  case,  5  Rep.  91,  B. 

(/)  Doe    dem.    Lawless    v.    Walsh,  (/)  Kingsdale  v,  Mann,  6  Mod.  2^ 

Longf.  &  T.  228.  1  Salk.  321 ;  Holt.  154. 

{g)  Crocker  r.  Fothergill,  2  B.  &  Aid.  (A)  Devereux  r.    Underbill,  2  Kel 

660,  by  Baylev,  J.  245. 

(h)  Roe    dem,    Saul    r.    Dawson,    3  (Q   Upton   v.  Wells,    1    Leon.    \At 

Wib.  49;  Cottingham  v.  King,  1  Burr.  Brown   v.   Evisam,   cited  Latch.  162 

629;    Lessee  Wynne  v.   Swift,  2  Irish  Style's  caae,  2  Brownl.  216. 
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Although  a  writ  of  habere  be  defectively  executed,  the  party  may 
Accept  the  sheriff's  return,  and  act  on  it  as  a  complete  delivery  of  pos- 
session, provided  the  conduct  of  the  lessor  of  the  plaintiff  was  bond  fide 
and  itee  from  fraud  in  the  transaction.     Upon  the  execution  of  a  writ 
of  haberey  under  an  ejectment  for  non-payment  of  rent,  the    sheriff 
turned  every  person  out  of  possession,  except  the  wife(m)  of  an  under- 
tenant, who  was  lying  sick  in  bed,  and  requested,  as  an  indulgence,  to 
be  suffered  to  remain  until  the  following  day,  and  the  sheriff  made  his 
return  to  the  writ,  that  he  delivered  the  possession  on  the  same  day, 
being  the  1 8th  of  July :  the  Court  of  Exchequer,  on  a  bill  filed  by  the 
tenant  for  redemption,  held  there  had  been  a  complete  execution  of  the 
writ  of  possession  on  the  18th  of  July,  and  that  the  time  for  redemption 
commenced  running  from  that  day,  though  the  undertenant's  wife  was 
suffered  to  continue  in  the  house  until  the  following  day. 

74.  Lord  Coke(n)  observes,  that  wherever  a  person  recovered  the 
seisin,  or  possession  of  land,  and  the  tenant  or  defendant  afterwards 
disseised,  or  ejected  him,  this  was  a  contempt  at  the  common  law,  be- 
cause it  is  done  against  the  judgement  of  the  Court,  and  in  despite  of 
the  law,  for  which  the  offender  may  be  committed  as  ^^  interest  reipub^ 
Ucm  ut  judicia  rata  sint:  et  ea  quce  in  curia  noatrd  rite  acta  sunty  de^ 
HUb  executioni  demandari  debent.*' 

Where  the  lessor  of  the  plaintiff,  or  his  agents,  are  forcibly  turned 
out  of  possession  by  a  person  who  was  served  with  the  ejectment, 
cither(o)  immediately,  or  very  shortly  after  the  execution  of  the  habere^ 
and  before  its  return,  a  renewal  may  be  obtained,  but  after  the  writ 
I^  been  fully  executed,  although  the  defendant  retook  possession,  the 
Court  formerly  declined  to  interfere.  A  writ  of  possession  being  exe- 
cuted on  the  22nd  of  February,  1806,  the  defendant  on  the  10th  of  Oc- 
^ber,  1807,  forcibly  entered  the  house  and  continued  in  possession ; 
^nd  it  was  ruled  that  possession  having  being  given  under  the  writ,  it 
should  have  been  returned  by  the  sheriff,  and  that  the  plaintiff  could 
i>ot  afterwards  have  obtained  another  writ(/>),  for  otherwise  he  might 
retain  the  right  of  suing  out  a  new  haberCy  as  a  remedy  for  any  tres- 
pass the  defendant  might  commit  within  twenty  years  after  the  judge- 
ment. Although  a  new  writ  of  possession  will  not  be  granted,  where, 
from  the  time  elapsed,  or  from   other  circumstances,  it  might  rea- 

(w)  Bodkin  v,  Vesey,  I  Joneses  Exch.  Taverner,   1   Ro.    Rep.  353  ;  Gallop's 

*^P.  139-151.  case,  2  Brownl.  253 ;  Ratcliffe  v.  Tate, 

0»)  2  iMtit  83.  1  Keb.  779. 

(fi)  Rex  V,  Harris,  1  Ld.  Raym.  482 ;  (p)  Doe  dem.  Pate  v.  Roe,  1  Taunt 

^^^XHlright  V.  Hart,  2  Stra.  831  ;  Moly-  55 ;  Lessee  Mahon  v.  Ejector,  3  Irish 

"^^^  9,  Folgam,  Palm.  289 ;   Pierson  v.  Law  Rep.  345. 
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sonably  be  supposed  that  the  rights  of  the  parties  had  been  vs 
the  Court  will  not  suffer  their  process  to  be  trifled  with,  or 
unavailing.  An  elegit  creditor  having  executed  his  writ  of  pc 
and  after  being  about  three  weeks  in  occupation  of  the  pren 
cattle  were  driven  off(q)  by  about  fifty  persons,  who  allej 
acted  by  the  defendant's  directions ;  and  the  lessor  of  the  plai 
sequently  maintained  a  struggle  with  the  defendant  for  pc 
until  the  following  Trinity  Term,  when,  upon  a£Bdavit  of  t 
an  order  was  made  that  the  habere  should  be  renewed,  as  ther 
ground  for  presuming  that  any  thing  had  occurred  in  the  in 
alter  the  rights  of  the  parties.  Where  a  writ  of  habere  has  b 
cuted  and  returned,  and  the  evicted  tenant  forcibly,  or  impro 
gains  possession,  a  writ  of  restitution(r)  will  be  issued  to 
the  party  who  was  dispossessed. 

75.  The  sheriff  having  delivered  possession  of  a  farm, 
with  the  crops(«),  which  had  been  recently  severed,  and  w 
lying  on  the  ground,  under  a  writ  of  possession  issued  on  an  e 
against  an  overholding  tenant,  the  Court  refused  to  order  tl 
of  the  plaintiff  to  pay  over  the  value  of  the  crops  to  the  d< 
after  deducting  the  rent  in  arrear,  because  the  crops  were  ci 
quently  to  the  determination  of  the  tenant's  interest  Growi 
pass  to  the  landlord  by  the  execution  of  a  writ  of  habere^  thoi 
crops  were  previously(^)  seized  under  an  execution  against  the 
goods,  provided  the  day  of  the  demise  laid  in  the  ejectment 
to  the  issuing  of  such  execution,  because  the  tenant  being  a  ti 
from  the  day  of  the  demise,  the  growing  crops  cannot  be  cc 
his  property  after  that  period. 

76.  After  the  delivery  of  a  writ  of  possession,  the  sheriff 
tice  that  the  landlord  intended  applying  to  set  aside  the  procee 
the  ejectment  for  irregularity,  in  consequence  of  which  he  si 
the  execution(M)  of  the  writ ;  and  the  proceedings  were  afterv 
aside,  not  for  any  irregularity,  but  as  a  matter  of  indulgence 
ment  of  costs.  The  lessor  of  the  plaintiff  having  incurred  { 
pense  in  trying  to  have  the  writ  executed,  it  was  ruled  he  was 


(q)  Lessee  Linehan  r.  Anthony,  Bat-  (r)  Doe  dem.  Pitcher  r.  Roe 

ty,  453;  Lessee  Maasey  r.  Ejector,    1  Pr.  Ca.  971. 

Jones's  Exch.  Rep.  557  ;  Loveland  dem,  (*)  Doe  dem,  Upton  v.  \Vi 

Carroll    v.   Thrustout,    Sinythe's    Rep.  3  Bing.  11;  JO  Moore,  267. 

236  ;  Lessee  Lee  r.  Ejector,  5  Irish  Law  (t)  Hodgson  r.  Gascoigne, 

Rep.  17*2;  Lessee  Graydon  v.  Ejector,  Aid.  88. 

5  Irish  Law  Rep.  436 ;  Doe  dem.  Lloyd  (u)  Mason  v.  Paynter,  1  Q. 

r.  Roe,  2  Dowl.  Pr.  Ca.  407,  N.  S.  974 ;  I  Gale  &  Dav.  381. 
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to  recoYer  such  expenses  in  an  action  against  the  sheriff  for  delaying 
to  execute  the  writ :  and  it  has  been  ruled  that(t7)  the  venue  in  an 
sction  of  this  nature  against  the  sheriff  for  nonfeasance,  is  transitory. 

77.  It  often  becomes  a  matter  of  considerable  importance  that  a 
landlord  should  be  enabled  to  obtain  possession  of  a  house  or  lands  on 
the  determination  of  a  demise,  without  being  obliged  to  have  recourse 
to  the  vexation  and  expense  attending  an  ejectment :   this  object  is 
particularly  desirable  in  cases  of  ejectment  for  non-payment  of  rent, 
wben  the  evicted  premises  are  demised  to  undertenants  or  occupiers 
during  the  period  allowed  for  redemption.     Various  means  have  been 
resorted  to  for  this  purpose,  but  the  most  summary  and  effectual  pro- 
cedure is  by  means  of  a  warrant  of  attorney  executed  by  the  tenant 
contemporaneously  with  the  demise,  authorizing  the  landlord  to  mark 
judgement  in  ejectment,  and  issue  execution  upon  the  determination 
of  the  holding.     Upon  motion  for  leave  to  enter  up  judgement  on  an 
old  warrant  of  attorney,  it  appeared  that  the  warrant  was  sigp[ied  by 
the  defendant,  who  was  tenant  from  year  to  year  to  the  lessor  of  the 
plamtiff,  and  the  instrument(tc;)  stated  the  particulars  of  the  tenancy, 
and  empowered  the  lessor  to  mark  judgement  in  ejectment,  and  issue 
execution  upon  the  determination  of  the  holding  by  notice  to  quit : 
the  affidavit  on  which  the  motion  was  grounded  stated  that  a  notice 
to  quit,  dated  the  31st  of  July,  1842,  had  been  served  upon  the  tenant 
on  the  first  of  August,  1842,  to  give  up  possession  of  the  land  on  the 
Ist  of  February  ensuing,  and  of  certain  buildings  on  the  1st  of  May, 
and  that  the  tenant  had  given  up  possession  of  the  land  but  refused 
to  quit  the  buildings ;  Coleridge,  Justice,  observed,  that  if  a  party 
entered  into  such  an  agreement,  he  saw  no  reason  why  it  should  not 
be  enforced. 

(0  Abbott  v.  Ld.  EDnismore,  2  Jones,      2  Dowl.  Pr.  C&.  972,  N.  S. ;  and  see 
'dl*  Kavanagh  v.  Gudge,  8  Jurist,  362. 

(«}  Doe  dem,  Beaumont  v.  Beaumont, 
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1.  Ejectment  for  a  Forfeiture  at  com-       9.  Necessity  of  Demand  nu 

mon  Law.  penseawtth, 

2.  The  Rent  inArrear  must  be  formally      10.  In  respect  of  what  Estate 

demanded.  may  be  made. 

3.  In  what  Manner  the  Demand  of  Rent      1 1 .  What  Estate  defeated  by  j 

must  be  made.  Condition  broken. 

4.  When  Demand  required  in  other      12.  Evidence  in  Case  of  Re- 

Cases,  not  insuring. 

5.  At  what  Place  the  Rent  must  be  de-      13.  Waiver  of  Jforfeiture. 
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msuffidefU  Distress. 

1.  A  LANDLORD  may  be  entitled,  by  the  stipulations  of 
to  recover  possession  of  the  demised  premises,  previous  to  tl 
expiration  of  the  demise,  by  means  of  a  clause  or  proviso  in  t 
ment,  enabling  him  to  re-enter  for  non-payment  of  the  reserve 
for  the  breach  of  any  express  covenant.  Conditions  of  re-e 
always  been  strictly  construed,  with  a  view  of  preventing  a 
of  the  tenant's  interest,  and  being  considered  contrary  to  pub! 
they  were  treated  as  penalties,  and  not  as  means  provided 
secure  payment  of  the  rent,  or  the  observance  of  the  covena 
lease.  The  remedies  by  distress,  and  by  action  of  debt,  we: 
raged,  whilst  every  difficulty  was  imposed  on  a  landlord,  wl 
to  defeat  his  tenant's  estate  for  non-payment  of  rent,  and  evei 
times,  where  Courts  of  Equity  interposed  to  relieve  tenants 
feiture  incurred  by  non-payment  of  rent,  upon  the  supposed 
that  adequate  compensation  could  be  made  to  the  landlord  f 
lay  of  payment,  the  doctrine  of  extending  equitable  relief  to  $ 
has  been  found  too  firmly  established  to  admit  of  any  reh 
the  landlord's  favour.  If  a  lease  contain  a  clause,  giving  tl 
his  heirs  or  assigns,  a  right  of  re-entry  for  non-payment  of  re 
the  non-observance  of  any  of  the  covenants,  the  landlord,  up< 
of  the  condition,  may  recover  possession  of  the  premises,  disc 
the  lease :  an  actual  entry  upon  the  land(a)  was  formerly  ( 

(a)  Little  v.  Heaton,   2  Ld.  Raym.      v.Brydon,3Burr.  1895;  Goo< 
750 ;  1  Salk.  259 ;   Gates  dem.  Wigfall      Hare  v.  Cator,  2  Doug.  485. 
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necessary  for  that  purpose,  but  the  service  of  an  ejectment  is  now 
deemed  sufficient. 

Where  a  party  enters  into  possession  of  a  farm,  and  pays  rent  un- 
<leT  an  executory  agreement  for  a  lease  for  years,  by  which  it  was  sti- 
pulated that  such  future  lease  should  contain,  amongst  others,  a  cove- 
nant against  taking  successive  crops  of  corn,  with  a  condition  of  re- 
entry in  case  of  its  nonperformance :  the  Court  ruled(&)  that  the  tenant 
in  possession,  under  such  a  contract,  holds  upon  the  terms  of  the  in- 
tended lease,  and  that  the  stipulation  and  proviso  apply  to  the  yearly 
tenancy  of  the  party,  and  that  the  demised  premises  may  be  recovered 
by  ejectment  for  the  forfeiture. 

Where  an  ejectment  is  brought  upon  a  clause  of  re-entry  for  non- 
observance  of  covenants  in  a  lease,  in  order  to  prevent  surprise,  the 
Ooart(c)  will  stay  the  proceedings  until  the  lessor  of  the  pkdntiff  fur- 
nish a  particular  of  the  breaches  on  which  he  means  to  rely. 

2.  Many  formalities  are  required,  by  the  common  law,  to  be  ob- 
served, for  the  purpose  of  entitling  a  landlord  to  re-enter  and  defeat  the 
tenant's  estate  for  breach  of  a  condition  for  non-payment  of  rent. 
Wkere  a  right  of  re-entry  for  non-payment  of  rent  is  claimed,  in  des- 
truction of  the  estate  of  the  terre-tenant,  it  is  requisite  that  a  demand 
of  the  Teni(d)  in  arrear  shall  be  made,  before  an  ejectment  can  be  sus- 
tained, unless,  by  the  express  terms  of  the  condition(6),  any  demand 
^hall  be  rendered  unnecessary :  but  if  a  rent-charge  be  granted,  with 
power  to  the  grantee,  in  case  the  rent  shall  be  in  arrear  for  a  certain 
^pace  of  time,  to  enter  upon  the  lands  charged,  and  receive  the  rents 
^nd  profits  until  satisfaction  of  all  arrears,  the  grantee(y*),  upon  the 
'^CQt-charge  becoming  in  arrear,  may  recover  in  ejectment  against  the 
terie-tenant,  without  any  proof  of  previous  demand  of  the  rent,  because 
the  necessity  of  making  a  demand  is  confined  to  cases  in  which  it  is 
^Ught  to  obtain  possession  of  the  land  by  way  of  forfeiture,  and  not 
^here  the  lessor  of  the  plaintiff  only  seeks  to  take  the  profits  for  a  tem- 
porary object. 

3.  The  rent  may  be  demanded  by  the  landlord  in  person,  or  by  his 


C6)  Doe  dem.  Thomson  v.  Amey,  12 
-A^  &  EU.  476 ;  4  P.  &  Dav.  177. 
^  Cc)  Doe  dem.  Birch  v.  PhUIips,  6  T. 
^  597. 

C^  Doe  dem.  Fonter  r.  Wandlass,  7 
^*  A.  117:  Maimd'8  case,  7  Rep.  28, 
*•  I  Co.  Litt.  201,  B.  Bro.  Abr.  De- 
^a^ind.  pi.  19 ;  Umphery  v.  Damvon,  I 
ttiiUtr.  181. 

C«)  Donner't  case,  5  Rep.  40,  6. ; 


Ferryman  o.Bowden,  Hetley,  59;  Good- 
right  dem.  Hare  v,  Cator,  2  Doug.  486 ; 
Doe  dem,  Harris  v.  Masters,  2  B.  &  Cr. 
491 ;  4  D.  &  Ry.  45 ;  Lessee  Warring- 
ton V.  Hodgens,  Batty,  311. 

(/)  Doe  dem.  Biass  v,  Horsley,  1  Ad. 
&  £11.  766 ;  3  Nev.  &  M.  567 ;  Pierson 
V.  Sorrell,  2  Show.  185 ;  Anon.  3  Dyer, 
348. 
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agent  or  bailiff  furnished  with  an  authority(^)  in  writing  for  that  p 
pose,  who  should  notify  it  to  the  tenant,  and  produce  the  authority, 
required.  'It  has  been  held,  however,  that  a  verbal  authority(A) 
demand  rent  and  make  a  re-entry  is  sufficient ;  but  a  bailiff  cannot, 
virtue  of  his  general  authority  to  receive  rents,  make  a  demand  of 
which  accrued  due(t)  after  the  authority  was  given,  because  it  is  a  n 
right  attached,  and  a  special  authority  must  be  given  in  order  to  rev 
the  estate  :  a  person  constituted  bailiff  to  enter  and  demand  rent  un- 
a  clause  of  re-entry  for  a  forfeiture,  must  demand(/)  such  rent  in 
own  proper  person,  and  cannot  appoint  or  substitute  any  other  in 
dual  for  that  purpose.  The  demand  will  not  be  invalidated  by  be 
made  upon  a  stranger,  as  it  need  not  be  made  upon  the  tenants  of 
lands  personally(A),  nor  is  it  essential  there  should  be  any  persoik 
the  premises  at  the  time  of  making  the  demand,  except  the  person 
whom  it  is  made  :  an  assignee  of  the  reversion,  however,  cannot  m 
an  effectual  demand  of  the  rent,  unless  the  tenant  has  received(/) 
tice  of  the  assignment  prior  to  the  rent  having  become  due.  The 
mand  must  be  peremptory,  such  a8(m),  ^^on  behalf  of  J.  S.,  thel 
lord  of  these  premises,  and  by  his  authority  in  writing,  I  demand  'fcl 
sum  of  £50,  to  be  paid  to  me  for  half  a  year's  rent,  due  and  paya.l3i 
to  him  out  of  the  lands  of  Lismote,  on  this  29th  day  of  September,  euii 
I  am  ready,  if  required,  to  produce  his  authority  for  that  purpose  :' 
but  a  demand(n)  in  the  following  form  has  been  held  insufficient, 
*^  bear  witness,  we  are  come  hither  to  demand  and  receive,  &c." 

4.  The  common  law  doctrine  of  demand  is  chiefly  applicable  to 
breaches  of  conditions  for  non-payment  of  rent  or  other  specified  sum 
of  money  reserved  by  lease,  but  by  express  stipulation  contained  in  a 
condition  for  breach  of  any  other  description  of  covenant,  such  demand 
may  be  rendered  necessary,  and  must  be  strictly  observed.  A  house 
was  demised  for  eighty  years,  subject  to  a  condition(o),  that  if  tbe 


(g)  Roe  dem.  West  r.  Davis,  7<East, 
364 ;  Knapp  v.  Welch,  I  Brownl.  138. 

(h)  Wood  D.  Chi  vers,  4  Leon.  179; 
Kidwelly  v.  Brand,  Plowd.  70  ;  Sir  John 
Souch*s  case,  Cro.  £1.  22 ;  bat  see  same 
case  differently  reported.  Moor.  141  ; 
The  Qaeen  v.  Littleton,  3  Leon.  223. 

(t)  Dixon  0.  Smalley,  Skinn.  413; 
Holt,  77,  S.  C. ;  Smith  t;.  Birmingham 
Gas  Company,  1  Ad.  &  £11.  530 ;  by 
Taunt.  J. ;  Ayer  v.  Orme,  2  Dyer,  221, 
B. ;  Dalis,  53,  case  31  ;  £ire's  case, 
Moor,  52,  S.  C. ;   Knapp  v,  Welch,  1 


Bro.  138. 

(j)  Wood  V.  Chivers,  4  Leon.  179. 

(k)  Umphery  v,  Damyon,  1  Bulstr. 
181 ;  Stretton  v.  Cush,  1  Bro.  135;  Cro. 
Jac.  9 ;  Yelv.  36,  S.  C. 

(Q  Doe  dem.  Brook  r.  Brydgw,  2  D. 
&  Ryl.  29. 

(m)  See  the  form  in  1  Chitty'a  Pr»<^ 
tice  of  the  Law,  481. 

(n)  Knapp  v.  Welch,  1  Bro.  138. 

(o)  Stretton  v.  Cush,  1  Bro.  &  ". 
135;  Cro.  Jac.  9;  Yelv.  86;  Owtf. 
1 14 ;  Moor,  680,  case  932. 
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xecutors  or  assigns  did  not  repair,  within  six  months  after 
en,  the  lease  should  be  void :  the  lessee  underlet  for  ten 
le  house  being  in  a  state  of  decay,  the  assignee  of  the  rever- 
:ice  to  the  undertenant,  then  in  possession,  to  repair,  which 
►ne  in  six  months,  upon  an  ejectment  for  the  forfeiture,  the 
s  held  insufficient,  because  the  notice  of  want  of  repairs 
ecessity,  to  be  given  at  the  house,  but  should  have  been 
lally  to  the  immediate  lessee,  who  had  the  principal  inte- 
remises,  and  not  solely  to  the  undertenant,  as  such  a  con- 
ollateral  to  the  land,  and  merely  personal, 
rent  ought  to  be  demanded(p)  upon  the  demised  pre- 
ase  the  land,  as  Lord  Coke  observes,  is  the  debtor,  and 

of  demand  appointed  by  law,  but  if  the  reserved  rent 
lyable  at  any  particular(9)  place  off  the  land,  such  as 
\  tomb  in  Christ  Church,  Dublin,  a  demand  must  be  openly 
h  stipulated  place,  and  need  not  be  made  upon  the  land, 
ist  be  demanded  at  the  most  notorious  place  on  the  de- 
ses,  and  if  there  be  a  dwelling-house  on  the  land,  the  de- 
>e  at  the  front  door(r),  though  it  is  not  necessary  to  enter 
ven  if  the  outer  door  should  be  open,  nor  is  it  requisite(«) 
rson  should  be  present,  except  a  witness  for  the  purpose 
he  fact  of  demand,  nor  should  the  demand(^)  be  addressed 
idual,  as  a  general  demand  of  the  rent  upon  the  land,  with- 
;  to  any  person,  is  good,  though  if  it  be  made  upon  under- 
3ssession,  or  strangers  to  the  lessors,  upon  the  land,  it  will 
d.  However,  if  the  rent  be  reserved  payable(2/)  at  the 
»ion-house,  no  demand  is  necessary. 

be  reserved  payable  at  a  specified  place  off  the  land,  as 
(  tomb,  a  demand  must  be  made(t;)  at  the  appointed  place, 
lality  of  making  the  demand  must  be  strictly  observed, 

person  should  attend  on  behalf  of  the  tenant,  and  such 
lid  be  made,  in  presence  of  witnesses  competent  to  prove 


.20l,B.;211,  A.  ;Duppa  &  Ry.  29  ;    Anon.  Cro.   Eliz.   15;   but 

md.  287>note  16.  see  Stretion  v.  Cush,  1  Bro.  &  G.  135. 

1*8  case,  4  Rep.   72,   A. ;  (a)  Rede  ».  Farr,  6  M.  &  Selw.  121 ; 

Taylor,  Cro.  Eliz.  462 ;  but  see  Elyot  v,  Nutcombe,  3  Leon.  4 ; 

Moor.  404.  1  Anders.  27,  case  63 ;  Benl.  &  Dal.  59 ; 

V.   Mayo,  1  Saund.  287,  Dean  &   Ch.   of  Gloucester's  case,   3 

Litt.  201,   B.;    but  see  Dyer,  329,  A. 

iz.  15.  (v)  Ventris  v.  Farmer,  1  Bro.  &  G. 

br.  428,  Rent,  K.  96 ;  1  Ro.  Abr.  459,  Condition,  Z.,  pi. 

.  Brook  V,  Brydges,  2D.  2;  Buskin  v.  Edmunds,  Cro.  Eliz.  415. 
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the  fact,  at  a  convenient  hour  before  sunset,  and  the  person  making 
should  remain  on  the  spot  until  after  sunset.  It  is  not  sufficient  t 
demand  the  rent  from  the  tenant  personally  off  the  land,  as  it  is  pre 
sumed  he  is  only  prepared  to  pay  the  amount  either  upon  the  premise 
or  at  the  place  specified  in  the  condition.  The  dean  and  chapter  o 
Chichester  having  demised  lands  rendering  rent  payable  at  the  Cath» 
dral  church,  subject  to  a  clause  of  re-entry  in  case  of  non-payment,  il 
was  ruled(2^),  that  in  order  to  work  a  forfeiture,  a  formal  demand 
of  the  rent  should  be  made  in  the  cathedral,  though  not  situated  on 
the  demised  premises,  and  should  be  made  in  that  part  of  the  church, 
where  there  was  the  greatest  coming  and  going  at  the  setting  of  the 
sun,  and  it  was  said  by  Popham,  C.  J.,  that  the  person  whilst  making 
the  demand  ought  to  stand  still,  because  the  law  did  not  admit  of 
walking  demands.  Where  the  rent  was  demanded  at  a  house  on  the 
premises  an  hour  before  sunset,  and  the  person  who  made  the  demand 
then  quitted  the  house,  and  walked  in  a  lane  which  was  part  of  the 
premises  until  after  sunset(a;),  when  he  returned  to  the  house  and  i^ 
peated  the  demand  ;  the  Court  held  that  the  walking  in  the  lane  vn 
not  a  continuance  of  the  demand,  which  was,  therefore,  invalid. 

6.  The  demand  must  be  made  precisely(^)  on  the  day  when  thi 
rent  becomes  payable,  and  at  a  convenient  time  before  the  settingit 
the  sun  on  that  day,  so  as  to  allow  reasonable  time(z)  to  coimt  thi 
money,  and  the  person  making  such  demand(a)  must  continue  on  the 
premises  until  sunset :  the  demand  must  not  only  state  the  amount  oi 
the  rent(^)  claimed,  but  must  specify  for  what  time,  and  when  it  b^ 
came  due(c),  and  must  be  actually  made,  whether  any  person  be  pre- 
sent or  not ;  if  the  condition  in  a  lease  stipulate,  that  in  case  thereat 
be  behind  for  the  space  of  thirty  days  after  the  gale-day,  the  lessor 
may  re-enter ;  in  order  to  cause  a  forfeiture,  the  demand  must  he 
made(d)  on  the  thirtieth  day ;  and  in  such  case  if  the  rent  be  reserred 
on  the  25th  of  March,  the  demand  must  be  made  before  sunset  on  the 
24th  of  April. 

By  a  grant  of  lands  in  fee-farm  at  the  yearly  rent  of  £93  19*.  3i> 


(w)  Knapp  V,  Welch,  1  Bro.  &  G. 
138 ;  2  Ro.  Abr.  428,  Rent,  L. 

(x)  Wood  V,  Chi  vers,  4  Leon.  179; 
Floide  V.  Chivers,  Dal.  86,  S.  C. 

(y)  Co.  Litt.  202,  A. 

{z)  Fabian  v.  Winston,  Sav.  121 ; 
Thomson  v.  Field,  Cro.  Jac.  499. 

(a)  Potter  v,  Foster,  3  Bulst.  296. 

(b)  Fabian  v,  Windsor,  1  Leon.  305 ; 
Say.  121;  Cro.Eliz.209;  Anders.  252; 


Butle  r.  Wilford,  Dalis.  114. 

(c)  Jack  dem.  West  v.  Hogan,  Ara* 
M.  &  O.,  N.  P.  C.  232;  Doe  ^ 
Wheeldon  t;.  Paul,  3  Carr.  &  P.  61*» 
Co.  Litt.  201,  B. 

(rf)  Doe  denu  Lawrence  c  Shawcw* 
3  B.  &  Cr.  152;  5  D.  &Ry.711;^] 
dem,  Edwards  v,  Leacb,  8  M.  &  ^ 
229;  3  Sc.  N.  R.  509. 
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payable  half-yearly  on  the  first  day  of  May  and  first  day  of  November 
io  every  year,  it  was  provided,  that  if  the  rent  should  be  behind  and 
upaid  for  the  space  of  twenty-one  days  next  after  any  of  the  days  on 
wluch  it  was  made  payable,  it  should  be  lawful  for  the  lessor,  his  heirs 
aad  assigns,  to  enter  and  distrain,  and  in  case  of  no  sufficient  distress 
to  satisfy  the  rent  in  arrear,  then  it  should  be  lawful  for  the  lessor, 
liis  heirs  and  assigns,  to  re-enter  into  the  demised  premises  and  have  the 
tame  again  as  in  his  or  their  former  estate  :  the  rent  was  demanded 
upon  the  premises  on  the  1st  day  of  May,  and  afterwards  on  Sunday, 
die  22nd  day  of  May,  at  eight  o'clock  in  the  afternoon,  and  it  was 
prored  there  was  then  no  sufficient(6)  distress  on  the  premises ;  upon 
tke  trial  of  an  ejectment  for  the  forfeiture,  in  which  the  day  of  the  de- 
mise was  laid  on  the  23rd  of  May,  the  Exchequer  held  that  the  rent 
vas  demandable,  and  was  properly  demanded  on  Sunday,  the  22nd  of 
Bfay,  and  as  no  sufficient  distress  was  to  be  found  on  the  premises  on 
tittt  day,  it  might  reasonably  be  inferred  there  was  no  adequate  distress 
on  the  following  day.    In  like  manner,  a  proviso  enabling  the  landlord 
tore-enter  in  case  the  Tent(/)  should  be  unpaid  on  any  day,  on  which 
it  should  be  due,  or  within  ten  days  after,  does  not  authorize  a  re-entry 
Qatil  ten  days  have  elapsed  after  a  gale's  rent  has  become  due.   A  ma- 
terial difference  exists  between  the  reservation  of  a  rent  payable  on  a 
ftrticular  day(^),  or  within  a  certain  time  afterwards;  and  the  re- 
iermtion  of  rent  payable  at  a  certain  day,  with  a  condition,  that  if  it 
be  behind  by  the  space  of  any  given  time,  the  lessor  might  re-enter. 
la  both  instances,  a  tender  of  the  rent,  either  on  the  first  or  last  day  of 
payment,  or  any  of  the  intermediate  days,  to  the  lessor  himself,  either 
^M>n  or  off  the  land,  is  good,  but  in  the  former  case  it  will  be  suf- 
fideot  if  the  lessee  attend  on  the  first  day  of  payment  at  the  proper 
place,  and  if  the  lessor  do  not  attend,  the  condition  is  saved,  whilst  in 
Uie  latter  case,  it  will  not  be  sufficient  that  the  lessee  should  attend 
QB  the  first  day  of  payment,  as  he  is  equally  bound  to  attend  on  the 
last  day  of  payment  in  order  to  save  the  lease. 

7*  The  demand  must  be  made  of  the  precise(A)  sum  due  for  rent, 
Hid  not  of  a  penny  more  or  less,  for  as  Lord  Coke(t)  observes,  "when 
One  doth  demand  a  rent  upon  a  condition,  he  ought  to  be  sure,  as  it 

(e)  Lessee  Cowan  y.  Chambers,  Hayes,  Moor.  223;   2  Leon.  130;   Godb.  38; 

Hi.  Butler's  note  88  to  Co.  Litt.  202,  A. ; 

(/)  KaTanagh   v.   Gadge,  6   Scott's  Hudson's  Comm.  427. 

It.  R.  506.  (h)  Fabian  v,  Windsor,  1  Leon.  305 ; 

(g)  William  Clan's  case,  10  Rep.  129,  Cro.  £Iiz.209;  Sav.  121 ;  Anders.  252. 

I.;    Clan   v,  Fiaher,  Cro.  Jac.   309;  (i)  Moodie   v,   Garnance,  3  Bolstr. 

S^p    9.  Hambleton,  Cro.    Eliz.  42;  153. 

2  a2 
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were,  to  hit  the  bird  in  the  eye^  and  to  demand  the  just  sum,  or  not 
re-enter,  because  conditions  are  odious  in  the  law,  and  are,  therefore, 
be  taken  strictly."  A  single  gale  of  rent  can  only  form  the  subje 
of  a  demand,  for  the  purpose  of  causing  a  forfeiture,  for  if  the  rent(, 
be  reserved  payable  at  Michaelmas  and  Lady-day,  and  the  rent  pa; 
able  at  Lady-day  be  not  then  demanded,  the  whole  year's  rent  caoDi 
be  demanded  at  the  ensuing  Michaelmas,  because  then,  as  was  said,  tl 
lessor  might  leave  his  rent  in  the  tenant's  hands,  until  it  amounted  < 
a  large  sum  of  money,  and  make  his  demand  when  the  lessee(i)  wi 
not  prepared  to  pay  the  whole  amount.  If,  however,  the  tenant  pro^ 
that  he  attended  at  the  proper  time  and  place  to  pay  his  rent,  and  ir 
provided(/)  with  adequate  funds  for  the  purpose,  and  that  no  persi 
attended  on  the  landlord's  part  to  receive  the  money,  the  forfeiture w: 
be  saved,  although  a  formal  demand  was  rendered  unnecessary  by  tl 
express  stipulations  of  the  lease. 

8.  In  many  leases  the  right  of  re-entry  is  reserved  in  case  the  rei 
shall  be  in  arrear  for  twenty-one  days  after  the  specified  days  of  pa; 
ment,  and  in  case  there  shall  be  no  sufficient  distress  upon  the  demise 
premises.  A  similar  clause  has  been  introduced  into  the  Irish  Sta 
tute(m)  1 1  Anne,  c.  2,  which  gives  the  ejectment  for  non-payment  < 
rent  where  no  sufficient  distress  is  to  be  found  on  the  premises,  as 
this  stipulation  seems  to  be  founded  on  the  Statute(n)  of  Gloucesti 
giving  the  writ  of  cessavity  if  no  distress  could  be  found.  In  the  dec 
sions  upon  this  writ,  it  has  been  held  that  if  the  lands  be  enclosed  s 
that  the  distress(o)  cannot  be  taken  and  removed,  such  distress  will  I 
insufficient  to  prevent  a  forfeiture :  so  where  a  feoffment  in  fee  wJ 
made  reserving  rent,  upon  condition  that  if  the  rent  should  be  i 
arrear,  and  no  distress  found  upon  the  premises,  the  grantor  might  r 
enter ;  and  there  being  no  distress  except  in  a  cupboard,  which  wi 
locked,  so  that  the  grantor  could  not  come  at  its  contents,  this  wa8(f 
held  a  forfeiture,  for  where  the  place  is  not  open  to  distress,  it  is  tk 
same  as  if  there  were  no  distress  upon  the  premises.  In  an  ejectmeni 
on  a  similar  condition  of  re-entry,  it  was  ruled(g')  that  as  the  bailM 


{j)  Doe  dem.  Wheeldon  v.  Paul,  3 
Carr.  &  P.  613  ;  Scott  r.  Scott,  Cro. 
El.  73;  2  Leon.  128;  3  Leon.  225;  4 
Leon.  70,  S.  C.  ;  Butle  p.  Wilford, 
Dalis.  114;  Anon.  Aleyn.  94. 

{k)  Scott  V.  Scott,  2  Leon.  226. 

(0  Bac.  Abr.  Conditions  (O.  2); 
Giib.  Rents,  80 ;  Com.  Dig.  Conditions, 
(L.  5) ;  Purser  v.  Prowd,  Cro.  Jac. 
423. 


(m)  11  Anne,  c.  2,  Irish ;  4  Geo.  H- 
c.  28,  Enelish. 

(w;  6  Edw.  L  c.  4,  Eng.  &  Irish. 

(o)  Bro.  Abr.  fo.  124,  pi.  24,  title 
Cessavit ;  2  Instit.  296. 

( p)  1  Ro.  Abr.  428,  Condition,  T^ 
pi.  3  ;  Huds.  Comm.  473. 

iq)  Rees  dem,  Powell  ».  King,  Foj> 
rest,  19;  Hoodie  v.  Winscomb,  Godh. 
110. 
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ladneglectedtosearcha  cottage,  which  formed  a  principal  part  of  the 
^remises,  for  a  distress,  the  lease  was  not  forfeited ;  and  where  the 
'Uter  door  was  locked,  so  as  to  prevent  access  for  the  purpose  of  dis- 
raining  without  committing  a  trespass,  it  was  held  by(r)  Lord  Ten- 
Biden  that  a  distress  which  was  not  available  must  be  considered  in- 
uiEcieDt. 

Although  there  are  gprowing  crops  on  the  premises  at  the  time  of 
siarching  for  distrainable  chattels,  it  is  not  compulsory(«)  on  the  land- 
ird  to  seize  them,  and  he  may  enter  for  the  condition  broken,  and 
laist  on  the  forfeiture,  even  if  such  crops,  when  ripe,  would  be  suffi- 
ient  to  satisy  the  arrear  of  rent.     In  an  ejectment  founded  on  a  con- 
Ition  of  re-entry,  in  case  of  no  sufficient  distress,  it  appeared  in  evi- 
tence  that  half  a  year's  rent  became  due  on  the  25th  of  March,  and 
lie  demise  in  the  ejectment  being  laid  on  the  2nd  of  May,  a  search 
was  made  on  the  1st  of  May,  and  no  sufficient  distress   being  then 
found,  it  was  decided(^)  that  if  the  landlord  cannot  find  any  sufficient 
^stress  on  the  premises  after  the  rent  becomes  due,  and  before  service 
of  the  ejectment,  and  the  rent  be  not  paid  within  the  time  allowed  by 
the  condition  for  that  purpose,  a  right  of  re-entry  accrues  to  the  land- 
lord, or,  at  least,  renders  it  necessary  for  the  defendant  to  shew  there 
was  sufficient  distress  within  the  terms  of  the  proviso.     It  is  to  be 
collected  from  the  preceding  decision,  that  the  want  of  sufficient  dis- 
tK88  upon  any  day(f/)  after  the  rent  falls  due,  affords  ground  for  pre- 
nming  there  was  no  adequate  distress  upon  the  premises  to  satisfy  the 
Knt  in  arrear  during  the  interval  between  the  rent-day  and  the  service 
of  the  ejectment,  unless  the  tenant  proves  the  contrary.    Upon  a  lease 
fcr  years,  subject  to  a  condition  that  if  the  reserved  rent  were  behind 
at  the  day,  and  for  ten  days  after,  and  no  distress  to  be  found  upon 
tke  land,  the  lessor  might  re-enter,  and  the  rent  being  in  arrear,  it 
appeared  there  was  sufficient  distress  on   the  premises  until   three 
o'dock  in  the  afternoon  of  the  tenth  day,  when  the  lessee  removed 
itis  cattle ;  and  at  the  last  hour  of  the  tenth  day,  when(t;)  the  rent  was 
<leiiianded,  there  was  no  distress  on  the  land  :    an  ejectment  being 
l>rought  for  the  forfeiture,  the  Court  held  that  if  adequate  distress 

(0  Doe  dem,  Chippendale  v.  Dyson,  (t)  Doe  dem.  Smelt   v.  Fuchau,    15 

Hoo.  k  Malk.  77.  East,  286  ;  Lessee  Cowan  v.  Chambers, 

(t)  Loreland  dem»  Tuthill  v.  Molony,  Hi^es,  544. 

Rodi.  Comm.  474,  in  the  note ;  Lessee  (u)  Huds.  Comm.  480. 

WarriDorton    v.    Hodgens,   Batty,   330,  (v)  Worcester    r.  Stone,  Cro.  ^Eliz. 

^^;  Hads.  Comm.  479,  note;  Canny  63. 
*•  Hodgens,  Hayes  &  Jones,  769. 
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were  to  be  found  at  any  time  within  the  ten  days,  the  condid 
not  broken. 

9.  A  condition  of  re-entry  may  be  framed  so  as  to  dispens 
the  necessity  of  making  any  formal  demand  of  the  rent:  where 
contains  a  proviso  that  if  the  rent  be  in  arrear  for  twenty-one 
the  lessor  may  re-enter,  although  the  rent  he(w)  not  demands 
ejectment  lies  for  a  forfeiture  incurred  by  such  non-payment  < 
without  any  previous  demand.  Conditions  of  re-entry  insert 
leases  ought  not  to  be  made  to  depend  on  the  inadequacy  of  d 
on  demised  premises,  and  should,  by  express  stipulation,  rendi 
formal  demand  of  the  rent  unnecessary. 

10.  Upon  a  conveyance  by  lessee  holding  for  lives  or  for 
operating  as  an  assignment(a;)  of  his  whole  estate,  or  upon  the 
of  a  lease  by  lessee  co-extensive  with  his  own  interest,  or  upon 
render(y)  by  lessee  of  his  term  in  demised  premises,  reserving  a 
rent,  with  condition  of  re-entry,  in  case  of  non-payment,  or  upon  i 
veyance  of  lands  in  fee-farm,  rendering  rent  with  a  similar  com 
the  grantor  may  enter  and  avoid  the  grant,  or  surrender  for  bre 
the  condition,  although  no  reversion  has  been  retained :  but  i 
grantor  assign  all  his  estate  in  the  premises,  the  assignee  cannot  t 
advantage  of  the  condition,  because  a  reversion  must  be  transfer 
order  to  enable  the  party  to  avail(a)  himself  of  the  Statute,  nc 
the  grantor  re-enter,  as  his(6)  grant  would  by  such  means  be  def 
If  a  person  seised  in  fee  in  right  of  his  wife  make  a  feoffment  t 
by  deed  indented  upon  condition,  and  then  die,  and  the  heir 
feoffor  enters(c)  for  the  condition  broken,  it  is  impossible  tht 
should  have  the  same  estate  which  the  feoffor  had  at  the  time  of  m 
the  condition,  for  that  was  an  estate  in  right  of  his  wife,  whic 
dissolved  with  the  coverture,  and  therefore  when  the  heir  ente 
breach  of  the  condition,  and  defeats  the  feoffment,  his  estate  van 


(to)  Doe  dem,  Harris  v.  Masters,  2  B. 
&  Cress.  491  ;  4  D.  &  Ry.  45 ;  Smith  r. 
Doe  Lessee  Ld.  Jersey,  7  Price,  392 ;  2 
Bro.  &  B.  502  ;  Goodrigbt  dem.  Hare  t\ 
Cator,  2  Doug.  478-480  ;  Dormer's  case, 
5  Rep.  40,  B. ;  Williams  v.  Floyd,  Godb. 
429. 

(j:)  Doe  de7n.  Freeman  v.  Bateman,  2 
B.  &  Aid.  IG8 ;  Litt.  Sect.  325 ;  Co.  Litt. 
202,  A. ;  and  see  Doekereli  v.  Dolan, 
Longf.  &  T.  283  ;  3  Irish  Eq.  Rep. 
552. 

(y)  Gascon's  case.  Year  Book,  7  Hen. 
VI.  fo.  2,  by  Cheine;  Lloyd  v.  Langford, 


2  Mod.  176,  by  Pemberton,  arg*. 

(z)  Huds.  Coram.  376. 

(a)  10  Car.  L  sess.  2,  c.  4,  Iri 
Hen.  Vin.  c.  34,  English. 

C^)  Cranmer's  case,  Cro.  Elij 
Lessee  Orr  v.  Stephenson,  5  Iris 
Rep.  1  ;  Flower  r.  Hartopp,  It 
van;  21  Law  Journ.  507. 

(c)  Whittinghara*s  case,  8  Rep.  • 
and  44,  B. ;  Co.  Litt.  202,  A.,  1: 
Year  Book,  4  Hen.  VI.  fo.  2,  a 
Bro.  Abr.  Condicions,  pi.  71,  w^ 
geable,  pi.  38. 
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itly  the  estate  is  vested  in  the  wife,  and  she,  by  operation  of 
Des  seised  of  her  ancient  estate :  and  though  no  right  de- 
m  her  husband  to  his  heir,  yet  the  title  of  entry  by  foree((/) 
dition,  which  her  husband  created  upon  the  feoffment,  and 
»  him  and  his  heirs,  descends  to  his  heir,  who  may  maintain 

and  if  the  husband  himself  had  entered  for  the  condition 
would  have  re-vested  the  estate  in  the  wife, 
-charge  granted  in  fee,  with  proviso  that  if  the  rent  be  in 
grantee  may  enter  and  retain  the  profits  until  satisfied,  en- 
?)  to  recover  in  ejectment,  and  it  was  held  that  such  a  right 
a  conditional  inheritance,  and  descends  with  the  rent  to  the 
svhen  the  entry  is  made,  it  is  then  no  more  than  a  chattel 
the  land,  which  shall  go  with  the  arrears  to  the  executors ; 
len  said,  that  only  for  the  words  in  the  proviso,  '^  to  retain 
ed,"  it  would  have  been  an  inheritance  in  the  land  to  re- 
le  heir  as  a  penalty.  If  a  person  make  a  feoffment  in  fee, 
ent,  upon  condition  that  if  the  rent  be  not  paid,  the  grantor 
ber  and  hold  until  satisfied,  the  feoffor  by  his  re-entry 
o  estate  of  freehold,  but  only  an  interest,  by  agreement  of 
»  to  take  the  profits  in  nature  of  a  distress.  If  lands  be 
0  a  trustee  and  his  heirs,  to  the  use  and  intent  that  J.  S. 
e  thereout  a  certain  annual  sum,  and  if  such  sum  be  unpaid 
in  time,  that  it  shall  be  lawful  for  the  said  J.  S.  and  his 
re-enter  and  receive  the  profits  until  satisfied ;  as   soon  as 

in  arrear(^),  a  use,  which  is  served  out  of  the  original 
le  grantor,  springs  up  and  vests  in  J.  S.,  and  by  the  Sta- 
38  is  immediately  transferred  into  possession,  which  may  be 
in  ejectment:  and  upon  the  assignment  of  such  annual 
ight  of  entry  and  right  to  receive  the  rents  and  profits  of 
harged  with  its  payment  passes  to  the  assignee.  However, 
rant  of  a  rent  to  be  issuing  out  of  certain  lands,  with  a  pro- 
f  the  rent  be  in  arrear  the  grantor  may  re-enter,  &c.,  does 
any  seisin  out  of  which  a  use  can  arise  to  the  grantee  on 
nt(A)  of  the  rent,  but  an  interest  vests  in  him  when  the  rent 


632 ;  Co.  Litt.  336,  B.  147,  S.  C. ;  Butler's  note  93  to  Co.  Litt. 

».  Cowley,  1  Lev.  170;  1  203,  A.;    Gilb.  od  Uses,  by  Sugd.  178, 

Thos.   Raym.    135-158;  in  the  note. 

92  to  Co.  Litt.  203,  A.  (A)  Jeraott  v.  Cowley,  1  Saund.  112; 

tt.  203,  A.  1  Lev.  170;    Tbos.  Raym.  135-158;  1 

Jill  17.  Hare.  Cro.  Jac.  510 ;  Siderf.  262-344 ;  2  Kebie,  270,  S.  C. 

;    2  Ro.  Rep.  12;  Poph. 


1086  RECOVERY  OF  POSSESSION. 

becomes  in  arrear,  which  may  be  reduced  into  possession  by  eje« 
ment. 

11.  If  a  lessee  for  lives,  or  for  years,  subject  to  a  clause  of  re-entK" 
limit  his  interest  in  demised  premises  to  trustees,  to  his  own  use  £ 
life,  with  remainder  over,  the  estates  in  remainder  will  be  defeated^/ 
at  common  law,  by  the  entry  of  the  lessor,  on  the  person  in  possessioi 
of  the  lands  for  breach  of  the  condition,  because  the  effect  of  the  re- 
entry is  to  revest  in  the  lessor  the  same  estate  which  he  had  in  the 
lands  at  the  time  of  granting  the  lease. 

12.  In  an  ejectment  brought  to  defeat  the  estate  of  a  lessee  for 
alleged  breaches  of  covenant,  the  burthen  of  proof  rests  on  the  lessor 
of  the  plaintiff,  though  in  an  action  for  breach  of  covenant,  the  weight 
of  proof  would  have  been  cast  on  the  defendant.  Upon  the  trial  of  an 
ejectment  for  a  forfeit ure(^')  in  neglecting  to  insure  demised  premises, 
the  lessor  of  the  plaintiff  must  establish  in  evidence  that  no  insuranee 
had  been  effected,  and  the  non-production  of  the  policy  after  notice 
does  not  afford  even  prima  facie  evidence  that  the  defendant  had 
omitted  to  insure. 

13.  A  forfeiture  for  a  condition  broken  will  be  widved  by  any  dis- 
tinct act  of  the  lessor  acknowledging  a  subsisting  tenancy :  where  half 
a  year's  rent  was  demanded  at  the  day  and  not  paid,  and  in  two  days 
afterwards  the  lessor  received  the  rent,  and  gave  an  acquittance  to  the 
party  by  the  name  of  his  farmer,  it  was  resolved(A),  that  the  mere  a^ 
ceptance  of  the  money  after  the  day  was  no  waiver  of  the  forfeiture, 
being  a  duty  owing  to  the  lessor  before  the  breach,  but  the  receipt 
which  was  passed,  treating  the  party  as  a  tenant,  was  held  a  confirma- 
tion of  the  demise :  and  it  has  been  said(/)  by  Parke,  Baron,  that  an 
absolute  and  unqualified  demand  of  rent  by  the  landlord,  or  by  his 
agent,  duly  authorized,  amounts  to  a  waiver  of  the  forfeiture,  but  the 
receipt(;w)  of  part  of  a  gale's  rent  does  not  deprive  the  lessor  of  his 
right  to  re-enter  for  the  residue :  however,  if  the  lessor  distrain  for  the 
rent,  for  nonpayment(?t)  of  which  the  condition  was  broken,  or  if  he 
accept  rent  falling  due  upon  a  subsequent  day,  he  cannot  enter  for  the 
condition  broken,  as  by  such  acts  the  lease  is  affirmed  to  have  conti- 
nuance. 

CO  O'Connors  r.  Ld.  Bandon,  2  Sch.  572;  Moor.  456. 

&  Lcf.  681,  note;  1  Ro.  Abr.  474,  Cou-  (/)  Doe  denu  Nash  v.  Birch,  1  Mees- 

dition,  P.  &  W.  408;  Tyrw.  &  Gr.  769. 

0)  Doc  dem.  Bridger  v.  Whitehead,  (m)  Year  Book,  10  Hen.  VII.fo-24. 

8  Ad.  &  Ell.  571  ;  3  Ncv.  &  P.  557.  A.,  par  Keble;   Butlers  note,  H'.  *° 

(A)  Greene's  case,    Cro.    Eliz.  3;    1  Co.  Litt.  211.B. 

Leon.  '1&1\   Penn.mts  ca.sc,  3  Rep.  64,  (»)   Co.  Litt.  211,  B. 
B.  ;   Harvey  r.  Oswald,  Cro.  Eliz.  553- 
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Upon  a  question  reserved  on  the  trial  of  an  ejectment  on  the  title, 
appeared  that  a  summons  in  ejectment  for  non-payment  of  a  year's 
^Bt,  due  the  IstofMay,  1816,  had  been  served  on  the  defendant, 
hen  the  landlord  accepted  a  consent  for  judgement,  with  stay  of  exe- 
idon,  until  10th  of  November  :  a  distress(o)  was  made  on  the  11th  of 
orember  for  half  a  year's  rent,  due  the  1st  of  November  immediately 
"eceding,  and  judgement  was  entered  on  the  consent  upon  the  15th 
November,  and  the  habere  executed :  the  evicted  tenant  having  got 
ick  into  possession,  the  ejectment  in  question  was  brought,  laying  the 
mise  on  the  29th  of  November,  1816,  and  the  Court  held  the  dis- 
388  was  not  a  waiver  of  the  eviction,  and  gave  judgement  for  the 
liotiflr. 

An  application  being  made  to  stay  proceedings  in  an  ejectment  for 
Eorfeiture,  on  the  ground  that  another  ejectment  was  depending  in 
e  Queen's  Bench  between  the  same  parties,  to  recover  the  same 
emises  for  a  forfeiture,  which  was  antecedent(/7)  to,  and  distinct  from 
at  which  formed  the  subject  of  the  other  suit :  the  Court  held  that 
e  proceedings  could  only  be  stayed  where  the  same  point  of  law  was 
ised,  or  the  same  title  was  called  into  question  in  both  actions. 

Upon  ejectment  for  a  forfeiture,  grounded  on  a  condition,  that  in 
fiiiilt  of  building  a  certain  number  of  houses  on  demised  premises 
ithio  four  years,  the  lease  should  become  null  and  void  :  it  appeared 
at  the  lease  was  made  on  the  4th  of  May,  1825,  for  a  term^q)  of 
K)  years  at  a  peppercorn  rent,  and  demises  were  laid  in  the  declara- 
on  on  the  5th  of  May,  1829,  and  the  1st  of  January,  1841  :  the  houses 
ere  not  built,  and  it  was  decided  that  after  a  lapse  of  twelve  years,  an 
jectment  could  not  be  sustained,  without  shewing  a  notice  to  quit,  or 
t  least  a  previous  demand  of  possession. 

14.  At  any  time  before  execution  of  the  writ  of  possession,  courts 
flaw  will  relieve  the  tenant,  upon  his  bringing(r)  into  Court  all  rent 
A  arrear  and  costs,  and  upon  the  tenant's  accepting  a  new  lease,  and 
saUng  a  counterpart :  and  if  the  ejectment  be  founded  on  a  clause  of 
e-entry  for  not  repairing,  as  well  as  for  nonpayment  of  rent,  proceed- 
Dgs  will  be  stayed  before  trial(«),  on  payment  of  the  rent  in  arrear 
^d  costs,  with  liberty  to  proceed  on  any  other  title  derived  from  non- 

(o)  Jack  dem.  Law  r.  Donnelly,  C.  B.  (r)  Downes  v.  Turner,  2  Salk.  597 ; 

^  April,  1818 ;  Appendix,  No.  24.  Goodtitle  v.  Holdfast,  2  Stra.  900;  Phil- 

,  (/>)  Doe  dem.  Henry  v.  Gustard,  5  lips  v.  Dolittle,  8  Mod,  345 ;  Doe  dem, 

f«otts  N.  R.  818;   2  Dowl.  Pr.   Ca.  Whitfield  v.  Roe,  3  Taunt  403;  Lessee 

'^^>  N.  S.  Moland  v.  Ejector,  Hayes  &  Jones,  665. 

(9)  Doe  detn.  Johnson  v.  Russell,  4  (s)  Pure  dim.  Withers  v.  Sturdy,  BuU. 

^^  Law  Rep.  170.  N.  P.  97. 
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repair :  but  courts  of  common  law  have  no  jurisdiction  to  stay  pro 
ceedings  in  ejectment,  brought  on  a  condition(^)  of  re-entry  for  no 
repairing. 

15.  The  writ  of  cessavit  has  been  abolished  by  Statute(ti)  3  £ 
4  Will.  IV.  c.  27,  s.  36,  and  although  this  mode  of  proceeding  wai 
obsolete  for  a  long  time  prior  to  its  abolition,  the  subject  is  introdnoec 
here  for  the  purpose  of  indicating  the  source  from  which  some  of  the 
provisions  of  the  Irish  Statute(t;)  1 1  Anne,  c.  2,  giving  the  remedy  by 
ejectment  for  non-payment  of  rent  have  evidently  been  derived.     The 
writ  of  cessavit  was  founded  upon  the  Statutes  of  Glouoester(tc;)  and 
of  Westminster  the  Second(:r),  and  lay  where  a  tenant  holding  lands 
in  fee-farm  neglected,  or  ceased  to  pay  his  rent,  or  perform  his  services 
for  two  years  consecutively(^),  and  sufficient  distress  was  not  to  be 
found  on  the  land.     The  lord,  by  this  proceeding,  was  entitled  to  re- 
cover possession  of  the  land,  discharged  of  the  tenure,  but  the  writ  of 
cessavit  did  not  lie  against  tenants  in  tail,  or  for  life,  though  where  a 
tenure  in  fee-farm  was  originally  well  granted,  this  writ  was  maintain- 
able against  tenant  for  life,  whose  estate  was  derived  under  the  grant  im 
fee,  and  on  the  same  principle,  it  might  have  been  brought  by  a  tenant- 
for  life  of  the  fee-farm  rent :  if  the  tenant,  at  any  time  before  fiiuui 
judgement,  tendered  the  arrears,  and  found  sureties  for  the  accruii^ 
rents,  and  for  the  performance  of  future  services,  no  judgement  w^^ 
pronounced,  and  t;he  tenant's  estate  was  preserved.     It  was  also  he^ 
that  the  tenant  was  bound  to  discharge  all  the  arrears,  as  well  befom- 
as  after  the  two  years  for  which  the  suit  had  been  commenced,  tog^ 
ther  with  such  damages  as  the  Court  thought  fit  to  award,  and  tbc 
sureties  were  obliged  to  subject  their  own  lands  to  the  lord's  distress 
in  the  same  form  as  the  tenant's  lands  were  bound.     Hence  it  appears, 
that  the  cessavit  was  only  applicable  to  the  recovery  of  rents  reserverf 
upon  grants  of  land  in  fee-farm,  and  as  a  person  entitled  to  a  fee-farm 
rent  created  subsequently  to  the  Statute  quia  Emptores  could  not  be 
considered  a  landlord,  this  proceeding  was  only  available  for  recovery 
of  fee-farm  rents  created  prior  to  the  reign  of  Edward  the  First,  or  to 
a  fee-farm  rent  where  a  tenure  had  been  duly  created,  and  the  relation 
of  landlord  and  tenant  continued  to  subsist. 

16.  Towards  the  commencement  of  the  reign  of  Queen  Anne,  after 

(0  Doe  dem,  Mayhew  v.  Asby,  10  Ad.  (r)  11  Anne,  e.  2,  Irish.              . 

&  Ell.  71 ;  2  P.  &  Dav.  302;   and  see  (it)  6  Edw.  I.  c.  4,  English  and  Ir|*D- 

Doe  dem,  Gover    r.  Maberly,   10   Ad.  {x)  13  Edw.  I.e.  21,  Eng.  and  IrtflJ- 

&  Ell.  74,  in  the  note.  (y)  Booth's  Real  Actions,  133 ;  2  to. 

(m)  3  &  4  Will.  IV.  c.  27,  s.  36,  Eng.  Inst.  295 ;  4  Vin.  Abr.  ctsiomt, 
and  Irish. 
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tie  long  continued  disturbances  in  Ireland  had  subsided,  it  was  soon 
diflcorerea  that  the  remedies,  which  had  been  provided  to  enforce  the 
payment  of  rent,  were  insufficient  for  the  purpose.     It  was  then,  and 
io  immberless  instances  ever  since  has  been,  of  little  use  to  proceed  for 
Roovory  of  rent  by  distress,  or  by  action  of  debt,  and  it  became  neces- 
nry  that  the  landlord  should  be  allowed,  by  some  safe  and  speedy 
iBeaos,  to  rescind  the  lease  in  case  his  rent  were  not  satisfied.     If  the 
imdlord  proceeded  at  common  law  upon  the  clause  of  re-entry,  and 
wn  successful  in  overcoming  all  the  difficulties  imposed  upon  him, 
Ud  obtained  judgement,  and  entered  into  possession  of  the  demised 
JTcmnes,  the  tenant  might  then  exhibit  his  bill  in  Equity  for  relief(z) 
^SBiost  the  forfeiture,  and  compel  the  landlord  to  render  an  account  of 
^1k«  rents  and  profits,  which  he  might,  without  wilful  default,  have  re- 
coifed  out  of  the  premises,  and  to  set  off  the  amount  against  the  rent 
^ixeout  of  the  lands.     The  landlord  was  thus  converted  into  the  bailiff 
his  tenant,  and  was  exposed  to  the  vexation  of  a  contested  account, 
which  the  tenant's  local  knowledge  gave  him  a  manifest  advantage. 
It  was  contended  that  the  doctrine  of  affording  relief  against  for- 
f^nture,  did  not  extend  to  a  tenant  holding  at  a  rack-rentf  which  must 
l>^  supposed  equivalent  to  the  value  of  the  land,  but  merely  to  bene- 
ficial leases,  where  fines  had  been  paid,  or  large  sums  had  been  ex- 
pended in  improvements,  and  where  the  tenant  is  a  sort  of  purchaser  of 
p^rt  of  the  interest  in  the  term.     Lord  Chancellor  King,  however, 
o\>served(a),  that  although  he  did  not  like  giving  relief  in  such  cases 
after  judgement  at  law,  yet  the  precedents  were  too  strong  for  him, 
and  upon  payment  of  the  rent  in  arrear  and  of  the  costs  at  law,  and  in 
eqmty,  he  decreed  the  landlord  to  make  a  new  lease  for  the  remainder 
of  the  term,  but  ordered  that  a  covenant  should  be  inserted  binding 
Ae  tenant  to  repair  during  the  term,  though  there  was  no  such  cove- 
Bant  in  the  original  lease.   The  principle  of  these  decisions  is  stated  to 
1>e  that  where  the  rent  is  paid,  the  object(ft)  of  the  condition  of  re-entry 
IS  attained,  and,  therefore,  the  landlord  should  not  be  permitted  to 
^e  advantage  of  the  forfeiture,  but  where  relief  was  granted  after  the 
Isndlord  had  entered  into  possession,  the  inconvenience  which  he 
^ered  from  his  liability  to  account  for  the  mesne  profits  does  not 


&}  Dorrington  v.  Jackson,  I  Vem. 
7®.  A.  D.  1687;  Webber  r.  Smith,  2 
^^^  103,  A.  D.  1689 ;  Canny  ».  Hodg- 
^  Hares  &  J.  769. 

(«)  Taylor  v.  Knight,  4  Vin.  Abr. 
^'*  Chancery,  Y.  3;  De  Scarlett  r. 


Dennett,  9  Modern.  22  ;  Woodward  v. 
Ld.  Lincoln,  Finch,  86. 

(fi)  Wadman  v.  Calcraft,  10  Vesey, 
68  ;  Davis  v.  West,  12  Vesey,  476;  Hill 
V.  Barclay,  18  Vesey,  56. 
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appear  to  have  been  taken  into  consideration.  Courts  of  Equity  4iid 
not  fix  any  precise  period,  within  which  the  tenant  was  bound  to  ^P* 
ply  for  relief(c)  but  exercised  a  discretionary  authority  according  to  <J^^ 
circumstances  of  each  particular  case.  The  original  tenant  havixig 
acted  unconscientiously  towards  his  landlord,  and  a  new  tenant  havisig 
laid  out  money(cQ  in  improving  the  evicted  premises,  a  bill  by  tb^ 
original  tenant  for  relief  against  the  forfeiture  was  dismissed  with  oob^a 
The  consequence  was  that  the  landlord  always  continued  liable  to  9^ 
uncertainty  of  possession(6)  as  it  was  in  the  power  of  the  evict<^ 
tenant,  at  any  time,  to  offer  him  compensation,  in  order  to  found 
application  for  relief  in  Equity ;  after  an  eviction  for  non-payment 
rent  and  after  the  time  allowed  for  redemption  had  expired, 
evicted  tenant  brought  a  counter-ejectment(y^  for  the  purpose  of  i 
peaching  the  validity  of  the  proceeding,  which  the  landlord  successfbLfl 
resisted  by  relying  on  a  valid  eviction  at  common  law  for  a  forfditor^ 
and  the  tenant  was  reinstated,  upon  a  bill  filed  in  the  Exchequer(^ 
upwards  of  two  years  and  nine  months  after  the  redemptionary  pen(^ 
had  expired. 

(c)  Doe  dem.  Hitchings  v.  Lewis,  1  Burr.  619 ;  2  Ld.  Kenjon,  820. 
Burr.  619,  by  Lord  Mimsfield ;  2  Lord         (/)  Lessee  Warrington  v.  Ho4g«c3 

Kenyon,  320,  S.  C.  Batty,  311. 

(a)  Dorrington  v.  Jackson,  I  Vem.  (g)  Canny  v.Hodgens,  Hayes  k 

440.  769. 

(ff)  Doe  dem,  Hitchings  v.  Lewis,  1 


NON-PAYMENT  OF  BENT. 


1091 


CHAPTER  VIII. 


NON-PAYMENT  OF  RENT. 


17.  Irish  Statute^  1 1  Aime^  c.  2»  where 

more  than  Half-a-Vecar's  Rent 
if  due, 

18.  Corresponding   English    Act,    4 

Geo,  IL  e.  28. 

19.  Oijects  of  the  Statute. 
^'Biquisites  to  support  JSjeetment 

under  this  Act. 
21.  Insufficient  Distress. 
2X  Contents  of  necessary  Affidavits. 
^  Proofs  required  on  the  Trial. 
^  ^—  on  a   Counter-Ejectment  by 

evicted  Tenant. 


25.  Mortgagees  out  of  Possession  not 

affected  by  this  Act. 

26.  Statute  4  Geo.  I.  c,  5,  where  more 

than  one  Year's  Rent  due. 

27.  Statute  8  Geo.  I.  c.  %  where  a 

whoUrVear*s  Bent  due. 

28.  Statute  5  Geo.  II,  c.  4,  dispensing 

with  Clause  of  Re-entry. 

29.  Statute  25  Geo.  //.  c.  13,  Remedy 

given  upon  executory  Articles. 
90.  Statute  15  <$-  16  Geo.  III.  c.  27, 
dispensing  with  Demand  after 
Rent  ascertained. 


17.  For  the  purpose  of  facilitating  the  recovery  of  the  rent  of  de- 
^sei  premises,  the  Statute(a)  of  the  eleventh  of  Queen  Anne,  c.  2, 
^^  passed  by  the  Irish  Legislature,  whereby,  after  reciting  that  great 
'^conveniences  frequently  happen  to  lessors  and  landlords,  in  cases  of 
^^ntry  for  non-payment  of  rent,  by  reason  of  the  many  niceties  that 
ttend  re-entries  at  common  law  ;  and  that  after  a  re-entry  made,  the 
^Qsee,  or  his  assignee,  upon  one  or  more  bills  filed  in  a  Court  of 
^oity,  not  only  holds  out  the  lessor  or  landlord  by  an  injunction 
X>m  recovering  the  possession,  but  likewise  pending  the  suit,  runs 
^nch  more  in  arrear,  without  giving  any  security  for  the  rents  due, 
^hen  such  re-entry  was  made,  or  which  shall  afterwards  incur ;  it  is 
'nccted  that,  in  all  cases  between  landlord  and  tenant,  as  often  as  it 
hall  happen  that  more  than  one  half  year's  rent  shall  be  in  arrear,  and 
^e  landlord  or  lessor  to  whom  the  same  is  due,  hath  right  by  law  to  re- 
enter for  the  non-payment  thereof,  such  landlord  or  lessor  shall  and  may, 
^thout  any  formal  demand,  or  re-entry,  serve  a  summons  in  ejectment 
^or  the  recovery  of  the  demised  premises,  which  summons  in  ejectment 
^hall  stand  in  the  place  and  stead  of  a  demand  and  re-entry  :  and  in  case 
^f  judgement  against  the  casual  ejector,  or  nonsuit  for  not  confessing 
lease,  entry,  and  ouster,  it  shall  be  made  appear  to  the  Court,  where 
^  salt  is  depending,  by  affidavit,  or  be  proved  upon  the  trial,  in  case 
^Q  defendant  appears,  that  more  than  half  a  year's  rent  was  due  before 
^he  summons  was  served,  and  that  no  sufficient  distress  was  to  be 


(a)  11  Anne,  c.  2»  s.  2«  Irish ;  4  Geo.  II.  0.  28,  Englbh. 
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found  on  the  demised  premises  countervailing  the  arrears  then  due 
and  that  the  lessor  or  lessors  in  ejectment  had  power  to  re-enter;  thei 
and  in  every  such  case,  the  lessor  or  lessors  in  ejectment  shall  recove 
judgement  and  execution  in  the  same  manner  as  if  the  rent  had  beei 
legally  demanded,  and  a  re-entry  made  :  and  in  case  the  lessee  o 
lessees,  his  or  their  assignee  or  assignees,  or  other  person  or  person 
claiming,  or  deriving  under  the  said  leases,  shall  permit  and  suffe 
judgement  to  be  had  and  recovered  on  such  ejectment,  and  executioi 
to  be  executed  thereon,  without  paying  the  rent  and  arrear,  togethe 
with  full  costs,  and  without  filing  any  bill  for  relief  in  Equity,  withi 
six  calendar  months  after  execution  executed  ;  then  and  in  such  case 
the  lessee  and  lessees,  his  or  their  assignee  or  assignees,  and  all  othc 
persons  claiming  and  deriving  under  the  lease,  shall  be  barred  an 
foreclosed  from  all  relief  or  remedy  in  law  or  Equity,  other  than  b 
writ  of  error  for  reversal  of  such  judgement,  in  case  the  same  shall  b 
erroneous ;  and  the  landlord  or  lessor  shall  from  thenceforth  bold  th 
demised  premises  discharged  from  the  lease ;  and  if  on  such  ejectment 
verdict  shall  pass  for  the  defendant,  or  defendants,  or  the  plainti 
shall  be  nonsuited  therein,  except  for  the  defendant  or  defendants  iic 
confessing  lease,  entry,  and  ouster,  then  such  defendant  or  defendant 
shall  have  and  recover  his  and  their  full  costs  :  but(6)  that  nothing  i 
this  Act  contained  shall  extend  to  bar  the  right  of  any  mortgagee  o 
mortgagees  of  such  lease,  or  any  part  thereof,  who  shall  not  be  in  pos 
session. 

In  case(c)  the  lessee  or  lessees,  his  or  their  assignee  or  assignees,  o 
other  person  or  persons  claiming  any  right,  title,  or  interest  in  law  oi 
Equity,  of,  in,  or  to  the  lease,  shall,  within  the  time  aforesaid,  file  i 
bill(d)  for  relief  in  any  Court  of  Equity,  such  person  or  persons  shall 
not(e)  have,  or  continue  any  injunction  against  the  proceedings  at  law 
on  such  ejectment,  unless  he  or  they  do,  or  shall,  within  forty  days 
next  after  a  full  and  perfect  answer  shall  be  filed  by  the  lessor  o' 
lessors  of  the  plaintiff  in  such  ejectment,  bring  into  Court  and  lodg^ 
with  the  proper  officer,  such  sum  and  sums  of  money  as  the  lessor  c^ 
lessors  of  the  plaintiff  in  such  ejectment  shall  in  his  or  their  answ^ 
swear  to  be  due  and  in  arrear,  over  and  above  all  just  allowances,  ac^i 
also  the  costs  taxed  in  the  said  suit,  there  to  remain  till  the  hearing  o/ 
the  cause,  or  to  be  paid  out  to  the  lessor  or  landlord  on  good  security, 
subject  to  the  decree  of  the  Court :  and  in  case  such  bill  shall  be  &led 

(h)  Sect.  3,  saving  the  rights  of  mort-  (d)  Before  execution  executed, 

gaeecs.  (e)  See  Stat.  25  Geo.  III.  c.  51,  InsA, 

(c)  Sect.  4.  for  preventing  Texatious  injunctions. 


J 


NON-PAYMENT  OF  RENT.  1093 

witbio  the  time  aforesaid,  and  (afterwards)(/)  execution  is  executed, 

Ae  lesior  or  lessors  of  the  plaintiff  shall  be  accountable  only  for  so 

nach  aod  no  more  as  he  or  they  shall  really  and  bond  fide^  without 

ihody  deceit,  or  wilful  neglect,  make  of  the  demised  premises  from 

the  time  of  his  or  their  entering  into  the  actual  possession  thereof;  and 

if  what  shall  be  so  made  by  the  lessor  or  lessors  of  the  plaintiff  happen 

to  be  less  than  the  rent  reserved  on  the  lease,  then  the  lessee  or  lessees, 

Iu8  or  their  assignee  or  assignees,  before  he  or  they  shall  be  restored  to 

his  dr  their  possession,  shall  pay  such  lessor  or  lessors,  or  landlord  or 

landlords,  what  the  money  so  by  them  made  fell  short  of  the  reserved 

'"ent,  for  the  time  such  lessor  or  lessors  of  the  plaintiff,  landlord  or  land- 

1<^  held  the  lands. 

If  the  tenant(^)  or  tenants,  his  or  their  assignee  or  assignees,  do 
OT  shall,  at  any  time  before  the  trial  in  such  ejectment,  pay  or  tender 
lessor  or  landlord,  his  executors  or  administrators,  or  his  or  their 
nt  or  attorney,  in  that  cause,  all  the  rent  and  arrears,  together  with 
e  costs,  then  and  in  such  case,  all  further  proceedings  on  the  eject- 
ent  shall  cease  and  be  discontinued :  and  if  such  lessee  or  lessees, 
8  or  their  executors,  administrators,  or  assigns,  shall  upon  such  bill, 
relieved  in  Equity,  he  and  they  shall  have,  hold,  and  enjoy  the  de- 
ised  lands,  according  to  the  lease  thereof  made,  without  any  new 
to  be  thereof  made  to  him  or  them :  but  no  proceedings(A)  by 
Ttue  of  this  Act  for  breach  of  any  condition,  shall  prejudice  the 
t  or  title  of  any  infant,  feme-covert^  person  being  non  compos 
iSf  or  being  out  of  Her  Majesty's  dominion. 
By  the  Irish  Statute,  8  Geo.  I.  c.  2,  it  is  enacted(t),  that  in  all 
^^cknents  which  shall  be  served  for  non-payment  of  rent,  notice  shall 
^e  given  in  writing,  on  the  service  of  such  ejectment,  that  it  is  brought 
^n  account  of  non-payment  of  rent. 

18.  The  remedies  provided  by  the  English  Statute(j),  4  Geo.  II. 
^*  38,  for  fociiitating  the  recovery  of  rent,  by  means  of  an  ejectment 
■onnded  on  the  condition  of  re-entry,  are  nearly  similar  to,  and  evi- 
^^tly  have  been  borrowed  from  the  Irish  Act.  The  English  Statute 
^y  requires  one-half  year's  rent  to  be  in  arrear,  and  in  case  the  de- 
claration in  ejectment  cannot  be  regularly  served,  or  no  tenant  be  in 
^tual  possession  of  the  premises,  the  landlord  is  authorized(A)  to  affix 

(/)  The  word  used  in  the  Act  is  a/)rery  (y)  4   Geo.   II.  c.  28,  English;  11 

^'^^''^  a/tertpards.  Anne,  c.  2,  Irish. 

fe)  Sect  5.  (Ar)  By  the  Irish  Stat  15, 16  Geo.  IIL 

^^)  Sect  8,  this  section  is  repealed  by  c.  27,  a  clause  nearly  similar  is  intro- 

^«^th  Geo.  III.  c.  88,sect.  14,  Irish.  duced  with  respect  to  abscon^g  te- 

(0  8  Geo.  I.  c.  2, 8. 7»  Inah.  nants. 
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it  upon  the  door  of  any  demised  messuage ;  or  in  case  such  ejectment 
shall  not  be  for  the  recovery  of  any  messuage,  then  upon  some  noto- 
rious place  of  the  lands  comprised  in  the  ejectment,  and  such  affixing 
is  to  be  deemed  legal  service  thereof :  but  nothing  contained(/)  in  thia 
Act  is  to  extend  to  bar  the  right  of  any  mortgagee  of  any  such  leasee 
or  any  part  thereof,  who  shall  not  be  in  possession,  so  as  such  mortga^ 
gee  shall,  within  six  calendar  months  after  judgement  obtained,  an^ 
execution  executed,  pay  all  rent  in  arrear,  and  all  costs  and  damage 
sustained  by  such  lessor,  person,  or  persons  entitled  to  the  remaind^^ 
or  reversion,  and  perform  all  the  covenants  and  agreements  which,  oji 
the  part  of  the  first  lessee  or  lessees,  are  or  ought  to  be  performed. 

19.  This  Statute  did  not  introduce(m)  any  new  procedure  for  re- 
covery of  rent  in  arrear,  but  facilitated  the  remedy  by  ejectment, 
grounded  on  the  condition  of  re-entry,  by  dispensing  with  the  neces- 
sity of  making  any  previous  demand  of  the  rent,  and  by  limiting(ii)and 
confining  the  tenant  to  a  period  of  six  calendar  months  after  execution 
executed,  for  obtaining  relief  from  a  Court  of  Equity :  the  landlord  was 
also  allowed  to  take  advantage  of  the  Statute  to  evict  the  tenant's  in- 
terest for  non-payment  of  rent,  and  by  the  same  ejectment  to  proceed 
at  common  law(o)  to  recover  the  demised  premises  for  breach  of  any 
other  covenant  in  the  lease,  to  which  the  proviso  of  re-^ntry  extended. 
An  ejectment  grounded  exclusively  on{p)  this  Statute  is  seldom  brought 
as  an  easier  and  more  effectual  remedy  is  provided  by  the  Statutes  sub- 
sequently enacted,  where  a  full  year's  rent  is  in  arrear;  sometimes^ 
however,  it  is  expedient  to  proceed  under  the  earlier  Act,  either  with 
a  view  of  preventing  the  commission  of  waste,  or  where  a  tenant,  for 
the  purpose  of  defeating  an  expected  ejectment,  pays  quit-rent,  head- 
rent,  or  other  outgoings,  to  which  the  lands  are  subject,  so  as  to  re- 
duce the  arrear  to  less  than  a  year's  rent. 

20.  An  ejectment  can  only  be  maintained  under  this  Statute,  first, 
incases  where  the  relation  of  landlord  and  tenant  subsists;  secondly, 
where  upwards  of  half  a  year's  rent  is  in  arrear ;  thirdly,  where  the 
tenant  holds  under  an  instrument  in  writing,  containing  an  actual  de- 
mise of  the  premises,  with  a  clause  of  re-entry,  and  reserving  a  rent 
payable  at  stated  periods :  fourthly,  the  landlord  must  have  a  right  to 

(0  4  Geo.  II.  c.  28,  s.  2,  English;  8  (o)  Pure dem.  Withers  r. Sturdy,  Bull. 

Geo.  I.  c.  2,  Irish,  contains  a  similar  N.  P.  97 ;  Roe  dem.  West  v.  Davis,  7 

provision  where  one  year's  rent  is  in  East,  363;    Hardman    v.  Calcraft,  10      i 

arrear.  Vesey,  67 ;  Swanton  v.  Biggs,  Beitty,      ' 

(m)  11  Anne,  c.  2,  Irish.  173. 

(n)  Doe  dem,  Hitchings  v.  Lewis,  1  (p)  II  Anne,  c.  2,  s.  2,  Irish. 
Burr.  614. 
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le  time  of  bringing  the  ejectment,  and  fifthly,  where  no 
ress  is  to  be  found  on  the  demised  premises, 
^y  given  by  this  Statute  is,  in  express  terms,  restricted 
reen  landlord  and  tenant,  and,  in  order  to  constitute  that 
claimant  in  ejectment(9)  must  have  a  reversion  in  the 
lises,  expectant  on  the  determination  of  the  tenant's  lease, 
ght  to  be  evicted,  or  there  must  be  a  tenure  subsisting 
parties,  and,  in  order  to  guard  against  surprise,  a  notice 
id(r)  along  with  the  declaration  in  ejectment,  stating  that 
for  non-payment  of  rent.  The  tenant  must  hold  the  land 
)  or  instrument  in  writing,  containing  an  actual  demise, 
e  rent,  and  reserving  to  the  lessor  a  condition  of  re-entry  : 
uitable  article,  or  accepted  proposal  for  a  lease,  will  not 
jectment  under  this  Statute  :  the  lease,  or  instrument  of 
t  not  only  contain  a  proviso  of  re-entry,  but  the  landlord 
time(«)  of  bringing  the  ejectment,  have  the  right  or  power 
nd,  therefore,  if  the  condition  of  re-entry  has  been  dis- 
or  avoided(/),  the  ejectment  cannot  be  sustained, 
ere  be  available  distress  on  the  demised  premises(ti)  suffi- 
Fy  the  rent  in  arrear,  the  landlord  cannot  recover  under 
order  to  establish  the  want  of  sufficient  distress,  it  must 
Ct  search  was  made  on  some  day(t;)  after  the  day  of  the 
1  the  ejectment,  in  every  house  and  place  on  the  premises, 
littance  could  be  procured  without  obstruction  :  a  cottage 
not  having  been  searched,  it  was  contended  to  be  unne- 
imine  every  private  place  where  the  tenant  might  have 
goods,  and  that  it  was  enough  to  prove  there  was  no  suf- 
s  visible  on  the  premises,  but  the  Court  held,  that  every 
'emises(u;)  should  be  looked  into,  for  the  purpose  of  sub- 
mant  to  a  forfeiture  of  his  lease :  and,  in  a  subsequent 
observed  by  O' Grady,  C.  B.,  that  the  meanest  pig-sty 
depository  of  an  effectual  distress,  and  the  furniture  of 


*awcett  V,  Hall,  Ale.  &  dem,  Lawrence  v.  Shawcross,  3  B.  & 

ck  V.  Digges.  2  Huds.  &  Cress.  752 ;  5  D.  &  Ry.  711,  S.  C. 

appeal,  5  Bligh's  Pari.  (t)  See  title  Conditions,  ante,  565. 

.  &  CI.  180;  Lessee  Bon-  (ti)  Doe  dem.  Forster  v,  Wandlass,  7 

Batty,   171-178;  Lessee  T.  R.  117. 

Batty,  80-102.  (o)  Doe  dem.  Smelt  v.  Fuchau,   15 

c.  2,  s.  7,  Irish,  renders  East,  286. 

issary  in  all  cases.  (w)  Rees  dem,  Powell  v.  ELing,  For- 

ee    keiley    v.  Ahearne,  rest's  Rep.  19 ;  Smith  v.  Doe  dem.  Lord 

pointy  in  the  note;  Doe  Jersey, 2  Br.  &  B.  514,  byBurrough,  J. 

2b 
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the  meanest  cottage  might  be  sufficient  to  turn  thebalance(a;)  as  to  tl 
adequacy  of  the  distress  r  if  the  person  employed  to  distrain  be  reast 
in  his  examination,  or  an  effectual  search  cannot  be  made  witho 
forcing  locks,  or  doing  injury(y)  to  the  premises,  the  jury  will  be  wa 
ranted  in  presuming  that  no  sufficient  distress  was  to  be  found,  or  cou 
be  got  at,  countervailing  the  arrear  of  rent  due,  for  if  the  place  be  nc 
open  to  the  distress,  it  is  the  same  thing  as  if  there  was  no  propet 
liable  to  distress.  Proof  of  want  of  sufficient  distress  upon  the  pre 
mises  on  any  day(z)  after  the  rent  is  in  arrear,  affords  such  primdfaA 
evidence,  as  will  render  it  incumbent  on  the  tenant  to  shew  there  wai 
sufficient  distress  on  the  lands,  within  the  terms  of  the  proviso  of  re 
entry.  A  defendant,  however,  is  concluded  by  his  admission  mad^H 
the  time  of  the  service  of  the  summons(a)  in  ejectment,  that  there  m 
not  sufficient  property  on  the  premises,  liable  to  distress,  to  counter?ai 
the  arrears  of  rent  then  due,  and  he  will  not  be  suffered  to  prove  tin 
such  admission  was  untrue :  evidence  of  this  kind  may  supply  onii 
sions  in  a  defective  search,  but  should  not  be  relied  on  as  supersedioi 
the  necessity  of  a  diligent  examination  for  distrainable  property.  ^ 
landlord  is  authorized,  by  the  Irish  Statu te(&)  56  Greo.  III.  c.  88,t( 
distrain  growing  crops ;  but  an  ejectment  lies  for  non-payment  of  rent 
under  the  Act  of  the  11  Anne,  c.  2,  although  the  value(c)  of  the  gio» 
ing  crops,  at  the  time  of  the  service  of  the  ejectment,  W!as  moie  dm 
sufficient  to  satisfy  the  arrears  of  rent  then  due. 

22,  The  person  employed  to  serve  an  ejectment  under  this  Act  ii 
usually  furnished  with  an  authority  to  distrain,  so  as  to  enable  him  U 
prove  the  want  of  sufficient  distress,  and  after  making  diligent  searcb 
and  serving  all  necessary  parties,  the  landlord,  or  his  agent,  then  joint 
with  the  bailiff  in  an  affidavit((f),  by  which  the  bailiff  deposes  to  th 
service  of  the  summons  in  ejectment  and  notice  on  the  several  tenantii 
and  that  at  the  time  of  effecting  such  service,  and  previous  thereto,  M 
sufficient  distress  was  to  be  found  on  the  premises  countervailing  tk 
arrears  of  rent  then  due  thereout  to  the  landlord  ;  and  the  landlord, « 
his  agent,  deposes  that  a  sum  of  [£60],  exceeding  one  half  year's  reo^ 


(x)  Loyeland  dem.  Tuthill  v,  Molony, 
Huds.  Comm.  474-477 ;  Lessee  Bryan  v. 
Howard,  3  Law  Rec.  303,  1st  ser. 

Cy)  1  Ro.  Abr.  428,  Condition,  T.  pi. 
3;  Doe  dem,  Chippendale  v.  Dyson, 
Moo.  &  M.  76. 

(z)  Doe  dem.  Smelt  v.  Fuchau,  15 
East,  286;  Lessee  Cowan  v.  Chambers, 
Hayes,  544. 


(a)  Trustees  of  Salem  ».  Willian** 
Wendell,  147. 

(h)  56  Geo.  IIL  c.  88,  s.  15,  W; 
II  Geo.  IL  c.  19,  8.  8,  Enirlish. 

(c)  Loveland  dem.  Tuthill  r.  Moloaj. 
Huds.  Comm.  474;  Horan  dflii.  ^ 
rington  v.  Hodgens,  Huds.  Comm.  47»J 
Bat^,  330. 

((0  Tidd's  Forms,  c.  20,  s.  29. 
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loe  to  the  landlord  for  rent  of  the  premises  up  to,  and  for  the 
ding  gale-day,  by  virtue  of  an  indenture  of  lease  made  be- 
.,  whereby  such  lessor  demised  the  premises  to  J.  S.  at  the 
t  of  [£100],  payable  half-yearly,  on  every  25th  of  March 
»f  September,  and  that  such  indenture  contained  a  proviso 
lie  lessor,  &c.,  in  case  of  non-payment  of  such  rent,  to  re- 
that,  at  the  time  of  the  service  of  such  ejectment,  the  landlord 
to  re-enter  on  the  premises,  by  virtue  of  such  lease  for  non- 
f  the  rent  so  in  arrear. 

i  of  judgement  against  the  casual  ejector,  or  of  nonsuit  for 
ung  lease,  entry,  and  ouster,  it  must  be  shewn  to  the  Court 
li,  or  be  proved  on  the  trial,  in  case  the  defendant  appears, 
than  half  a  year's  rent  was  due  before  the  summons  in  eject- 
served,  and  that  no  sufficient  distress  was  to  be  found  on  the 
ountervailing  the  arrears  of  rent  then  due,  and  that  the  lessor 
ntiff  in  ejectment  had  power  to  re-enter :  it  is  the  usual 
nclude  in  the  affidavit  of  service,  a  statement  of  the  rent  in 
1  of  the  want  of  sufficient  distress,  though  it  does  not  seem 
to  do  so,  for  if  the  defendant  appear  on  the  trial,  such  matters 
roved,  and  need  not  be  alleged  by  affidavit,  and  in  case  of 
^  by  defEiult(6),  an  affidavit  of  such  facts  may  be  filed  at  any 
e  issuing  the  writ  of  possession. 

was  not  intended  by  the  enactments  of  this  Statute,  to  pre- 
:he  proofs  which  should  be  made  on  the  trial,  but  merely  to 
;h  foots  as  were  necessary  to  be  substantiated  by  affidavit,  in 
Igement  by  default,  and  which  were  also  required  to  be  proved 
we  testimony  on  the  trial  when  the  defendant  appeared :  ac- 
» the  practice  in  England,  service(/')  of  the  ejectment  must 
by  witnesses  on  the  trial,  but  in  Ireland,  an  attested  copy(^) 
iavit  of  service  is  received  as  conclusive  evidence  of  the  ser- 
i  declaration,  summons,  and  notice  in  ejectment  on  the  seve- 
s  in  the  manner  therein  set  forth  :  it  is  not  requisite  that  any 
hould  be  offered  of  the  comparison  (A)  of  such  an  attested 
the  original  record,  as  the  production  of  the  document,  with 
le  signature  by  the  proper  officer,  establishes  its  authenticity. 

How.  LawExch.  68;  Jack         (g)  Lessee  Harris  v,  Prendergast,  2 
V.  M*Roberts,  1  Jebb  &  S.      Fox  &  Sm.  345-353,  and  the  note. 

\h)  Lessee  Boyle  v.  Kiernan,  2  Irish 
ill.  Evidence,  279,  7th  edit. ;  Law  Rep.  273 ;  and  see  the  Irish  Stat  1 
idence,  304;  Peake's  Evid.  &  2  Geo.  IV.  c.  53,  which  imposes  ape- 
dem,  Gooch  v.  Knowles,  8      nalty  on  the  officer,  if  the  copy  be  not 

duly  compared. 

2b2 


1098  RECOVERY  OF  POSSESSION. 

The  fact  of  service  of  the  ejectment  must  be  proved  on  the  tii 
because  such  service  is  substituted  by  the  Statute  for  the  dema 
of  the  rent,  which,  at  common  law,  was  necessary  to  be  shewn ;  a 
the  time  of  effecting  the  service  must  be  proved,  for  the  purpose 
shewing  the  period  to  which  the  rent  is  to  be  calculated,  and  evidec 
must  also  be  given(t)  of  the  service  of  a  written  notice,  that  the  ejec 
ment  is  brought  for  non-payment  of  rent :  Lord  Guillamore  seems  i 
have  entertained  an  opinion(7),  that  in  proceeding  under  this  Statub 
parol  testimony  alone  was  admissible,  for  the  purpose  of  proving  ser 
vice  of  the  ejectment,  but  it  has  been  the  invariable(A)  practice  tore 
ceive  an  attested  copy  of  the  affidavit  of  service,  as  proof  of  the  £eict  ol 
service,  both  of  the  summons  in  ejectment  and  of  the  requisite  notice. 
The  lease  by  which  the  lands  were  demised,  must  be  proved  on 
the  trial ;  where  the  ejectment  is  brought  by  an  assignee  of  the  rever- 
sion, and  the  defendant  appears,  the  claimant's  title  to  the  reserved  resl 
must  be  regularly  deduced,  and  evidence  must  be  given  of  posses- 
8ion(/)  under  the  demise,  by  shewing  payment  of  rent,  or  other  a& 
knowledgement  of  the  tenancy.  The  power  to  re-enter  which  th 
Statute  requires,  is  rather  a  legal  inference,  than  a  matter  of  fiEu^t,  fa 
if  the  lease  contain  a  proviso  of  re-entry,  the  lessor,  his  heirs  and  as- 
signs, will  primd  facte  have  a  right  to  re-enter  in  case  of  non-paymeirt 
of  the  rent,  and  it  lies  on  the  defendant  to  shew  that  the  landlord, 
after  making  the  lease,  parted  with  his  reversion,  or  did  some  ad 
t  which  defeated  his  right  to  re-enter. 

24.  If  a  tenant  bring  a  counter-ejectment  on  the  title^  to  reco?ei 
back  possession  of  lands,  evicted  by  judgement  in  ejectment  for  non- 
payment of  rent,  founded  on  this  Statute,  the  landlord  is  not  re- 
quired to  prove  on  the  trial  of  the  second  ejectment,  that  his  fonnei 
ejectment  was  in  all  points(972)  sustainable,  but  it  will  be  incumbent  on 
the  evicted  tenant  to  establish  by  evidence  that  there  was  sufficient 
distress  on  the  premises  at  the  time  of  the  service  of  the  summons  in 
ejectment,  to  satisfy  the  rent  then  due,  or  to  prove  such  other  matters 
as  will  avoid  the  eviction. 

25.  In  proceeding  under  this  Statute,  where  the  lessee's  interest 
has  been  granted  in  mortgage,  and  the  mortgagee  is  not  in  possessioni 
his  mortgage  is  protected,  so  that  the  landlord,  in  such  cases,  can  only 

(i)  The  Irish  Statute,  8  Geo.  I.  c.  2,  Fox  &  S.  353. 
8.  7,  renders  such  notice  necessary  in  all  (/)  Lessee  Servante  v.  Hartley,  Bittji 

cases.  179. 

{f)  Lessee   Stuart  r.   Smith,  Batty,  (m)  Long  dem,  Connor  r.  DisD«y»  * 

317,  note.  Huds.  &  Br.  US. 

(k)  Lessee  Harris  v.  Prendergast,  2 
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le  tenant's  equity  of  redemption  in  the  demised  premises(M), 
?t  merely  contemplates  a  personal  eviction,  or  eviction  sub 
not  necessarily  a  complete  eviction  of  the  lease :  hence  if  the 
terest  had  been  mortgaged,  and  the  landlord  was  desirous  to 
lease  for  non-payment  of  rent,  he  was  obliged  to  proceed, 
n  law,  for  the  forfeiture,  and  make  a  formal  demand  of  the 
it  was  also  requisite(o)  prior  to  the  Irish  Statute,  56  Geo.  III. 
adopt  a  similar  mode  of  proceeding,  whenever  the  tenant 
to  be  an  infant  or  lunatic,  or  was  absent  from  the  realm, 
he  difficulties  attending  the  recovery  of  rents  in  Ireland  by 
lade  it  expedient  to  extend  the  remedy  by  ejectment  to  cases 

value  of  the  distrainable  property  on  the  lands  was  suffi- 
tisfy  the  arrear  of  rent,  and  accordingly,  by  the  Statute(p) 
c.  5,  it  is  enacted,  that,  as  often  as  it  shall  happen  that  more 
year's  rent  shall  be  due  and  in  arrear  to  any  landlord  or 
»ugh  there  be  distress  sufficient  on  the  land  to  answer  the 
rear,  such  landlord  or  lessor  may  serve  a  summons  in  eject- 
scovery  of  the  demised  premises,  and  in  case  of  judgement 
t  casual  ejector,  or  nonsuit  for  not  confessing  lease,  entry, 
,  if  it  shall  be  made  appear  to  the  Court,  where  such  suit  is 

by  affidavit  of  such  landlord  or  lessor,  his  agent  or  receiver, 
hall  be  made  appear  on  the  trial,  in  case  the  defendant  ap- 
more  than  one  year's  rent  was  due  before  such  summons  was 
3n  and  in  every  such  case,  the  landlord  or  lessor,  (or)  his 
ectment  shall  recover  judgement  and  have  execution  there- 
le  jury  that  shall  try  the  cause,  in  case  it  shall  be  before 
d  if  not,  the  judge,  before  whom  the  judgement  shall  be 
11  ascertain  the  sum  that  shall  be  so  due  and  in  arrear ;  and 
e  lessee  or  lessees,  his  or  their  assigns,  or  other  person  or 
iming,  or  deriving  under  the  lease,  shall  permit  and  suffer 

to  be  had  and  recovered  on  such  ejectment,  and  execution 
ited  thereon,  without  paying  on  demand{q)  the  rent  so  as- 
0  be  in  arrear,  together  with  full  costs,  or  depositing  the 
Court  of  Equity  on  filing  a  bill  within  six  months  after  ex- 
ecuted, then  and  in  such  case,  the  lessee  or  lessees,  his  or 
nee  or  assignees,  and  all  other  persons  claiming  or  deriving 


Stiuurt  V.   Smith,  Batty,  (o)  56  Geo.  III.  c.  88,  s.  U,  Irish. 

The  Irish  Statute,  8  Geo.  I.  (/>)  4  Geo.  I.  c.  5,  s.  3,  Irish.   . 

a  landlord  to  defeat  a  mort-  Iq)  Demand  of  the  rent  after  ascer* 

nant's  interest  for  non-pay-      tiunment,  made  unnecessary,  by  Statute 

15  &  16  Geo.  III.  c.  27»  Irish. 
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under  the  lease,  shall  be  barred  and  foreclosed  from  all  relief  or  remec 
in  law  or  Equity,  other  than  by  writ  of  error  for  reversal  of  such  judj 
tnent^  in  case  the  same  shall  be  erroneous ;  and  the  landlord  or  lesi 
shall  thenceforth  hold  the  demised  premises  discharged  from  the  lea 

And  where  any  bill(r)  shall  be  filed  in  Equity,  on  the  plaind 
depositing  the  rent  so  proved  in  arrear  with  the  costs,  the  proceedic 
thereon  shall  be  in  the  same  manner,  and  such  relief  given  as  by  t 
former  Act(«)  is  directed  and  appointed ;  and  if  on  such  ejeetmei 
verdict  shall  pass  for  the  defendant  or  defendants,  or  the  plaintiff  sh 
be  nonsuited  therein  (except  for  the  defendant  or  defendants  not  coi 
fessing  lease,  entry,  and  ouster),  then  such  defendant  or  defendan 
shall  have  and  recover  his  or  their  full  costs :  but  nothing  contained  i 
this  Act  shall  extend(^)  to  bar  the  right  of  any  mortgagee  of  nic 
lease,  or  any  part  thereof,  who  shall  not  be  in  possession,  or  to  defei 
the  estate,  right,  or  title  of  any  person(ti)  under  disability. 

27.  By  the  Statute,  8  Geo.  I.  c.  2(t;),  after  reciting  that  seren 
artifices  had  been  made  use  of  to  evade  the  intention  of  the  precedin 
Act,  particularly  by  taking  defence  in  the  name  of  persons  not  derivin 
under  the  lease,  whereby  the  plaintiff  was  obliged  to  make  out  thetiti 
of  his  lessor,  it  is  enacted,  that,  as  often  as  it  shall  happen  that  on 
whole  year's  rent  or  more  shall  be  due  and  in  arrear  to  any  landloi 
or  lessor,  such  landlord  or  lessor  may  bring  an  ejectment  for  recover 
of  the  demised  premises ;  and  upon  service  of  the  summons  in  ejeo 
ment,  notice  in  writing  shall  be  given  to  the  person,  on  whom  sue 
summons  shall  be  served,  that  the  ejectment  is  brought  on  account  < 
the  non-payment  of  rent ;  and  if  any  person  or  persons  shall,  afix 
affidavit  made  of  such  service,  take  defence  in  such  ejectment,  andsha 
appear  on  the  trial,  and  confess  lease,  entry,  and  ouster,  and  the  plaii 
tiff  shall  then  make  due  proof  of  the  perfection  of  the  counterpart(t( 
of  the  lease,  by  which  such  rent  is  reserved,  and  that  such  landlord  c 
lessor,  or  those  under  whom  he  derives  his  title,  have  been  in  possessio 
of  such  lands,  tenements,  or  hereditaments  for  three  years(a?)  before  sei 
vice  of  such  ejectment,  or  shall  shew  any  sufficient  title  to  the  premises 
for  which  the  ejectment  shall  be  brought,  and  it  shall  appear  in  evidenc 
on  the  trial  that  one  whole  year's  rent  or  more  is  due  to  such  laodlon 

(r)  Section  4.  formed  part  of  the  4  Geo.  I.  c  5;  I^ 

{s)  1 1  Anne,  c.  2,  8.  4,  Irish.  see  Black  t7.  Davis,  Battj,  99. 

It)  8  Geo.  I.  c.  2,  88.  4  and  5.  (w)  Qualified  by  the  5  Geo.  II  «•  * 

(tt)  Repealed  by  Statute,  56  Geo.  III.      s.  3. 

'c.  88,  8.  14.  (x)  Lessee  Friend    v,  Scott,  Bi^' 

(w)  8  Geo.  I.  c.  2,  8.  1,  Irish.  This      179,  note. 

Statute  must   be    interpreted    as  if  it 
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or  lessor,  then  the  plaintiff  shall  recover  and  have  judgement  in  such 
mooer,  and  under  such  provisoes,  as  by  the  former  Acts  is  directed  and 
sppoiDted. 

And  where  any  lease(y)  for  avoiding  of  which  such  ejectment  is 
bought  shall,  before  the  bringing  such  ejectment,  have  been  mortgaged 
&ra  yaluable  consideration(2r),  and  the  lessee  and  mortgagee,  and 
tbdr  respective  assignees,  shall  be  duly  served  with  the  summons  in 
geetment,  and  a  proper  affidavit  or  affidavits  of  the  summons  shall  be 
■ide  and  duly  filed,  and  the  plaintiff  shall  obtain  judgement  and  ex- 
eeation ;  then,  if  the  mortgagee  or  his  assignee  shall  not,  within  nine 
Booths  after  such  execution  executed,  pay  or  tender  unto  such  land- 
lord or  lessor,  the  rent  in  arrear  and  costs,  to  be  ascertwied  in  such 
mnner  as  by  the  former  Acts  is  directed ;  then  such  mortgagee  or  his 
Mig^nee  shall  be  barred  and  foreclosed  of  all  relief  or  remedy,  in  law 
or  Equity,  on  account  of  the  mortgage,  and  the  landlord  and  lessor 
sludl  thenceforth  hold  and  enjoy  the  demised  premises  discharged  and 
freed  from  such  mortgage,  and  the  equity  of  redemption :  and  that 
every(a)  mortgage  of  any  lease,  and  every  assignment  thereof  shall  be 
i^gistered  in  such  manner  as  is  required  by  the  Statute  for  the  public 
registering  of  deeds,  conveyances,  and  wills,  within  six  calendar  months 
tfter  perfection  thereof  and  in  default  of  registering  such  mortgage 
or  assigrnment  in  manner  aforesaid,  the  landlord  or  lessor  may  proceed 
ift  ejectment,  and  obtain  judgement  and  execution  thereon,  although 
ndi  mortgagee  or  assignee  be  not  served  with  summons  in  ejectment, 
ii  such  manner  as  if  such  mortgagee  or  assignee  had  been  duly  served : 
iod  it  is  enacted(A),  that  in  all  ejectments  which  shall  be  served  for 
BOD-payment  of  rent,  notice  shall  be  given  in  writing,  on  the  service  of 
sodi  ejectment,  that  it  is  brought  on  account  of  non-payment  of  rent* 

28.  The  Statute  5  Geo.  II.  c.  4(c),  after  reciting  that  several 
hndfl,  tenements,  and  hereditaments,  in  divers  parts  of  this  kingdom, 
luid  theretofore  been  demised  for  terms  of  lives,  or  years  determinable 
iipon  lives,  by  leases,  minutes,  or  contracts  in  writing,  containing  an 
Mki/  demise{d)^  wherein  no  clause  of  re-entry  had  been  inserted,  and 
^  a  doubt  had  been  conceived,  whether  the  landlord  or  lessor,  and 
tiiose  claiming  under  him,  for  want  of  such  clause  of  re-entry,  by  the 
i^Teral  Statutes  then  in  force  for  preventing  of  frauds  committed  by 

bf)  S  Geo.  I.  c.  2,  8. 4.  (6)  Lessee  Harris  v.  Prendergast,  2 

(t)  Biddulph  V,  St.  John,  2  Sch.  &  F.  &  Sm.  352,  and  the  note. 

^  M.  This  section  implies  to  assign-  (c)  5  Geo.  II.  c.  4,  s.  1,  Irish. 

^  of  the  lease,  as  weU  as  of  the  mort-  (cQ  A  similar  provision  extended  to 

^  instruments  not  containing  an  actual  de> 


X 


^)  Section  5.  mise ;  25  Grto.  II.  c.  13,  i.  3. 
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tenants,  could  bring  an  ejectment  for  the  recovery  of  such  lai 
demised,  although  more  than  a  year's  rent  was  in  arrear,  enacts 
where  one  whole  year's  rent  or  more  shall  be  due  and  in  arrear  t 
landlord  or  lessor  for  any  lands,  tenements,  or  hereditaments  so  h€ 
thereafter  to  be  held  by  any  such  lease,  minute,  or  contract  in  wr 
such  landlord  or  lessor,  or  those  lawfully  claiming  from  or  under  h 
them,  may  bring  his  or  their  ejectment,  and  recover  the  possess! 
such  lands,  tenements,  and  hereditaments  so  demised,  in  the 
manner,  to  all  intents  and  purposes,  as  if  a  clause  of  re-entry  had 
expressly  contained  in  such  lease,  minute,  or  contract  in  writing 
not  otherwise. 

And  after  reciting(e),  that  by  the  several  Acts  then  in  fore 
the  more  effectually  preventing  frauds  committed  by  tenants,  tb 
sor,  upon  the  trial  of  ejectments  for  non-payment  of  rent,  must 
proof  of  the  perfection  of  the  counterpart(/)  of  the  lease  by  whicl 
rent  is  reserved,  before  he  can  recover  in  such  ejectment,  which  : 
times  happens  to  be  impracticable,  by  reason  no  counterpart  was 
perfected,  or,  if  perfected,  has  been  lost,  or  so  mislaid  that  it  cann 
produced  and  proved  upon  such  trials,  as  the  said  Acts  direct  an 
quire,  for  remedy  whereof  it  is  enacted,  that  on  any  trial  in  ejectmei 
non-payment  of  rent,  in  pursuance  of  this  or  of  the  former  Acts,  i 
one  year's  rent  or  more  is  due  and  in  arrear  before  the  summc 
such  ejectment,  where  it  shall  be  necessary  to  produce  the  counts 
of  any  lease,  minute,  or  contract  containing  an  actual  demise,  if  it 
appear  to  the  Court  that  no  counterpart  was  perfected,  or,  if  perft 
that  such  counterpart  is  lost,  or  so  mislaid  that  it  cannot  be  pro( 
and  given  in  evidence  upon  such  trial :  then,  and  in  such  cases, : 
lessor  or  lessors  in  such  ejectment  shall  give  in  evidence  the  ori 
lease,  minute^  or  contract,  or  a  copy  thereof,  or  a  copy  of  such  cou 
part,  and  that  the  lessee  or  lessees  therein  named  enjoyed  the  lane 
which  such  ejectment  shall  be  brought,  under  such  lease,  minute,  oi 
tract,  such  original  lease,  or  a  copy  thereof,  or  a  copy  of  the  cou 
part,  shall  be  of  the  same  force  and  effect  as  if  the  counterpart  of 
lease,  minute,  or  contract  had  been  produced  and  proved  upon  the 

29.  By  the  Statute(^)  25  Geo.  II.  c.  13,  it  is  enacted,  that^^ 
any  article,  minute,  or  contract  in  writing  then  was,  or  shall  be  i 
of  any  lands,  tenements,  or  hereditaments,  and  the  rent  payable  fc 
same,  ascertained  by  such  article,  minute,  or  contract,  and  the  pi 


(«)  Section  3.  (g)  25  Geo.  II.  c.  13,  s.  2. 

(/)  By  the  8  Geo.  I.  c.  2,  s.  I. 
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orpefBons  to  whom  such  article,  minute,  or  contract  is  or  shall  be 
made,  or  any  deriving  under  him  or  them,  hath  or  have  enjoyed,  or 
iliill  enjoy  the  said  lands  under  such  article,  minute,  or  contract,  and 
one  whole  year's  rent  or  more  shall  be  unpaid,  or  in  arrear,  to  any 
landlord  for  the  said  lands,  such  landlord,  or  those  lawfully  claiming 
from  or  under  him,  may  bring  his  ejectment,  and  recover  the  posses- 
lion  of  such  lands  so  enjoyed,  in  the  same  manner,  to  all  intents  and 
puposes,  as  if  such  article,  minute,  or  contract  in  writing  contained  an 
actual  demise,  and  as  if  a  clause  of  re-entry  had  been  expressly  speci- 
fied therein,  and  not  otherwise. 

30.  By  the  Statute(A)  15  &  16  Geo.  III.  c.  27,  after  reciting  that 
t  doabt  had  lately  been  entertained,  whether,  under  the  construction  of 
the  Irish  Act,  4  Geo.  I.  c.  5,  after  the  rent  in  arrear  shall  be  ascer- 
tained as  by  the  said  Act  directed,  the  rent  so  ascertained  ought  not  to 
he  demanded  from  the  lessee  or  his  assigns,  it  is  enacted,  that  it  shall 
not  be  necessary  to  make  such  demand. 

(A)  15  &  16  Geo.  III.  c.  27. 
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CHAPTER  IX. 
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31.  Ejectment  Acts  to  be  construed  as     39.  Nugent  dem,  Keane  v.  Li 

one  Code  ofLaw^  40.  Ambiguity  tn  Afftdavit  < 

32.  ^.^^^  founded  on  the  common  Law  explained  hy  parol  Tes 

R^ht  of  Re-entry.  41.  Service  of  Ejectment  an 

33.  Whether  Affidavit  of  Service  is  in  Tenant  sufficient  for 

the  Nature  of  Process^  or  is  a  panion. 

Requisite  of  Title,  42.  Variance  between  second 

34.  Whether  Defendant  may  shew  that  tian,  and  Ejectment  set 

another  Person   was   not   duly     4S,  Rights  of  Biortgagees  oj 
served.  Lease, 

35.  Or  that  the  Defendant  himself  has      44.  Summary  of  Decisions 

the  legal  Estate,  and  was  not  Parties  to  be  served, 

duly  served.  45.  Competitors  for  the  Reot 

36.  Inconvenient  Consequences  of  hold-  not  be  served. 

ing  Affidavit  of  Service  Part  of  46.  Infants,  Lunatics,  ffc. 
the  Landlords  Title.  served. 

37.  Cor^icting  Decisions.  Or  Seirvice  substituted, 

38.  Subject  reconsidered  and  reviewed  47.  Where  Lands   comprist 

by  the  King^s  Bench.  Lease  lie  in  different  C 

31.  Landlords  may  recover  possession  of  demised  prem 
the  regular  expiration  of  the  term,  for  breach  of  a  conditi 
payment  of  rent,  either  by  entry  at  common  law  for  the  for 
legal  proof  made  of  the  rent  being  demanded ;  or  secondl; 
payment  of  any  sum  exceeding  half  a  year's  rent,  possessio 
recovered  by  force  of  the  Statute  1 1  Anne,  c.  2,  on  shewin 
sufficient  distress  on  the  premises  ;  or  lastly,  if  a  yearns  rent  c 
be  in  arrear,  landlords  may  avail  themselves  of  the  subseqi 
which  were  intended  to  provide  an  easy  and  effectual  rem€ 
feating  the  lease,  if  the  rent  should  not  be  satisfied  within  the 
period.  All  the  Ejectment  Acts(a)  are  to  be  construed  t 
forming  but  one  code,  and  the  provisions  of  the  Statute  11^ 
so  far  as  they  have  not  been  varied,  or  superseded  by  later  ei 
still  continue  applicable  to  ejectments  for  non-payment  c 
year's  rent :  the  subsequent  Statutes  merely  facilitate  the 
particular  cases,  and  may  be  considered  as  successive  amen 
the  original  Act  on  the  subject. 

32.  An  opinion,  however,  was  intimated  by  the  Court  < 

(a)  Biddulph  o.  St.  John,  2  Sch.  &      marc  v.  Magee  dem,   Suppl 
Lef.  530,  by  Ld.  Redesdale ;  Ld.  Ken-      Scr.  I . 
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quer(6),  that  the  remedy  provided  by  the  Ejectment  Acts  for  recovery 
of  rent  was  not  analogous  to,  or  to  be  considered  as  founded  on  the 
condition  of  re-entry  at  common  law,  but  was  a  new  proceeding,  in- 
troduced by  the  legislature  for  the  benefit  of  landlords :   notwithstand- 
ing- such  high  authority,  it  is  difficult  to  reconcile  this  doctrine  with 
the  express  provisions  of  these  Statutes,  or  with  the  principles  on  which 
they  are  framed,  nor  has  it  been  adopted  in  the  other  Courts. 

It  has  already  been  observed  that  in  ejectments  on  the  title^  a  prac- 
tice had  been  introduced  of  serving  a  copy  of  the  summons  or  decla- 
ration, not  only  upon  every  person  in  possession  of  any  part  of  the 
premises  sought  to  be  recovered,  but  also  upon  every  person  having 
or  claiming  any  estate  or  interest  in  the  lands,  though  not  in  posses- 
sion: a  similar  practice  has  been  pursued  in  the  service  of  ejectments 
for  non-payment  of  rent,  and  it  is  a  very  important  consideration  in 
ejectments  of  this  latter  description,  to  ascertain  who  are  the  necessary 
parties  to  be  served,  for  the  purpose  of  defeating  the  interests  of  all 
persons  deriving  under  the  lease  of  the  demised  premises.     Upon  re- 
entry at  common  law,  -for  breach  of  a  condition  for  non-payment  of 
rent(c),  no  legal  estate  vested  in  the  landlord  until  the  rent  had  been 
duly  demanded,  and  by(c?)  the  Act  of  the  1 1  Anne,  c.  2,  service  of  the 
siunmons  in  ejectment  is  substituted  in  place  of  such  demand :  it  is, 
therefore,  requisite,  according  to  the  practice  in  England,  in  case  the  de- 
fendant appears  on  the  trial,  to  gpve  parol  evidence(6)  of  the  service  of 
the  declaration  in  ejectment  upon  the  tenants  of  the  lands ;  but  what- 
ever may  have  gpven  rise  to  a  different  course  of  procedure  in  Ireland, 
it  is  a  settled  rule,  that  an  attested(/')  copy  of  the  affidavit  of  service  of 
the  declaration  and  notice  forms  a  necessary  part  of  the  evidence  on 
behalf  of  the  plaintiff,  to  entitle  him  to  a  verdict. 

33.  Service  of  the  ejectment  being  substituted  for  the  common  law 
demand,  the  affidavit  of  such  service  has  been  considered  an  essential 
requisite  of  the  landlord's  title  to  recover,  and  if  it  appear  from  the  affida- 
vit, that  such  service  was  defective,  or  insufficient,  the  Court  of  Exche- 
quer hold  that  the  ejectment  cannot  be  sustained,  and  that  if  the  defen- 
dant, after  such  bad  service,  appear  on  the  trial,  there  should  be  a  non-suit, 

(^)  Lessee  Keiley  v.  Ahearne,  Batty,  {e)  2  Starkie*8  Evid.  304 ;  Rose.  Evi- 

■df  in  the  note.  dence,  445 ;  Doe  dem.  Hitchins  v.  Lewis, 

(c)  Doe  dem,  Lawrence  o.  Sbawcross,  1  Burr.  620;  Doe£fem.Goocho.Knowle8, 

W^  Cress.  756,  by  Holroyd,  J. ;  5  D.  8  Jurist,  19. 

rl:  '^^^^  ^'  ^*  ^^  Lessee  Harris  r.  Prendercast,  2 

.,(<0  II  Anne,  c.  2,  s.  2,  Irbh ;  4  Geo.  Fox  &  Sm.  353,  and  the  note  at  the  end 

^^*  e.  28,  8.  2,  Englbh.  of  the  case. 
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because(^)  a  person  either  not  served,  or  badly  served,  ought  not  to  1 
prejudiced,  as  he  cannot{h)  be  taken  to  permit  and  suffer  judgement  \ 
be  had  and  recovered  against  him,  after  appearance,  as  required  by  tl 
Act,  without  redeeming.  In  delivering  the  judgement  of  the  Court  • 
Exchequer,  Lord  Guillamore(t)  stated,  that  the  necessity  of  provin 
the  fact  of  service  of  the  ejectment  by  the  production  of  an  examine 
copy  of  the  affidavit,  instead  of  by  parol  evidence,  was  derived  fromtl 
Statute  8  Geo.  I.  c.  2,  which  enacts,  that  if  any  person  shall,  qfU 
affidavit  made  of  such  service  (not  after  proof),  take  defence  in  sue 
ejectment,  and  shall  appear  on  the  trial,  the  plaintiff  Men,  on  makic 
the  proofs  enumerated  by  the  Statute,  shall  recover :  that  the  landloi 
is  let  in  to  make  the  required  proofs,  by  the  appearance  of  the  defei 
dant,  c^fter  such  affidavit  of  due  service  filed,  but  that  the  defendant 
appearance  does  not  preclude  him  from  shewing,  that  it  was  not  an  a| 
pearance  qfter  such  an  affidavit^  that  is,  that  the  affidavit  either  wi 
defective,  or  shewed  a  defective  service  according  to  the  practice  of  tt 
Court.  The  King's  Bench,  however,  never  acquiesced  in  this  doc 
trine,  and  determined  that  the  affidavit  of  service(^')  was  in  the  natui 
of  process,  and  did  not  constitute  any  part  of  the  landlord's  title,  thoug 
always(A)  produced  on  the  trial  for  the  purpose  of  shewing  that  tb 
ejectment  was  brought  for  non-payment  of  rent. 

34.  It  was  ruled  by  the  Exchequer,  in  the  case  of  the  Lessee(/)  ( 
Ryall  V.  Keane,  that  a  tenant  who  had  taken  defence  might,  by  refc 
rence  to  the  affidavit  of  service,  shew  that  he  had  not  been  proper! 
served  with  the  ejectment,  and  in  consequence  of  this  decision,  an  opinio 
very  generally  prevailed,  that  a  defendant  who  was  duly  served  migh 
successfully(7ra)  object  on  the  trial,  that  the  affidavit  shewed  a  dc 
fective  service  upon  another  person :  a  middle  course,  however,  wa 
pursued,  by  holding  that  a  defendant  who  had  been  duly  served,  migt 
set  up  as  an  available  defence,  that  another(w)  person,  who  had  in  hii 
the  legal  estate  under  the  lease^  was  not  duly  served,  though  sue 
third  person  never  had  been  in  possession ;  but  that  the  defendant  i 
such  case  would  be  obliged  to   prove  that  the   lease  sought  to  b 


(g)  Lessee  Stuart  t7.  Smith,  Batty, 
316-319;  Lessee  Russell  v,  Thynne,  6 
Law  Rec.  269. 

(A)  1 1  Anne,  c.  2,  s.  2,  Irish ;  4  Geo. 
IL  c.  28,  s.  2,  English. 

(t)  Lessee  Stuart  v.  Smith,  Batty, 
316;  Ezch.  Easter,  1820,  MSB. 

(J)  Lessee  Hawkshaw  r.  Sutter,  Bat- 
ty, 319,  note. 

(k)  Lessee  Harris  v,  Prendergast,  2 


Fox  &  Sm.  353,  and  the  note ;  and  s< 
2  Howard's  Exch.  Pr.  65. 

(t)  Lessee  Ryall  v.  Keane,  Batt; 
316,  note;   Exch.  Mich.  1817. 

(m)  Lessee  Rogers  p.  Blazeby,  Battj 
321,  note;   Exch.  Mich.  1822. 

(n)  Lessee  Stuart  p.  Smith,  Battj 
316;  and  see  Blennerhassett  p.  Day,  5 
Ball  &  B.  124. 
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evicted,  or  some  Interest(o)  derived  out  of  it,  was  vested  in  such  third 
persoD,  and  that  the  mere  general  allegation  of  interest  in  the  affidavit 
of  service  was  not  sufficient  evidence  for  that  purpose. 

35.  In  a  subsequent  case  the  Exchequer  held,  that  an  undertenant 
taking  defence  should  not  be  permitted  to  object  to  the  affidavit(p), 
becaase  it  shewed  an  irregular  service  on  himself,  unless  by  the  pro- 
duction of  his  own  lease,  or  title  in  evidence,  he  proved  that  he  was 
assignee  of  the  whole  term  in  the  entire,  or  in  some  part  of  the  pre- 
mises, and  that  he  could  not  rely  merely  on  an  underlease,  or  on  the 
&ct  of  his  occupation,  as  a  ground  of  nonsuit.    Upon  an  ejectment  for 
non-payment  of  rent,  the  defendant,  who  had  been  duly  served,  proved 
that  the  original(9)  lease  of  the  premises  was  devised  to  him  and  to  his 
three  brothers  as  tenants  in  common,  and  that  two  of  his  brothers  were 
living,  and  had  not  been  served :  but  it  was  shewn,  that  the  defendant 
had  the  exclusive  possession,  and  had  alone  paid  the  rent  for  ten  years 
past,  and  on  a  motion  to  enter  a  nonsuit,  the  Exchequer  ruled  there 
was  sufficient  ground  for  presuming  that  the  whole  interest  in  the  lease 
had  been  assigned  to  the  defendant. 

In  a  replevin  suit  it  appeared,  that  Lord  Lansdowne,  in  1788,  de- 
mised to  Gerald  Butler  and  his  heirs  pur  auter  vie,  and  that  the  lessee 
died  in  1 797,  leaving  Edward  Butler  his  heir  at  law,  Vho  was  then  absent 
in  the  Elast  Indies,  and  did  not  return  until  August,  1800  :  in  Michael- 
inasTerm,  1798,  after  the  death  of  the  lessee,  and  during  the  absence 
of  Edward  Butler,  an  ejectment(r)  for  non-payment  of  rent,  at  the  suit 
of  Lord  Lansdowne,  was  served  upon  the  occupying  tenants  of  the 
demised  premises,  and  by  the  affidavit  of  service,  the  process-server 
stated  he  knew  of  no  other  person  interested  in  the  lands,  save  the  per- 
^ns  served,  except  Edward  Butler,  who  was  then  in  the  East  Indies, 
^nd  had  no  residence  in  Ireland :  Lord  Lansdowne  having  obtained 
judgement  in  March,  1799,  executed  his  writ  of  possession,  and  de- 
'i^ised  part  of  the  lands  to  Dunne,  the  plaintiff  in  replevin  :  it  did  not 
appear  that  any  order  for  substitution  of  service  of  the  ejectment  on 
'Edward  Butler  was  obtained:  in  June,  1801,  the  lands  in  Dunne's 
P<>ssession  were  distrained  for  rent  by  Edward  Butler,  and  upon  a  plea 
^f  non  tenuity  judgement  was  given  by  the  King's  Bench  in  the  avow- 
^^t'g  favour,  grounded  on  the  general  practice  in  Ireland  as  to  affida- 

Co)  Lessee  Bradshaw  ».  Cranley,  Bat-  v.  Blazeby,  Batty,   321,  Excb.    Mich. 

^>  324 ;  Exch.  East.  1822.  1822  ;  Doe  dem,  Rutledge  v.  Jennings, 

ip)  Lessee  Gore  v.  M*Loughlin,  Bat-  3  Irish  Law  Rep.  268,  C.  B. 

*y»  323,  note,  Exch.  Mich.  1826.  (r)  Dunne  r.  Butler,  2  Huds.  &  Br. 

(?)  Iiessee  Kennedy  o.  Phelan,  Batty,  179,  note,  Mich.  1805. 
^^»  Exch.  Mich,  1820;  Lessee  Rogers 
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vits  of  service  in  ejectment,  and  not  upon  any  privilege  which  s 
beyond  sea  might  claim.  By  the  desire  of  the  Court,  this  case 
upon  the  record,  and,  much  to  the  regret  of  Lord  Downes(«) 
brethren,  was  not  subjected  to  the  revision  of  a  Court  of  Appe 

36.  Many  inconvenient  consequences  resulted  from  hole 
affidavit  of  service  to  be  part  of  the  landlord's  title^  for  if  it  app 
such  affidavit,  that  the  declaration  (^)  and  notice  had  not  beei 
upon,  or  had  been  defectively  served  upon  the  tenant  in  posses 
if  it  were  shewn  on  the  trial,  that  a  person  having  the  legal  c 
in  the  whole,  or  in  any  part(v)  of  the  demised  premises,  wh 
possession  or  in  reversion,  had  not  been  duly  served,  the  actic 
not  be  maintsuned ;  and  where  the  demised  premises  were  : 
to  trustees  for  a  term  of  years,  both  of  whom  were  dead,  and  i 
nistration  was  taken  out  to  the  effects  of  the  survivor,  thougl 
of  the  trustees  ever  entered,  the  landlord  was  wholly  depriv 
his  statutable  remedy  by  ejectment  for  non-payment  of  rent, 
were  suffered  to  obtain  judgement  by  default,  he  might  be  trei 
trespasser  by  the  person  having  the  legal  estate  in  the  premis< 
any  personal  representative(y)  who  should  be  set  up  to  such  s 
trustee. 

Upon  the  trial  of  an  ejectment  on  the  title,  for  the  lands  ( 
in  the  county  of  Cork,  it  appeared(2:),  that  by  indenture  dated 
of  August,  1795,  Lord  Lismore  demised  to  Daniel  Callaghan 
heirs,  the  lands  in  question  for  three  lives,  rendering  rent :  th 
by  his  will  duly  attested,  devised  as  follows :  "  I  leave  to  my  ei 
my  interest  in  the  lands  of  Shronebehy  and  DeiTj%  to  be  used 
for  paying  the  twenty  pounds  a  year  left  to  my  sisters,  and 
other  purposes  as  they  shall  think  fit,  which  they  are  to  hi 
when  they  think  convenient,  to  the  eldest  sons  of  my  sons  Mic 
Daniel  Callaghan,  to  be  used  by  them,  share  and  share  alike, 
benefit  of  survivorship :  I  appoint  my  sons,  Michael  and  Dai 


(«)  Nugent  dem.  Keane  v.  Ld.  Bantry, 
2  Huds.  &  Br.  182 ;  and  see  2  Howard's 
Exch.  Pr.  64.  Mr.  Howard  was  an  at- 
torney in  extensive  business,  and  it  can- 
not be  supposed,  tbat  if  tbe  refinements 
as  to  tbe  service  of  ejectments  for  non- 
payment of  rent  existed  in  bis  time,  they 
sbould  have  entirely  escaped  bis  observa- 
tion. 

(t)  Lessee  Ryall  v.  Keane,  Batty,  316, 
note. 

(u)  Lessee  Rogers  v.  Blazeby,  Batty, 


321,  note. 

(v)  Lessee  Bradsbaw  v.  Crai 
ty,  325,  note;  Jones  dem,  Co 
Haynes,  2  Fox  &  Sm.  361. 

(x)  Jones  dem,  Callaghan  v, 
more,  2  Huds.  &  Br.  178,  noU 

(y)  Jack  dem.  Gough  v.  Shi 
Exch.  Easter,  1809. 

{z)  Jones  dem,  Callaghan  r. 
more,  2  Huds.  &  B.  178,  not 
Exch.  Mich.  1821. 
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%haO|  and  my  brother-in-law,  Denis  McCarthy,  as  executors  to  this 
Aiy  will,  fhlly  empowering  them  to  dispose  of  all  my  personal  property 
far  the  payment  of  my  debts,  and  leaving  them  full  power  to  use  every 
part  of  the  property  herein  willed  (my  wife's  jointure  only  excepted), 
ontil  the  last  of  my  debts  are  paid:"  the  lessee  died  in  May,  1811, 
ud  the  executors  having  renounced,  administration  with  the  will  an- 
Mxed  was,  in  April,  1815,  granted  to  Callaghan  O'Callaghan,  one  of 
the  testator^s  sons :  upwards  of  a  year's  rent  being  in  arrear.  Lord  Lis- 
nore^  as  of  Easter  Term,  1816,  brought  his  ejectment  for  non-payment 
€f  rent,  which  was  duly  served  on  Michael  and  Daniel  Callaghan,  two 
of  the  executors  named  in  the  will,  and  also  upon  Callaghan  O'Calla^ 
8^ian,the  administrator  of  the  lessee,  and  upon  all  the  occupying  tenants 
of  the  demised  premises,  but  it  did  not  appear  to  have  been  served  on 
Denis  McCarthy,  who  was  one  of  the  executors  named  in  the  will,  nor 
on  Michael  and  Daniel  Callaghan,  the  testator's  grandsons  and  devi- 
sees, who  were  infants.  Defence  was  taken  by  an  undertenant  of  part 
^  the  premises,  who  gave  a  consent  for  judgement,  and  on  the  7tJi  of 
December,  1816,  the  writ  of  possession  was  executed:  the  counter- 
ejectment  was  brought  as  of  Hilary  Term,  1819,  and  contained  demises 
in  the  names  of  the  persons  who  were  appointed  by  the  will  executors, 
ttd  of  the  testator^s  grandsons  and  devisees,  who  were  infemts  :  a  ver- 
dict was  given  by  consent  for  the  plaintiff,  subject  to  the  following 
P<Hnts :  ySr«/,  that  the  ejectment  for  non-payment  of  rent  was  an  evio- 
^n,  though  neither  the  third  executor,  Denis  McCarthy,  nor  the 
infimts  Daniel  and  Michael  were  served ;  secondly ^  that  service  of  two 
out  of  three  joint-tenants  was  sufBcient,  and  that  the  minors  need  not 
he  served ;  thirdly^  that  the  two  trustees  served  were  bound :  it  ap- 
peared on  the  trial,  that  Denis  McCarthy  never  interfered  in  the  trusts 
of  the  will,  and  upon  the  argument  of  the  points  saved,  it  was  con- 
tended that  the  infants  only  took  equitable  interests(a)  in  the  demised 
P^mises  under  the  will,  and  that  service  on  them  was  unneces- 
^Ty ;  and  if  any  estate  vested  in  the  persons  nominated  as  execu- 
tors, they  took  as  joint-tenants,  and  that  service  on  one  joint-tenant 
^■8(6)  sufficient  for  his  companions ;  and  that  the  persons  who  were 
H^pointed  executors  having  declined  to  accept  the  trust,  the  legal  es- 
tete  in  the  demised  premises  devolved  upon  the  administrator  with 


(fl)  See  Blennerhassett  v.  Day,  2  Ball  Gaskell  v.  Roe,  3  Tyrw.  84 ;  Doe  dem, 

*  B.  124^  bj  Lord  Manners.  Bromley  v.  Roe,  1  Chita's  Rep.  141 ; 

(fi)  James  denu  Sullivan  v.  Walsh,  1  Doe  d^  Hutchinson  v,  Koe,  2  Dowl. 

Jooes,  264 ;  see  post:  Doe  dem.  Bailey  Pra.  Ca.  418. 
I'Koe,  I  Bos.  k  PuU.  369;  Doe  dem. 
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the  will  annexed  as  special  occupant^  and  the  service  on  him  defeat:, 
the  lease :  however,  the  Exchequer  ruled  the  points  in  favour  of  t 
claimants,  and  decided  that  there  had  not  been  a  valid  eviction  of  t.] 
interest. 

It  was  also  decided  by  the  Exchequer,  that  persons  having  esta.^^ 
in  remainder  derived  under  a  lease  of  demised  premises,  could  not  l^ 
barred  by  a  judgement  in  ejectment  for  non-payment  of  rent,  unlegf 
duly  served.    An  ejectment  on  the  title  having  being  tried  at  the 
Lent  Assizes  for  1809,   before   O* Grady,  Chief  Baron,  the  plaiotAT 
obtained(c)  a  verdict :  and  upon  a  motion  for  a  new  trial,  it  appeared 
that  Sir  H.  Cavendish  demised  the  lands  of  Carrigparson,  in  the  Liber- 
ties of  Limerick,  to  Thomas  Gough  and  his  heirs,  for  three  lives  re- 
newable for  ever,  at  the  yearly  rent  of  £310;  and,  by  indenture  dated 
'  the  13th  of  November,  1763,  the  lessee  upon  his  marriage  limited  his 
interest  in  the  lease  to  trustees  and  their  heirs,  to  the  use  of  the  lessee, 
Thomas  Gough,  for  his  life,  with  remainder  to  John  Napper  and  A> 
thur  Baillie,  for  a  term  of  300  years,  to  commence  upon  the  death  of 
the  lessee,  Thomas  Gough,  and  subject  thereto,  to  the  use  of  the  fint 
and  every  other  son  of  the  intended  marriage  successively  in  tail-male, 
and  in  default  of  such  issue,  to  Thomas  Gough  and  his  heirs:  the 
trusts   of  the  term   were  declared  to  be  for  the  purpose   of  raisin; 
£2000  for  the  daughters  and  younger  children  of  the  marriage:  this 
deed  was  registered  shortly  after  its  execution ;  and  in  the  year  1763| 
John  La  Touche  purchased  the  rent  and  reversion  of  the  demised  pre- 
mises: Arthur  Baillie  having  died,  and  upwards  of  a  year's  rent  being 
in  arrear,  John  La  Touche,  as  of  Easter  Term,  1784,  brought  his  eject- 
ment for  non-payment  of  rent,  which  was  duly  served  on  Thomas 
Gough,  and  on  his  undertenants,  who  were  in  the  occupation  of  the 
lands  :  Thomas  Gough  having  taken  defence,  judgement  was  entered 
upon  his  consent,  and  on  the  15th  of  December,  1784,  the  writ  of  pos- 
session was  executed,  and  in  the  year  1 788,  John  La  Touche  demised 
the  lands  to  the  defendant,  Roger  Shine,  for  three  lives :  Thomas 
Gough,  the  lessee,  died  in  the  year  1804,  leaving  three  daughters,  his 
only  issue,  and  devised  his  estate  to  his  nephew,  Richard  Franklin 
Gough.     John  Napper,  the  surviving  trustee  of  the  term,  never  acted 
in  the  trust,  and  it  did  not  appear  he  was  served  with  the  ejectment: 
he  died  soon  after  the  testator,  and  shortly  previous  to  bringing  the 
ejectment  o/}  the  title^  Daniel  O'Brien  procured  administration  to  the 
effects  of  the  trustee :  cestuique  vies  in  the  original  lease  to  Thomas 

(c)  Jack  dem,  Gough  v.  Shine,  MSS.  Excb.  Easter,  1809. 
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'ell  as  in  the  defendant's  lease,  were  in  being  :  the  Chief 
ng  judgement  merely  said,  it  had  often  been  decided  that 
having  any  legal  estate,  either  in  possession  or  in  rever- 
;o  be  served  with  an  ejectment  for  non-payment  of  rent ; 
^e  years  had  elapsed  since  the  death  of  the  lessee,  Thomas 
I  the  trust-term  commenced  in  possession,  there  was  no 
ly  presumption  on  the  subject,  and  that  the  application 
ed  with  costs.  A  bill  was  then  exhibited  by  Roger  Shine 
to  be  quieted  in  his  possession  of  the  demised  premises 
ise,  and(d)  upon  proof  that  the  trusts  of  the  term  for 
I  long  before  been  satisfied  by  John  La  Touche,  a  perpe- 
n  was  awarded  with  costs. 

iase  which  was  decided  before,  though  not  reported  until 
ceding  decision  of  the  Exchequer,  Lord  Redesdale  ex- 
pinion,  that  the(6)  proviso  in  the  Ejectment  Acts  saving 
of  infants,  did  not  extend  to  in&nts  having  only  a  title  in 
demised  premises,  because  by  the  common  law,  the  entry 
d  on  the  tenant  for  life  of  a  leasehold  interest,  for  breach 
,  re- vested  the  property  in  the  landlord,  in  the  same  man- 
no  lease  had  been  granted,  and  therefore  avoided  all 
3rances.  So  the  House  of  Lords,  upon  appeal,  reversed 
[juity  by  which  the  Exchequer(A),  after  a  lapse  of  twenty- 
mted  relief  against  an  eviction  for  non-payment  of  rent  of 
terest,  which  was  vested  in  infants  in  remainder :  the  cause 
?d  on  the  ground,  that  the  infants  being  entitled  to  an  es- 
der  under  the  lease,  their  rights  were  saved  by  the  Eject- 
ut  both  Lord  Eldon  and  Lord  Redesdale  decided(t),  that 
ed  in  remainder,  or  reversion,  need  not  be  served  with  an 
non-payment  of  rent,  and  that  a  Court  of  Equity  ought 
against  ajudgement  in  ejectment  for  a  forfeiture,  merely 
'  a  supposed  irregularity  in  the  proceedings  at  law. 
^ourt  of  King's  Bench  afterwards  re-considered  the  princi- 
the  preceding  decisions  respecting  the  service  of  eject- 
>unded,  and  after  very  elaborate  discussion,  materially 
they  have  not  altogether  over-ruled  the  Exchequer  deci* 

Gouffh,  1  Ball  &  B.  436.  (gr)  1  Ro.  Abr.  474,  Condition,  P.  pi. 

s  V.  Lord  Bandon,  2  Sch.  1  and  2 ;    Co.  Litt.  202,  A. ;  Warren  v, 

the  note.  Lee,  2  Dyer,  126,  B.  plac.  54. 

,  c.   2,  8.   8,  Irish ;   4  (A)  Morgans  v.  Baker,  in  the  Exche- 

I,  Irish ;  both  clauses  re-  qner,  9th  Jane,  1809. 

ish  Statute,  56  Geo.  III.  (t)  Baker  v.  Morgans,  2  Dow's  Pari. 

Ca.  526. 
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sions  on  the  same  subject.     The  King's  Bench  niled( j"),  that  a  clef< 
dant  who  appears  on  the  trial  of  an  ejectment  for  non-payment  of  rei 
cannot  set  up  as  an  available  defence,  either  defective  service,  or  noi 
service  of  the  ejectment  on  himself,  because  such  an  irregularity  ii 
service  of  the  process  is  waived  by  the  defendant's  appearance ;  aod  ii 
a  subsequent(A)  case,  though  the  Court  declined  deciding  the  questiofl 
whether  a  defendant  could  take  advantage  of  a  defective  service  upon 
a  third  person^  who  had  the  legal  estate  under  the  lease,  yet  it  wasob> 
served  by  one  of  the  learned  judges(Q,  that  a  person  defectively  senred 
and  not  taking  defence,  might  apply  to  the  Court  for  relief;  but  where 
such  third  person  did  not  complain,  it  seemed  extraordinary  to  allot 
another  party  to  raise  the  objection,  not  as  a  ground  of  irregularitft 
but  of  non-suit.     There  is  no  substantial  difference  in  respect  of  the 
service  of  ejectments  between(m)  the  English  and  Irish  Statutes  oi 
this  subject,  and  no  express  provision  is  contained  in  either  code,  re- 
quiring that  service  should  be  effected  on  the  person  in  whom  the  legal 
interest  in  the  lease  is  vested  :  if  the  service  of  the  ejectment,  which  ii 
substituted  by  the  Statutes  for  the  common  law  demand,  is  to  be  np^ 
lated  by  analogy  to  the  procedure  at  common  law,  then  the  sununooi 
in  ejectment  need  only  be  served  upon  the  tenants  in  possession  of  the 
land,  and  there  is  no  authority  for  imposing  on  the  landlord  the  neee^ 
sity  of  serving  a  new  class  of  persons,  the  consequence  of  which  oa* 
doubtedly  has  been  to  neutralize  the  benefit,  and  defeat  the  policf 
of  the  Ejectment  Acts* 

In  an  ejectment  on  the  title,  it  appeared  that  Edward  Croker,b^ 
seised  in  fee,  demised(n)  to  John  McDonnell  for  999  years,  at  the 
yearly  rent  of  £28,  and  the  lessee,  by  deed  duly  registered,  assigned  the 
demised  premises  in  mortgage  to  Michael  Byrne  ;  by  indenture  dated 
in  May,  1811,  the  personal  representatives  of  the  original  lessee,  and 
the  mortgagee,  assigned  their  estates  under  the  lease  to  George  Fox 
and  Robert  Mayne,  upon  certain  trusts :  Francis  Fox,  the  cestuif^ 
trust,  entered  into  possession  with  the  consent  of  the  trustees,  and  Ro* 
bert  Mayne,  who  was  the  surviving  trustee,  died,  leaving  Mary  Majn» 
his  sole  executrix,  who  obtained  probate  of  his  will.  Upwardi  of  a 
year's  rent  being  in  arrear,  the  lessor  brought  his  ejectment  for  non- 

(j)  Lessee  Hawlcshaw  r.  Sutter,  Bat-  II.  c.  28,  s.  2,  English, 

ty,  319.  note,  K.  B.  Mich.  1819.  (w)  Reynard  dem.  Mayne  p.  Crok* 

(k)  Lessee   Alcock   v.  Doyle,    MSS.  Cooke  &  Ale.  12;  Lessee  Hamilton  «• 

Trin.  1824,  K.  B. ;   2  Fox  &  Sm.  362,  Montgomery,  4  Law  Rec56.  2nds(ffioJ 

note.  Lessee  Assignees  of  Pepper  and  Lock  9. 

(0  Judge  Jebb.  Newenham,  4  Law  Rec.  155,  2nd  ler. 

(m)  1 1  Anne,  c.  2,  s.  2,  Irish ;  4  Geo. 
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jNiTiDent  of  rent,  which  was  served  on  Francis  Fox,  and  upon  the  se- 
ven! tenants  in  possession  of  the  premises,  and  having  obtained  judge- 
Mit,  on  the  6th  of  February,  1827,  executed  his  writ  of  possession : 

00  the  Ist  of  October,  1832,  the  counter-ejectment  was  brought,  on 
tbeiieniise  of  Mary  Mayne,  for  the  purpose  of  invalidating  the  former 
wdouy  because  the  personal  representative  of  the  surviving  trustee, 
D  wJiom  the  l^;al  estate  in  the  lease  was  vested,  had  not  been  served 
atk  the  ejectment  for  non-payment  of  rent,  but  the  King's  Bench 
ecidedit  was  unnecessary  to  serve  a  person  out  of  possession,  though 
leh  person  had  the  legal  estate  in  the  land  demised. 

39.  Where  a  lease  for  years,  rendering  rent,  was  assigned  upon 
iiriage(o)  to  trustees,  the  survivor  of  whom  died  in  the  year  1783, 
testate,  [snd  neither  of  the  trustees  ever  entered  into  possession, 
It  the  persons  beneficially  interested  under  the  settlement  con- 
ined  to  hold  the  premises  pursuant  to  its  provisions.  Upwards  of  a 
ti^s  rent  being  in  arrear,  the  landlord,  the  Earl  of  Bantry,  obtained 
Igement  in  ejectment  for  non-payment  of  rent,  and  on  the  17  th  of 
Member,  1816,  executed  his  writ  of  possession.  In  the  year  1822 
lariotte  Keane  obtained  administration  of  the  effects  of  the  sur- 
ring  trustee,  and  shortly  afterwards  a  counter-ejectment  on  the  title 
IS  brought  on  her  demise,  as  such  administratrix,  to  recover  back 
)  demised  premises :  a  verdict  having  been  found  in  her  favour,  the 
i^s  Bench,  upon  a  bill  of  exceptions,  held  that  the  original  lease 
i  been  defeated  by  the  judgement  in  ejectment,  although  the  per- 
lal  representative  of  the  surviving  trustee  never  had  been  served, 

1  that  a  landlord  is  not  disabled  from  evicting  his  tenant's  interest 
non-payment  of  rent,  because  there  is  no  person  in  existence  pos- 
ted of  the  legal  estate  in  the  tenant's  lease. 

40.  Robert  Purdon,  by  lease  made  in  October,  1794,  demised  to 
olip  Supple  the  elder,  and  his  heirs  for  three  lives ;  and  the  lessee, 
deed  duly  registered,  dated  in  October,  1816,  assigned  his  interest 
the  lease  to  his  son  Philip  Supple :  upwards  of  a  year's  rent  being 
e,  the  lessor,  as  o{(p)  Michaelmas  Term,  1816,  brought  his  eject- 
int  for  non-payment  of  rent,  and  by  the  affidavit  of  service  it  was 
lied,  that  the  summons  in  ejectment  and  notice  was  served  on  Philip 
ipple  the  elder,  by  delivering  the  same  unto  the  said  Philip  Supple's 
D,  at  his  £Either's  dwelling-house,  and  directing  him  to  give  it  to  his 
ther:  on  the  4th  of  March,  1817,  the  writ  of  possession  was  exe- 

M  Nugent  c{«m.  Keane  v.  Ld.  Bantry,         (p)  Lessee  Supple  v.  Purdon,  Ale.  & 
Huds.  &  Br.   156 ;  1  Huda.  &  Br.      Nap.  137,  MSS. 
7,  S.  C. 

2c  2 
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cuted,  and  in  Michaelmas  Term,  1831,  an  ejectment  on  the  title  \< 
brought  by  Philip  Supple  the  son,  upon  the  ground  that  he  had  n 
been  served  with  the  previous  ejectment,  and,  upon  the  trial,  it  w 
proved  that  the  father,  at  the  time  of  the  alleged  service,  had  sever 
sons  :  on  the  part  of  the  defendant,  the  process-server  was  produced  2 
a  witness,  who  proved  that  the  lessor  of  the  plaintiff  was  the  identic! 
son  of  Philip  Supple,  to  whom  the  ejectment  had  been  deliverec 
Upon  a  motion  to  set  aside  a  verdict  found  for  the  defendant,  th 
King's  Bench  held  that  the  ambiguity  in  the  affidavit  of  service  wa 
properly  explained  by  the  parol  testimony  of  the  process-server,  m 
that  after  a  lapse  of  fourteen  years  there  was  abundant  evideuce(9)  t 
warrant  a  presumption,  that  the  ejectment  had  been  duly  served  01 
the  lessor  of  the  plaintiff, 

41,  In  an  ejectment  on  the  title^  brought  for  the  purpose  ofim 
peaching  the  validity  of  an  eviction  for  non-payment  of  rent,  it  ap 
peared,  that  John  Walsh  demised  to  John  Stack  for  three  lives,  an* 
that  the  interest  in  the  lease,  by  mesne  assignments,  vested  in  FiU 
maurice  Wall,  who,  by  deed  dated  the  1st  of  November,  1816,grant0 
the  demised  premises  in  mortgage  to  John  Sullivan  and  Charles  Coo 
yers,  subject  to  redemption  on  payment  of  £200.  The  mortgage  wi 
registered(r)  within  six  months  after  its  execution,  but  the  memorii 
did  not  state  either  the  date  of  the  mortgage-deed,  or  the  day  of  it 
execution,  or  the  consideration.  Sir  John  Ben  Walsh  being  entitle 
to  the  rent  and  reversion  of  the  demised  premises,  and  upwards  of 
year's  rent  being  in  arrear,  as  of  Easter  Term,  1822,  brought  h 
ejectment  for  non-payment  of  rent,  which  was  duly  served  upon  FiU 
maurice  Wall  and  his  undertenants,  and  also  upon  John  Sullivan,  01 
of  the  mortgagees,  but  was  not  served  upon  Charles  Conyers,  an 
judgement  being  entered  on  the  19th  of  August,  1822,  the  writ  ofpoi 
session  was  executed  :  neither  of  the  mortgagees  ever  entered  into  poi 
session,  and  the  counter-ejectment  was  brought  on  their  demise,  ontl 
ground  that  the  eviction  was  to  be  deemed  a  nullity,  in  consequenc 
of  the  omission  to  serve  the  ejectment  on  Charles  Conyers.  A  vei 
diet  was  found  for  the  plaintiff  in  the  second  ejectment,  subject  \fi  tl» 
questions,  first,  whether  the  registry  of  the  mortgage  was  suflScienI 
and  secondly,  whether  service  of  the  ejectment  for  non-payment  0 
rent  on  one  of  the  mortgagees  was  not  effectual  against  the  othermort 

(7)  Doe  dem,   Hitchings  r.  Lewis,  1  1  Jones's  Rep.  264;    but  see  Jones  rf*^ 

Burr.  614  ;  2  Ld.  Kenvon,  3-20,  S.  C.  Calla^-han  r.   Ld.  Lismore,  2  UuJ^  * 

(r)  James  dem.  Sullivan  v.  Sir  John  Br.  178,  note. 
Ben  Walsh,  MSS.  Exch.  Ea-ster,  1835; 
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Pgee,  as  they  were  joint-tenant8(5).  The  Exchequer  ruled,  that  the 
semce  upon  John  Sullivan  was  valid  against  the  other  mortgagee  and 
joint-tenant,  and  without  expressing  any  opinion  on  the  validity  of 
tke  registry,  ordered  judgement  to  be  entered  for  the  defendant. 

42.  The  original  declaration  or  summons  in  ejectment  for  non-pay- 
ment of  rent  being  considered  by  the  Queen's  Bench  merely  as  process, 
It  fellows,  that  a  Tariance  between  such  process  and  the  second  decla- 
itioD,  or  the  declaration  on  record,  though  it  may  be  an  irregularity, 
annot  be  treated  as  any  cause  of  nonsuit :  where  the  original  declara- 
lon,  which  was  annexed  to  the  affidavit  of  service,  agreed  in  all  res- 
wets  with  the  declaration  on  record,  except  that  one  of  the  demi8es(0 
vaslaid,  in  the  original  summons,  on  the  10th  of  November,  and  in 
lie  second  declaration  on  the  6th  of  November ;  a  verdict  being  found 
or  the  defendant  in  consequence  of  the  variance,  was  set  aside,  because 
bevariance(tt)  merely  amounted  to  an  irregularity,  which  could  not 
•e  taken  advantage  of  on  the  trial.  However,  in  an  ejectment  for 
lon-payment  of  rent,  where  the  premises  were  described  in  the  origi- 
lal  declaration  as  being  situate  in  the  parish  of  St.  Mary,  and  the 
econd  declaration  was,  by  leave  of  the  Court,  amended,  by  stating 
be  premises  to  be  situated  in  Mary's-lane,  instead  of  "  in  the  parish 
f  St,  Mary  ;"  upon  a  verdict  for  the  plaintiff,  subject  to  a  point  saved 
D  the  question  of  variance(t;),  the  Exchequer  directed  a  nonsuit  to  be 
Dtered,  and  in  giving  judgement,  Pennefather,  Baron,  observed,  that 
!ie  declaration  on  which  the  plaintiff  proceeds  to  trial  must  be  served 
pon  the  defendant,  and  that  the  due  service  of  the  ejectment  is  a  con- 
ition  precedent,  upon  which  all  the  benefits  conferred  by  the  Eject- 
lent  Acts,  both  before  and  after  judgement,  are  made  to  depend,  and 
lat,  for  the  future,  no  amendment  of  the  record  in  ejectments  for  non- 
ayment  of  rent  could  be  allowed.  In  an  ejectment  for  non-payment 
f  rent  under  the  English  Statute,  the  demise  was  laid  on  a  day  prior 
>  that  on  which  the  right  of  entry  accrued,  and  the  judge  at  Nisi 
Vit»  having  amended  the  record,  by  substituting  the  day  on  which 
iie  right  of  entry(u7)  was  complete,  after  verdict  for  the  plaintiff,  on 
H)tion  that  a  nonsuit  should  be  entered  pursuant  to  leave  reserved,  the 
^art  held,  that  on  the  amendment  being  made,  the  declaration  is  to 

(i)  Doe  dem,  Bromley  v.  Roe,  1  Chit-  (r)  Lessee  Russell  v.  Thynne,  6  Law 

r'sRep.141.  Rec.   269;    Lessee   Allen    v.  Smith,    I 

(0  Leasee  Harris  v,  Prendergast,  2  Jones's  Exch.  Rep.  279 ;  and  see  Hen- 

<>i  k  Sm.  345 ;    but  see  Anon.  4  Law  derson  v.  Dickson,  Irish  Giro.  Rep.  55. 

^ec  aOL  (tp)  Doe  dem,  Edwards    v.  Leach,   3 

(«)  Ban  17.  Bradford,  2  Ld.  Raym.  M.mn.    &  Or.  229  ;   3  Scott's  N.  R. 

*n.  509;  9  Dowl.  Pr.  C.  877- 
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be  considered  as  having  always  been  in  its  amended  form,  and  that  t 
consent  rule  was  to  be  taken  as  applicable  to  it. 

43.  The  Statute8(x)  of  the  11  Anne,  c.  2,  and  the  4  Geo.  I.  c. 
save  the  right  of  any  mortgagee  of  the  lease,  or  any  part  thereof,  I 
by  the  8  Geo.  I.  c.  2(^),  the  lessee  and  mortgagee,  and  their  resp 
live  assignees,  who  shall  be  duly  served  with  the  ejectment,  are  bam 
unless  such  mortgagee,  or  his  assignee,  within  nine  months  after  e: 
cution  executed,  pay,  or  tender  to  the  landlord,  the  rent  in  arrear  a 
costs ;  provided(z)  that  every  mortgage  of  any  lea»e^  and  every  assig 
ment  thereof,  shall  be  registered  within  six  calendar  months  after  pe 
fection  thereof,  and  in  default  of  r^stering  such  mortgage  or  assign 
ment  in  manner  aforesaid,  the  landlord  m^y  proceed  and  obtain  exeea 
tion,  although  such  mortgagee  or  assignee  were  not  served  with  tb 
ejectment.  Lord  Redesdale  observes(a),  that  this  latter  Statute  ap 
plies  to  assignees  of  all  descriptions  (including  assignees  of  the  lease, 
as  well  as  of  the  mortgage),  and  that  all  such  property  is  put  ia  aver; 
precarious  situation  by  the  terms  of  the  Statute,  if  those  who  have  the 
actual  interest  do  not  register  in  six  months.  Although  the  landlord 
has  express  notice  of  an  unregistered  mortgage  affecting  the  dennsed 
premises,  it  is  not  requisite,  at  law,  that  the  ejectment  should  be(i) 
served  on  the  mortgagee,  if  not  in  possession,  but  a  landlord,  who  is 
aware  of  the  existence  of  a  mortgage  of  the  lands,  though  unregistered, 
without  giving  notice  of  his  proceedings  to  the  mortgagee,  is  considered 
as  acting  in  violation  of  equitable  principles,  and  the  mortgagee  may 
establish  his  right  to  be  relieved,  in  Equity,  against  the  eviction. 

44.  It  is  extremely  difficult  to  ascertain,  with  any  degree  of  preci- 
sion, from  decided  cases,  who  are  the  necessary  parties  to  be  served 
with  an  ejectment  for  non-payment  of  rent,  in  order  to  render  an  evic- 
tion complete  and  absolute,  in  default  of  redemption  within  the  pre- 
scribed periods :  while  the  law  on  this  subject  continues  in  its  present 
unsettled  state,  it  will  be  expedient  for  a  landlord  seeking  to  evict  bis 
tenant's  lease  for  a  forfeiture,  by  reason  of  non-payment  of  rent,  to 
cause  every  person  in  possession,  or  in  receipt  of  the  rents  and 
profits,  or  having  any  mortgage  of,  or  legal  estate  in,  the  whole,  or 
any  part  of  the  demised  premises,  to  be  served  with  the  ejectment? 

(x)  1 1  Anne,  c.  2,  s.  3,  Irish ;  4  Geo.  (a)  Biddulph  v.  St  John,  2  Sch.  & 

I.  c.  5,  8.  5,  Irish,  Lef.  534 ;  but  see  Reynard  dem.  M»p* 

(y)  8  Geo.  I.  c.  2.  s.  4,  Irish.  v.  Croker,  Cooke '&  Ale.  12,  bj  Bnrtoft 

\z)  8  Geo.  I.  c.  2,  s.  5,  Irish ;  a  mort-  J. 
gagee  by  the  Enelish  Statute,  4  Geo.  II.  (6)  Biddulph  t.  St  John,  2  Set* 

c.  28,  s.  3,  is  allowed  six  months  to  re-  Lef.  533. 
deem. 
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such  service  cannot  be  regularly  effected,  to  apply  to  the 
the  service  which  he  was  able  to  make,  shall  be  deemed 
r  that  some  other  mode  of  service  shall  be  substituted. 
!en  decided  by  the  Queen's  Bench,  that  an  intermediate 
other  per8on((/)  out  of  possession,  having  a  legal  estate  in 
aiseS|.  though  not  served,  cannot  treat  an  eviction  for  non- 
"ent  as  a  nullity,  and  obtain  restitution,  or  recover  back 
nor  can  a  person,  after  taking  ,defence(£),  successfully  in- 
)  non-service,  or  defective  service,  either  of  himself  or  of 
) ;  nor  is  it  necessary  to  serve  a  person  having  an  estate  in 
)  or  reversion ;  nor  will  a  landlord's  right  to  sustain  an 
r  non-payment  of  rent  be  suspended  or  defeated  because 
ii(g)  has  not  been  obtained  of  the  effects  of  a  lessee  fof 
J  the  occupying  tenants  have  been  duly  served.     The 
however,  still   continue  to  hold  that  a  defendant  may 
vice,  or  defective  service  of  the  ejectment,  either  on  him- 
hird  person,  if  it  be  proved,  that  the  origimd  lease  of  the 
ght  to  be  defeated  is  vested  either  in  himself  or  in  such 
but  that  non-service,  or  defective  service  of  the  heir(A)  of 
jsee  of  a  freehold  lease,  or  of  the  co-devisees  of  the  interest 
is  no  ground  of  nonsuit,  where  the  defendant,  or  a  party 
ed  exclusive  possession  of  the  premises  for  several  years. 
3ugh  persons  holding  legal  estates  in  demised  premises 
se  ought  to  be  served,  it  is  not  requisite  that  persons 
itle  paramount  to  the  lease,  or  competitors  for  the  rever- 
ie served :  where  the  right  to  the  rent  and  reversion  of 
lises  is  contested  between  an  heir  and  devisee,  if  either 
leed  by  ejectment(y)  for  non-payment  of  rent,  the  other 
I  not  be  served,  and  the  lessee  ought,  for  his  own  protec- 
it  a  bill  of  interpleader  in  order  to  compel  the  claimants 
r  rights, 
le  Irish  Statute(A),  56  Geo.  III.  c.  88,  s.  14,  the  clauses 

unilton  v.  Montgomery,      try,  2  Huds.  &  Br.  156. 

2Dd  series.  (A)  Lessee  Rogers  v,  Blazeby,  Batty, 

dem,  Mayne  v.  Croker,      321 ;  Doe  dem.  Hutledge  v.  Jennings,  3 
12;    Lessee  Assignees      Lrish  Law  Rep.  268. 

ie  V.  Newenham,  4  Law  CO  Lessee  Kennedy  v,  Phelan,  Batty, 

320. 

iwksbaw  0.  Sutter,  Bat-  (J)  Lessee  Keatinge  v.  Ejector,  Bat- 

ty, 431 ;  Lessee  Trustees  of  Jackson*s 

rs  V.  Ld.  Bandon,  2  Sch.      Charities  v.  Jackson,  2  Law  Rec.  36-44, 

ker  V.  Morgans,  2  Dow's      2nd  series. 

(A)  56  Geo.  III.  c.  88,  s.  14,  Irish. 

iem,  Keane  v.  Ld.  Ban- 
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in  the  prior(/)  Ejectment  Acts  saving  the  rights  of  infiemts. 
women,  persons  of  unsound  mind  or  resident  out  of  the  jui 
are  repealed ;  copies  of  the  summons  and  notice  in  ejectme 
therefore,  to  be  served  on  such  persons,  or  service,  when  i 
must  be  substituted  on  them  by  an  order  of  the  Court  for  thai 
47.  Where  lands  lying  in  different  counties  are  comprise 
lease,  subject  to  a  single  rent,  separate  ejectments  for  non-pt 
rent  must  be  brought  for  the  land  situate  in  each  countyCm), 
the  trial  of  each  ejectment,  a  compared  copy  of  the  affidavit 
of  the  ejectment  on  the  lands  in  the  other  county,  must  b( 
evidence,  in  addition(n)  to  the  ordinary  proofs,  for  the  p 
shewing  an  entry  for  the  forfeiture  on  the  whole  of  the  dec 
mises. 


(/)  Lessee  Supple  v.  Raymond,  Hayes,  ris   v.  Connesbrooke,   Tear 

6,  affords  a  remarkable  illustration  of  the  Hen.  V  I.  fo.  9 ;  Bulwer's  cas 

propriety  of  such  repeal.  and  4,  A. 

(m)  See  Co.  Litt.   153,  B.,  154,  A.,  (n)  Lessee  Caulfield  v.  Ma 

262,  B. ;  Bro.  Abr.  Assize,  pi.  76 ;  No-  MSS. 
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CHAPTER  X, 


NON-PAYMENT  OF  RENT. 


^  The  Relation  of  Landlord  and  Te- 
nant must  be  subsisting, 

49.  LoMds  holden  in  Fee-farm* 

^*  Ejectment  lies  only  while  Reversion 
is  retained, 

51.  What  Reversion  sufficient. 

^  Where  Lessor  parts  with  imme- 
diate Reversion, 

^  Trust-term  for  Fears  not  available 
as  a  common  Law  Demise,  before 
Entry. 

H  Statutable  Remedy  defeated  by  any 
Act  which  would  defeat  Re-entry 
at  common  Law, 


55.  Where   a  Lease    operates  as    a 

Grant  of  the  Reversion  in  Parcel, 
andof  the  Residue  in  Possession, 

56.  Conditions  not    apportionable  by 

Act  of  the  Party, 
57*  Jack  dem.  Purcell  y.  Kirby. 

58.  Whether  a  new  Remedy  created  by 

the  Ejectment  Acts, 

59.  Condition  suspended  by  Eviction  of 

Tenant  from  ParceL 

60.  Condition  of  Re-entry  defeated  by 

Alteration  in  its  Extent  or  Qua- 
lity, 


48.  An  ejectment  for  non-payment  of  rent  can  only  be  maintained 
^hUe  the  relation  of  landlord  and  tenant  is  subsisting,  and  does  not  lie 
^here  such  relation  never  was(a)  created,  or  having  once  existed,  had 
^^en  determined  before  bringing  the  ejectment.      This  principle, 
^ough  well  established,  is  not  free  from  difficulty  in  its  application : 
t  is  to  be  considered  whether  a  grant  of  lands  in  fee-farm(6),  at  a  spe- 
wed rent,  creates  the  relation  of  landlord  and  tenant  between  the  par- 
ses, so  as  to  enable  the  grantor  to  support  an  ejectment  for  non-pay- 
ment of  rent,  or  whether  the  rent  reserved  on  such  a  grant  is  not  in 
Sect  merely  a  rent-charge(c)  :  all  existing  fee-farm  grants  of  land  in 
l^reland  were  made  long  after  the  introduction  of  the  Statute  of  **  Quia 
Etnptoresj*  as  a  branch  of  Irish  law ;  but  any  proprietor  holding  lands 
A  fee-simple  under  letters  patent,  had,  and  still  has  a  right,  by  license 
f^om  the  Croum(d)j  to  grant  part  of  his  estates  to  be  holden  of  himself 
in  fee-farm.    Upon  the  settlement  of  the  escheated  counties  in  Ulster, 
the  undertakers,  or  settlers,  were  expressly  authorized  by  the  articles  of 
plantation,  to  erect  manors,  to  hold  Courts  Baron,  and  to  create  te- 
i^ures  to  hold  of  themselves,  and  by  the  letters  patent  granted  in  pur- 
suance of  these  articles,  the  several  allotments  of  the  undertakers  were 


(o)  Lessee  filack  t^.  Davis,  Batty,  80- 
}^^i  Lessee  Bonham  t^.  Doyle,   Batty, 

^h)  See  the  note  of  the  reporters  to 
J^  iKiDg  V.  Wilson,  5  Mann.  &  Ry. 
^^i  and  see  the  opinion  of  Judge  Bur- 


ton in  Ale.  &  Napier,  259. 

(c)  See  Hargrave*s  note,  235,  to  Co. 
Litt.  143,  B. 

(d)  Bac.  Abr.  Tenure,  B. ;  Bro.  Abr* 
Tenures,  261>  plac.  65;  2  Inst.  501. 
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constituted  manors,  and  the  patentees  were  empowered  to  reserve  te- 
nured to  hold  of  themselves  as  of  their  manors,  and  were  expressly 
bound  to  grant  a  specified  proportion  of  their  estates  in  fee-fium: 
grants  of  various  other  manors  were  made  by  the  Crown  in  different 
parts  of  Ireland,  enabling  the  owners  to  create  similar  tenures,  and  all 
the  patents  containing  such  g^nts  were  confirmed(6)  by  Statute :  b^ 
fore  the  enactment  of  the  Statute  prohibiting(/)  subinfeudation  a  lord 
who  granted  lands  in  England  to  hold  of  himself  in  fee-simple,  sabject 
to  the  performance  of  services,  retained  a  8eignory(^)  which  conferred 
on  him  a  right  to  fealty,  and  to  have  the  lands  restored  to  him,  or  lis 
heirs,  upon  failure  of  heirs  of  the  grantee  :  this  right,  though  caUedan 
escheaty  was,  in  strictness,  a  reversion.  A  lord  of  an  Irish  manor 
granting  lands  in  fee- farm  to  hold  of  himself,  pursuant  to  the  profi- 
siong  of  his  letters  patent,  retains  a  seignory,  and  is  entitled  to  the 
same  incidents  of  tenure,  such  as  fealty  and  escheat,  which  would  hsre 
been  retained  under  a  similar  grant  of  lands  in  England  made  prior  to 
the  Statute  of  "  Quia  Emptorea'*  Hence  it  is  to  be  inferred,  that  a 
grant  in  fee-&rm,  made  under  such  circumstances,  constitutes  the  re- 
lation of  landlord  and  tenant  between  the  parties  and  their  rcsal  repre- 
sentatives, and  that  the  rent  reserved  on  such  a  tenure  isi  a  rent-ser' 
vice,  and  that  such  a  fee-farm  g^nt  may  be  defeated(A)  fer  nofi-pay- 
ment  of  rent,  by  the  lessor  or  his  heirs  under  the  Ejectment  Acts. 

49.  The  relation  of  landlord  and  tetiant  is  not  created  by  a  gnttiC 
of  lands  to  hold  in  fee-farm,  unless(t)  warranted  by  the  express  profi- 
sions  of  the  original  patent,  and  the  rent  reserved  payable  to  the 
gprantor  on  such  a  conveyance,  if  not  authorized  by  the  Crown-grant,  is 
a  rent-charge,  and  not  a  rent-service  :  it  was  decided  upon  a  bill  of  ex- 
ceptions, that  the  estate  conveyed  by  a  grant  of  lands  in  fee-fann(y) 
was  not  defeated  by  reason  of  an  eviction  for  non-payment  of  rent,  and 
on  a  counter-ejectment  brought  after  a  lapse  of  eighteen  years,  the 
persons  deriving  under  the  grant  in  fee-farm,  recovered  back  the  pos- 
session. 


(fi)  See  Doe  dem,  Lowes  r.  Davidson, 
2M.  &  Selw.  184;  by  Lord  EUenbo- 
rough. 

(/)  18  Edw.  L  Stat.  1,  c.  1,  English 
and  Irish. 

{g)  See  the  learned  opinion  of  Judge 
Burton  on  this  subject;  Ale.  &  Nap. 
259 ;  ante.  Book  2,  c.  8,  No.  4. 

(h)  Upon  judgement  of  ouster  in  a 
writ  of  cessavit  for  non-performance  of 
services,  the  lord  is  said  to  be  in  of  his 


reversion;  Fitzh.  Nat.  Brev.  208;  see 
Lessee  Orr  v,  Stephenson,  5  Irish  Lur 
Rep.  1. 

(t)  Hargrave's  note,  235,  to  Co.  Litt 
143,  B. ;  3  Prest.  Abst  54 ;  Co.  Litt 
12,  B. ;  but  see  the  note  of  the  reporters 
to  The  King  v,  Wilson,  5  Mann.  &  Rj. 
156. 

(j)  Brown  dem.  Bond  r.  The  Trus- 
tees of  Sterne's  Charities,  Batty,  87-100. 
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.  tenant  holding  lands  by  lease  for  a  life  or  lives,  conveys 
for  the  saaie(A)  life  or  lives,  reserving  a  profit  rent,  or  if  a 
essed  of  landis  for  a  term  of  years,  grants  them  for  a  period 

exceeding  the  duration  of  his  own  estate,  reserving  a  profit 
ver  may  be  the  form  of  the  grant,  the  conveyance  will  take 
A  assignment  of  the  interest,  and  not  as  an  underlease, 
I;  create  the  relation  of  landlord  and  tenant  between  the 

was  decided  by  the  House  of  Lords(/),  that  the  existence 
m  immediately  expectant  on  the  term  demised,  is  required 
te  the  relation  of  landlord  and  tenant,  and  the  Queen's 
l(»i),  that  in  order  to  sustsun  an  ejectment  for  non-pay- 
t,  there  must  be  a  rent-service,  which  can  only  be  incident 
)n,  and  that  there  was  no  substantial  distinction,  in  this 
tween  the  case  of  a  general  avowry  in  replevin,  and  an 
>r  non-payment  of  rent. 

er  case,  the  Exchequer  held(n),  that  although  a  party  could 
n  a  general  avowry  for  rent,  without  a  reversion,  yet  that  an 
^ould  lie  for  non-payment  of  rent  where  the  parties,  by  their 
rovided,  as  a  remedy  between  themselves,  that  the  relation 
and  tenant(o)  should  subsist,  and  where  a  condition  of  re- 
teen  reserved  for  non-payment  of  rent ;  but  the  same  Court, 
ing  all  the  cases  on  the  subject,  have  since  concurred  with 
»  Bench  in  holding,  that  an  ejectment  for  non-payment  of 
»  not  lie,  where  the  lessor  of  the  plaintiff  does  not  retain  a 

ease  made  by  a  tenant  from  year  to  year,  to  hold  from  year 
or  for  a  term(r)  of  twenty-one  years,  rendering  rent,  is,  in 
nise  for  such  period,  during  the  continuance  of  the  holding 


I  V,  Lord  Lexington,  1  P.  v.  Keller,  Huds.  Comm.  586 ;  1  Hogan, 

aimer  v.  £dwar£,  1  Doug.  437,  in  the  note ;  Lessee  Coyne  v.  Smith, 

HLicks  0,  Downing^  1  Lord  Batty,  90 ;  Hogan  v,  Fitzgerald,  1  Huds. 

Parmenter  ».  Webber,  8  &  Br.  77 ;  Baker  v.  Gostling,  1  Bing. 

2  Moore,  656;  Thorn  v.  N.  C.  19;  4  Moo.  &  So.  569;  and  see 

3  B.  &  Adol.  586.  the  reporter's  note  in  5  Mann.  &  Ry. 

D.  Diffges,  5  Bligh's  Pari.  157. 

.  &  Cla.  180 ;  2  Huds.  (o)  Lessee  Porter  o.  French,  Exch. 


Rankin  o.  Newsam,  1      12  June,  1844. 


(g)  Pike  v.  Eyre,  9  B.  &  Or.  909 ; 
4  M.  &  Ry.  661 ;  Peirse  v.  Sharr.  2  M. 


ow 

'. ; 

70. 

>  Fawcett  v.  Hall,  Ale.  & 

th  Judge  Burton's  opinion  &  Ry.  418;  Curtis  v.  Wheeler, Moo.  & 

Malk.  493. 

dem,  Walsh    v.  Feely,   1  (r)    Mackay  v.  Mackreth,  4  Doug. 

.  Rep.  413.  213 ;  2  ChittyV(  Rep.  461 ;  Sparks*8  case, 

dem,   Morrison    v.  Little,  Cro.  Eliz.  676;  Hetley,  73;  Moor.  569. 
..  489;  Eaton  ckm,  Greene 
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of  the  immediate  lessor,  unless  the  landlord's  tenancy  shall  previous 
be  determined  by  notice  to  quit,  thereby  leaving  a  reversion  suffici^ 
to  sustain  an  ejectment  for  non-payment  of  rent,  provided  the  undert 
nant  derives  under  an  instrument  in  writing  ascertaining  the  rent, 
was  observed  by  Sir  William  Mac  Mahon,  that  if  the  titles  of  landloi 
and  tenant  are  both  equitable,  consisting  of  articles^  the  landlord  ma 
recover  under  the  Ejectment  Acts(«),  though  there  can  be  no  reversioi 
at  law,  both  the  estates  being,  in  legal  contemplation,  only  tenancies  from 
year  to  year.     This  opinion  is  confirmed  by  the  decision(^),  that  a  te- 
nant in  possession,  under  an  executory  agreement  for  an  intended  lease, 
which,  it  was  stipulated  should  contain  a  proviso  of  re-entry,  holds  upon 
the  terms  of  the  intended  lease,  and  that  the  proviso  is  applicable  to  the 
yearly  tenancy. 

52.  It  is  requisite  not  only  that  the  relation  of  landlord  and  tenant 
shall  be  created  by  the  demise,  but  that  such  relation  shall  be  subsisting 
at  the  time  of  bringing  the  ejectment ;  for  if  it  appear  that  the  lessor, 
prior  to  the  commencement  of  the  suit,  assigned  his  reversion  in  the 
demised  premises,  by  way  of  mortgage,  or  otherwise,  and  that  there 
was  no  subsequent  recognition  of  the  lessor's  title,  by  payment  of  rent, 
the  ejectment  cannot  be  supported.  One  Davis,  aft;er  having  demised 
to  Black  for  fifty-one  years,  by  deed  dated  in  July,  1822,  granted  his 
reversion,  subject  to  the  lease,  to  Elizabeth  Price,  by  way  of  mortgage: 
a  year's  rent,  ending  in  May,  1823,  afterwards  became  due(if),  and 
Davis,  as  of  Trinity  Term,  1823,  on  his  own  demise  solely,  brought 
his  ejectment  for  non-payment  of  rent,  and  having  obtained  judgement 
by  default,  in  December,  1823,  executed  his  writ  of  possession.  In  the 
year  1825,  Black  brought  his  counter-ejectment  to  recover  back  pos- 
session of  the  premises,  insisting  that,  upon  the  execution  of  the  mort- 
gage, Davis  ceased  to  be  landlord,  and  that  the  eviction  could  not  be 
sustained.  After  verdict  for  the  defendant,  the  King's  Bench  decided 
that  the  lessor  of  the  plaintiff  was  not  precluded  by  the  judgement  from 
controverting  the  existence  of  the  relation  of  landlord  and  tenant  at  the 
time  of  bringing  the  first  ejectment,  and  ordered  judgement  to  be  entered 
in  his  favour,  pursuant  to  leave  reserved.  Upon  a  former  ejectment 
between  the  same  parties(i;),  the  Common  Pleas  arrived  at  a  different 
conclusion,  by  holding  that  the  judgement  in  ejectment  for  non-pay- 
ment of  rent  was  conclusive ;  net  only  that  the  rent  was  due,  but  that 

(*)  25 Geo.  II.  c.  13,  Irish;  Shenton  (m)  Lessee  Black  v.  Davis,  Batty, 8<^* 

V.  Corbally,  1  Hogan,  439.  (r)  Lessee  Black  v,  Davis,  Batty,  ^ 

(0  Doe  dem.  Thorason  v.  Amey,   12  102. 
Ad.  &  Ell.  476;  4  P.  &  Dav.  177.  S.  C. 
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e  relation  of  landlord  and  tenant  was  subsisting  when  the  first  eject- 
eot  vras  brought. 

On  the  trial  of  an  ejectment  for  a  forfeiture  incurred  for  non-pay- 
Mt  of  rent,  and  by  breaches  of  other  covenants,  it  was  proved(tt;)  that 
;«r  the  execution  of  the  lease,  the  lessor  conveyed  his  estate  in  the 
oiised  premises,  by  way  of  mortgage  ;  and  as  it  was  not  shewn  that 
e  tenant  had  subsequently  paid  any  rent,  the  Court  held  that  the 
idlord  was  not  entitled  to  recover.  The  same  principle  was  applied 
a  case,  where  it  appeared  that  one  Thomas  Fuller  Hartnett,  being 
sed  in  fee,  demised  to  John  Power,  for  the  lives  of  the  lessee  and  of  two 
!ier  persons,  and  afterwards,  by  his  will,  devised  his  rent  and  rever- 
m{x)  to  his  eldest  son,  James  Hartnett,  for  his  life,  with  remainder 
his  first  and  every  other  son  successively  in  tail,  with  remainder  to 
e  testator's  second  son.  The  testator  and  his  eldest  son  having  died, 
bomas  Hartnett  the  younger,  who  was  the  only  son  of  James  Hart- 
tt,  being  seised  in  tail  under  his  grandfather's  will,  by  indenture 
ted  in  April,  1811,  conveyed  the  lands  to  the  lessee,  John  Power, 
id  his  heirs  for  ever.  Thomas  Hartnett  the  younger,  having  died 
Ithout  issue,  the  lessor  of  the  plaintiff,  who  was  the  testator's  second 
n,  became  entitled  under  the  testator's  will,  and  brought  his  eject- 
ent  for  non-payment  of  the  rent  reserved  by  the  lease  made  to  John 
ower ;  and  the  Court  held  that  the  lease  for  lives  was  merged(^)  in 
e  estate  conveyed  by  the  deed  of  April,  1811,  to  the  lessee,  and 
iiog  annihilated  by  such  union,  that  the  relation  of  landlord  and  te- 
mt  had  ceased  to  exist  between  the  parties,  and  that  the  ejectment 
•uld  not  be  supported. 

An  absolute  conveyance  of  the  reversion  of  lands  by  a  landlord, 
ibject  to  a  lease,  whether  he  assigns  the  arrears  of  rent  then  due  to 
le  purchaser,  or  retains  them  for  his  own  benefit,  will  defeat  the 
I'antor  s  right  of  entry ;  and,  after  execution  of  the  conveyance,  an 
ectment  will  not  lie(2)  for  non-payment  of  such  arrears  of  rent,  in  the 
sUne  of  the  vendor,  because  he  does  not  retain  any  right  of  entry ;  nor 
'  the  name  of  the  purchaser,  because  the  right  to  enter  for  a  condition 
coken  prior  to  the  conveyance  is  incapable  of  being  transferred :  the 
•lation  of  landlord  and  tenant  is  put  an  end  to,  so  far  as  regards 
^ch  arrears,  by  means  of  the  conveyance,  and  no  such  relation  existed 

(it)  Doe  iiem.  Marriott  r.  Edwards,  5  Raym.  778;  2  Salk.   619;  7  Mod.  18; 

•  k  Ad.  1065;  3  Nev.  &  Mann.  193;  Com.  Rep.  119;  Butler's  note,  286,  to 

Carr.  &  P.  208,  S.  C.  Co.  Litt.  331,  A. 

(«)  Lessee  Hartnett  v.  Cougblan,  2  (z)  Rlennerhassett  v.  Day,  2  Ball.  & 

Ox  &  S.  368.  B.  125-1 35 ;  Flight  v.  Bentley,  7  Simons, 

(y)  See  Machell    v.  Clarke,   2  Ld.  149;  Dixon  v.  Harrison,  Vaugh.  40. 
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between  theporcliater  and  the  tenant,  when  the  arreart  afrait  Mdne: 
however,  an  eqmtable  agreement  to  convey  to  a  puichaaerwill  not  de- 
prive the  vendor  of  his  remedy  by  eiectnient(a)9  fn  rocofeiy  of  rent 
which  became  doe  prior  to  the  contract. 

53.  It  has  been  the  subject  of  much  discussion,  how  fiur  a  term  for 
years,  limited  to  a  mere  trustee,  who  never  entered  into  possesskm,  or 
accepted  the  estate,  can  be  used  as  an  outstanding  term,  to  the  prga- 
dice  of  a  subsequent  bond  fide  incumbrancer :  a  person  having  avowed 
the  caption  of  certain  goods  as  a  distress  for  the  arrears  of  a  rent- 
charge,  the  plaintiff  in  replevin  pleaded,  that  prior  to  the  grant  of  tk 
rent-charge  to  the  avowant(i),  the  owner  of  the  estate  by  indenture 
granted  a  rent-charge  out  of  the  premises  to  a  third  person,  for  a  tem 
of  years  then  subsisting,  and  for  better  securing  the  pajrm^it  of  sodi 
prior  rent-charge  by  the  same  deed  g^ranted,  bargained,  scdd,  and  de- 
mised the  premises  to  one  Fletcher,  for  a  term  of  ninety-nine  yem, 
and  that  a  sum  of  £2000  was  due  for  arrears  of  such  prior  rent-diaige 
at  the  time  of  making  the  distress :  a  general  demurrer  to  this  pkt 
having  been  over-ruled  by  the  King's  Bench,  the  Court  of  Exdieqoer 
Chamber,  upon  a  writ  of  error,  decided,  that  in  order  to  give  an  estate 
to  Fletcher,  the  grant  must  be  construed,  either  as  a  demise  at  common 
law,  or  as  a  bargain  and  sale  under  the  Statute  of  Uses,  and  that  the 
grant  could  not  be  deemed  a  lease  for  years,  as  it  was  not  alleged  that 
Fletcher  ever  entered  under  the  demise,  or  that  he  ever  accepted  the 
estate  by  executing  the  deed,  or  by  any  act  equivalent  to  entry,  and 
therefore  could  only  be  treated  as  an  interesse  termini^  and  although 
Fletcher  had  a  right  to  elect  to  claim  the  estate  under  the  deed, either 
as  a  common  law  demise,  or  as  a  bargain  and  sale,  yet  the  plaintiff  in 
replevin,  who  was  a  stranger  to  the  grant,  was  not  competent  to  elect 
for  Fletcher  in  which  way  the  deed  should  operate,  and  the  judgement 
of  the  King's  Bench  was  reversed. 

54.  The  Statute  of  11  Anne,  c.  2(e),  requires  that  a  landlord 
shall  have  power  by  law  to  re-enter,  and  the  subsequent  £jectmeDt(<f) 
Acts,  dispensing  with  the  necessity  of  a  clause  of  re-entry  in  a  lease 
or  equitable  article,  only  enable  the  landlord  to  proceed  in  such  and 
the  same  manner  as  if  a  condition  of  re-entry  had  been  contained  in 
such  lease  or  instrument^  and  not  otherwise :  hence  it  follows,  that 

(a)  Blennerhassett  v.  Day,  2  Ball  &  (c)  11  Anne,  c.  2,  s.  2,  Irish ;  4  Geo. 

B.  135.  11.  c.  28,  8.  2,  English. 

(6)  Miller  v.   Green,  8  Bing.  92;  1  (rf)  5  Geo.  11.  c.  4,  s.  1,  Irish;  25 

Moo.  &  Sc.  199;  2  Tyrw.  1 ;  2  Cro.  &  Geo.  11.  c.  13,  s.  2,  Irish. 
Jerv.  143. 
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Should  deprive  a  landlord  of  the  benefit  of  an  express  condi- 
entry  for  non-payment  of  rent  at  common  law,  will  defeat  his 
ejectment  founded  on  the  Statutes.  If,  during  the  existence 
the  lessor  gprant  a  concurrent  lease  of  the  same  premises  to 
*son,  to  commence  in  praseniiy  reserving  rent  with  the  usual 
e-entry,  such  concurrent  lease  takes  effect  as  a  grant  of  the 
and  entitles  the  second  lessee  to  the  rent  reserved  by  the 
Bse,  and  the  lessor  cannot,  during  the  continuance  of  the 
re-enter,  or  maUitain  ejectment  for  non-payment  of  rent,  as 
enter  upon  the  first  lessee,  having  parted  with  the  immediate 
expectant  on  such  first  lease.  An  ejectment  for  non-pay* 
nt  reserved  on  a  lease,  operating  as  a  grant  of  the  reversion, 
e)  not  to  be  maintainable  during  the  continuance  of  a  prior 
be  same  premises  outstanding  in  a  third  person,  because 
existence  of  such  prior  lease,  the  lessor  had  no  power  to 
but  where  a  tenant  in  possession,  who  derived  under  the 
ise,  took  defence,  and  it  appeared  that  the  first  lessee  was 
ssession,  nor  in  receipt  of  rent,  the  Queen's  Bench  held 
jry  were  warranted  in  presuming,  that  the  first  lease  had 
ned  or  surrendered  to  the  second  lessee,  and  judgement  was 
nst  the  defendant. 

owever,  where  a  lease  was  made  for  three  lives,  operating  as 
the  reversion  in  part  of  the  demised  premises,  which  was 
a  prior  freehold  lease,  and  as  a  lease  in  possession  of  the  re- 
as  contended  that  an  ejectment  for  non-payment  of  the  rent 
>y  the  second  lease  could  not  be  maintained,  because  the 
was  then  subsisting,  and  the  lessor  of  the  plaintiff  had  not  a 
itry  into  the  whole  of  the  demised  premises,  but  it  was  de- 
>y  the  Exchequer,  on  a  bill  of  exceptions,  that  the  plaintiff 
ed  to  recover,  though  the  persons  deriving  under  the  prior 
g  lease  could  not  be  affected  by  the  eviction,  and  that  at  com- 
in  a  similar  case,  there  might  have  been  a  re-entry  for  breach 
dition :  it  is  to  be  observed,  that  in  this  case,  the  whole 
the  second  demise  was  defeated,  and  there  was  no  severance 
)n  of  the  reserved  rent, 
ithority  relied  on  in  support  of  the  preceding  decision  was 


3  Westropp  V.  Moore,  2  Fox      cour  v.  McCarthy,  Hayes  &  J.  474 ;  2 

Law  Rec.  43,  2nd  ser.  in  the  note ;  Les- 
ie  Tnxstees  of  Jackson's  Cha-      see  Barrington  v,  Wolfe,  5  Irish  Law 
ckson,   Hayes  &  J.  442 ;   2      Rep.  426. 
3,  2nd  series ;   Lessee  Dela- 
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Rawlins's  case(^),  the  facts  of  which  are  clearly  and  concisely  8tat~^ 
by  Sir  Henry  PoUexfen  to  have  been(A),  that  one  Warlow  had  a  lea« 
of  a  stable  for  six  years,  and  Rawlins  being  possessed  of  a  dwellings 
house,  and  being  entitled  to  the  reversion  of  the  stable  for  a  term  o/ 
thirty  years,   demised  the  whole  of  the  premises  to  Cartwright  for 
twenty-one  years,  subject  to  a  condition  of  re-entry  for  non-payment 
of  rent :  Cartwright  afterwards  re-demised  the  reversion  of  the  stable 
to  Rawlins  for  ten  years,  and  the  rent  payable  by  Cartwright  being  in 
arrear,  Rawlins  entered  for  breach  of  the  condition,  and  his  entry  was 
deemed  lawful,  because  Warlow  had  not  attorned  to  Rawlins,  but  if 
there  had  been  an  attornment,  so  as  to  vest  the  reversion  in  Rawlins, 
the  condition  would  have  been  suspended.     The  effect  of  the  attorn- 
ment would  have  been  to  constitute  Rawlins  the  immediate  landlord 
of  Warlow  for  the  stable,  and  of  Cartwright  for  the  dwelling-house,  by 
which  means  the  condition  would  have  been  severed,  but  as  the  re- 
demise to  Rawlins  passed  no  immediate  estate  for  want  of  attornment, 
the  consequence  was,  that  Rawlins  continued  the  immediate  landlord 
of  Cartwright  for  the  whole  of  the  demised  premises,  and  he  was  de- 
clared entitled  to  the  benefit  of  the  clause  of  re-entry.     This  view  of 
Rawlins's  case  is  corroborated  by  Brightman's  case(t),  which  related 
to  the  same  premises,  though  between  different  parties :  in  the  latter 
case  it  appeared,  upon  a  writ  of  error,  that  A  leased  two  acres  of  bind 
to  B  for  twenty  years,  rendering  rent,  with  condition  of  re-entry  for 
non-payment ;  B  demised  one  of  the  acres  to  C  for  ten  years,  and 
afterwards  granted  his  reversion,  subject  to  such  underlease  to  A  the 
original  lessor,  and  it  was  ruled  that  such  re-demise  to  A  was  no  pre- 
sent suspension  of  the  condition,  because  there  was  no  possession :  but 
if  the  lessor  had  accepted(j')   a  re-demise  of  parcel  of  the  premises 
directly  from  the  lessee,  the  condition  would  have  been  utterly  defeated. 
One  Kemp  having  demised  to  Morris  for  twenty  years,  by  lease 
containing  a  covenant  to  repair,  with  condition  of  re-entry  for  its  non- 
performance :  the  lessee(A:)  underlet  part  of  the  demised  premises  to 
Hills  for  years,  and  the  undertenant  afterwards  purchased  from  Kemp 

Qr)  Rawlins's  case,  4  Rep.  52;  Raw-  52,  B.,   S.  C. ;    Britman    r.  Stanford, 

lins  V.  Somerfurd,  4  Leon.  116,  S.  C. ;  Owen,  41  ;  the  same  point  is  reported  ra 

Jenkins.  254,  case  46  ;  1  Ro.  Abr.  939,  Gouldsb.  89,  plac.  18,  and  93,  pi.  8,  asin 

exting*.  H.  plac.  9  and  10;   and  see  Co.  Rawlins's  case. 
Litt.  218,  A.  (f)  Britraan  ».  Stanford,  Owen,  41; 

(h)  Hodgkins  v.  Thornborough,  Pol-  Gouldsb.  89,  plac.  18. 
lexfcn.  144.  {k)  Doe  dem.  Hills  v,  Morris,  6  Jurist, 

(0  Brightman's  case.   3  Leon.  221;  326;  21  Law  Journal,  313;  Exch.  Eas- 

Brightinan  v.  Somerford,  cited  4  Rep.  ter,  1842. 
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^ae  reversion  of  all  the  lands  comprised  in  the  original  lease  :  the  part 
^f  lie  premises  in  possession  of  Morris  being  out  of  repair,  Hills 
wrought  an  ejectment  under  the  clause  of  re-entry  for  recovery  of 
be  whole  of  the  premises,  and  after  verdict  for  the  plaintiff,  it  was  ob- 
H^ted  that  the  condition  was  entire,  and  did  not  admit  of  being  severed 
y  a  partial  eviction,  but  the  Court  held,  that  the  ejectment  being 
rought  for  eviction  of  all  the  lands,  though  the  lessor  of  the  plaintiff 
'as  in  possession  of  parcel,  he  was,  in  point  of  law,  entitled  to  recover 
le  entire :  that  it  was  true  the  plaintiff  could  not  avoid  the  lease  as  to 
art  only,  but  he  had  established  his  title  to  the  whole,  and  sought 
lerely  to  recover  the  part  of  which  he  was  not  in  possession. 

56.  It  is  a  rule  of  the  common  law  that  a  condition  cannot  be  ap- 
ortioned  or  divided  by  the  act  of  a  party,  as  if  a  lease  be  made  of 
birty  acres,  rendering  rent  with  a  clause(/)  of  re-entry,  and  the  rever- 
ion  in  twenty  acres  be  granted,  the  rent  shall  be  apportioned  by  the 
ct  of  the  grantor,  but  the  condition,  which  is  entire  and  against  com- 
lon  right,  will  be  destroyed ;  however  if  the  reversion  be  divided  by 
ct  of  law,  the  condition  will  be  apportioned :  if  a  person  seised  of 
inds  in  fee,  and  possessed  of  other  lands  for  a  term  of  ninety-nine  years, 
emise  the  whole  for  a  term  of  thirty-one  years,  at  an  entire  rent,  sub- 
Krt  to  a  proviso  of  re-entry ;  upon  the  decease  of  the  lessor  intestate, 
^e  reversion  will  be  severed  by  act  of  law,  according  to  the  nature  of 
^e  estate,  between  the  heir  and  executor  of  the  deceased  lessor,  and 
le  condition(i»)  will  be  apportioned  in  the  same  manner,  and  each 
arty  may  re-enter  for  any  breach  of  the  condition  by  non-payment 
f  rent  for  the  portion  to  which  he  is  entitled :  but  if  such  lessor 
B^gn  his  reversion  in  the  demised  premises  to  several  persons,  or  de- 
^  such  part  of  the  reversion  as  was  freehold  to  a  person  not  being 
*8  heir,  the  condition(n)  will  be  utterly  defeated,  the  reversion  being 
ivided  by  the  act  of  the  party  himself.  Hence  it  follows,  if  a  sole  les- 
^f  assign  his  estate  in  the  reversion  to  two  persons  as  tenants  in  com- 
mon, the  reversion  will  be  severed,  and  the  condition  defeated,  and  the 


(0  Knight's  case,  5  Rep.  55,  B. ;  Twy- 
*Ba  V.  Pickard,  2  B.  &  Aid.  105-1 12,  by 
^olroyd,J.;  Co.  Litt.  215,  A. 

(m)  Winter's  case,  3  Dyer,  808;  Lee 

Arnold,  4  Leon.  27;    Appowel   r. 

loimoux.   Moor,  97,   S.  C. ;    Perkins, 

*^»  plac.  825;   Bro.  Abr.  Conditions, 

'*  ld3;  and  see  Hill's  case,  4  Leon.  187. 

(«)  Kni^t's  case,  5  Rep.  54,  B.; 
^ht  r.  Beech,  3  Leon.  124;   Moor, 

Vol.  II. 


199;  Anderson,  173,  pi.  211;   Knight 
dem,  Fortescue   v.  Beech,  Gouldsb.  15, 

Slac.  14;  Gouldsb.  19,  pi.  1,  S.  C. ; 
foodie  17.  Garnon,  1  Ro.  Rep.  330-367; 
3  Bulst.  153 ;  Moor,  848 ;  Wood  v.  Ger- 
mons,  Cro.  Jac.  390,  S.  C. ;  Dekins  ih 
Latham,  Style,  31G;  Anon.  Godb.  2,  pi. 
3;  Culcoe  V.  Sharp,  Noy.  126;  Lessee 
Denny  v.  O'Connell,  Longf.  &  T.  629. 
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grantees  cannot  join  in  a  demand  for  rent  at  common  law,  or  enter  E^ 
a  condition  broken  by  reason  of  its  non-payment. 

It  appeared  by  special  verdict  that  certain  lands  were  demised  \} 
indenture  for  a  term  of  thirty-one  years,  at  a  yearly  rent  of  £14  Ss. 
with  the  usual  clause  of  re-entry  in  case  of  non-payment,  and  that  se 
veral  years  afterwards,  the  tenant  verbally  agreed  to  permit  and  suffei 
the  reversioner  to  take(o)  possession  of,  and  occupy  a  small  portion  of  tie 
demised  premises,  not  exceeding  an  acre,  for  the  purpose  of  planting; 
upon  the  terms  of  reducing  the  reserved  rent  to  the  sum  of  £8  11  sM. 
yearly :  several  years'  rent,  at  the  reduced  rate,  being  in  arrear,  ex- 
ceeding a  full  year's  rent  of  the  whole  premises,  it  was  ruled  by  tbe 
Queen's  Bench,  that  an  ejectment  for  non-payment  of  rent  could  not 
be  sustained,  because  the  dealing  between  the  parties  amounted  to  a 
re-demise,  which  suspended  the  condition  of  re-entry,  as  the  condition 
is  annexed(p)  to  the  rent  in  quantity,  and  if  the  rent  be  diminishedf 
the  condition  must  fail :  this  case  having  come  before  the  Exchequer 
Chamber  on  a  writ  of  error,  the  majority  of  the  judges  were  of  opinion 
that,  according  to  the  facts  found  by  the  special  verdict,  the  t^an8a^ 
tion  between  the  parties  did  not  constitute  a  re-demi8e(9),  and  M 
only  a  license  to  occupy  the  land  for  the  purpose  of  planting  and  pro- 
serving  trees :  the  case,  however,  ultimately  terminated  by  a  compro- 
mise, and  no  judgement  was  pronounced. 

A  tenant  holding  by  lease  at  a  lump-rent,  being  evicted  from  par- 
cel of  the  demised  premises  by  title  paramount^  a  question  was  raised) 
whether  the  remedy(r)  by  ejectment  for  non-payment  of  rent  was  ap- 
plicable under  such  circumstances :  Lord  Guillamore  in  ^ronoundng 
judgement  said,  that  the  ejectment  could  not  be  supported,  as  the  te- 
nant could  not  know  how  much  money  should  be  lodged  in  Court,  nor 
could  the  landlord,  after  judgement  by  default,  swear  to  any  specifi<^ 
sum  as  being  the  year's  rent,  which  shewed  that  the  legislature  never 
intended  that  the  Ejectment  Acts  should  apply  to  any  such  case.  A 
similar  difficulty  would  have  occurred  at  common  law,  in  making  a  d^ 
mand  of  rent  upon  breach  of  a  condition  by  its  non-payment,  for  tbe 
party  ought  to  demand  the  precise  sum  due,  or  not  to  re-enter,  aflo 
though  the  condition  might  be  divisible  by  act  of  law,  yet,  as  Lord  Coke 

(o)  Short  dem.  Delap  v.  Leonard,  5  timer  v,  Shortall,  2  Dra.  &  Warr.  37i 
Irish  Law  Rep.  287 ;  2  Jebb  &  S.  704  ;  (q)  Doe  dem.  Parsley   v.  Daj,  2  0- 

1  Irish  Circ.  Rep.  66.  B.  Rep.  147;  2  G.  &  Day.  757. 

(p)  Hodgkins    v,    Robson,    1   Ventr.  (r)  Lessee  Swift  v.  Allansoo,  ft^' 

276;  SKeble,  557;  Pollexf.  141;   Mor-  326,  note. 
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iotUDated(«)y  where  the  rent  was  incapable  of  being  precisely  ascer- 
tained, such  right  of  re-entry  would  be  unavailing. 

Where  the  reversion  of  demised  premises  becomes  divided  between 
two  or  more  persons  by  the  act  of  the  lessor,  and  the  condition  is 
thereby  extinguished  at  common  law,  an  ejectment  for  non-payment  of 
rent  cannot  be  maintained  by  both  or  by  either  of  such  assignees  of  the 
refereion ;  and  even  where  the  reversion,  rent,  and  condition  are  ap- 
portioned 6y  act  of  law  between(^)  two  or  more  persons,  the  established 
doctrine,  prohibiting  a  partial  eviction  of  parcel  of  the  land  demised, 
fornon-payment  of  rent,  will  deprive  the  parties  entitled  to  the  rever- 
non,  of  the  statutable  remedy  by  ejectment,  unless  they  happen  to  be 
interested  as  joint-tenants,  or  as  coparceners. 

57.  Sir  John  Purcell  being  seised  of  certain  lands  in  fee,  and  being 
ponewed  of  a  chattel  interest(tt)  in  other  lands  for  a  term  of  999  years, 
1)7  indenture  dated  the  22nd  of  August,  1801,  demised  both  the  freehold 
uid  the  chattel  to  Samuel  Kirby  for  a  term  of  900  years,  at  a  gross 
^t  of  £793  17«.  4c/.  yearly,  which  was  reserved  out  of  the  whole  of 
he  premises,  subject  to  an  express  condition  of  re-entry  in  case  the 
^t  should  not  be  paid  at  the  stipulated  periods.     Sir  John  Purcell, 
)0  the  marriage  of  his  second  son,  conveyed  his  rent  and  reversion  in 
he  premises  to  trustees  and  their  heirs,  to  his  own  use  for  his  life, 
nth  remainder  to  the  use  of  his  second  son  John  Purcell  for  his  life, 
rith  remainder  to  other  trustees,  their  executors,  &c.,  for  a  term  of 
>M  years,  and  subject  thereto,  to  the  use  of  the  first,  and  every  other 
on  of  the  said  John  Purcell  successively  in  tail  male.     In  1823,  Sir 
^oho  Purcell  died,  and  in  April,  1827,  John  Purcell,  his  second  son, 
lied,  leaving  William  Purcell  his  eldest  son,  who  died  in  April,  1833, 
i^hereupon,  Charles  Denroche  Purcell,  one  of  the  lessors  of  the  plain- 
iff,  became  entitled :  upwards  of  one  year's  rent  being  in  arrear,  an 
jeetment  for  its  non-payment  was  brought  on  the  several  demises  of 
^les  Denroche  Purcell,  and  of  the  trustees  of  the  inheritance,  as 
vdl  as  of  the  trustees  of  the  term  for  500  years,  all  the  demises  being 
ud  on  the  30th  of  May,  1834.     A  verdict  was  found  for  the  plaintiff, 
i^eertaining  the  sum  which  had  accrued  due  for  rent  after  Charles  D. 
Pnrcell  had  become  entitled,  and  also  ascertaining  the  whole  arrear  of 
rent  due  out  of  the  demised  premises,  subject,  however,  to  the  opinion 

(4  Hoodie    v.   Garnance,  3  Bulstr.  Hodgens,  Batty,  315. 

'«.  by  Ld.  Coke,  Ch.  J.  (u)  Jack  ctem.  Purcell  v,  Kirby,  MSS, 

(0  Lessee  Stuart    v.   Smith,   Batty,  K.  B.  Mich.  1835. 
^^18,  note;    Lessee  Warrington   r. 
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of  the  Court,  whether  the  ejectment  was  maintainable,  inasmuch  as  aSir 
John  Purcell,  by  the  settlement  on  his  son's  marriaore,  had  apportioiB^ 
the  reversion,  and  by  such  means  defeated  the  condition  of  re-entv^i 
the  reversion  in  the  freehold,  on  the  death  of  John  Purcell  the  youngs  fj 
by  the  effect  of  the  Statute  of  Uses,  having  vested  in  the  trustees    ^ 
the  term  for  500  years,  while  the  reversion  in  the  chattel,  notbeir^j 
affected  by  the  Statute,  continued  vested  in  the  trustees  of  the  inhe: 
tance ;  and  secondly,  if  the  ejectment  were  maintainable,  whether 
finding  of  the  jury  should  stand  for  the  greater  or  for  the  smaller 
In  support  of  the  verdict,  it  was  contended(t7),  first,  that  the  rem 
given  by  the  Ejectment  Acts  was  not  to  be  taken  as  analogous(tr)  t 
or  as  being  founded  on  the  right  of  entry  at  common  law  for  a  cond.:! 
tion  broken,  but  as  a  new  remedy  ;  secondly,  that  the  reversion  ws« 
severed  by  act  oflaw^  and  not  by  the  act  of  the  party  (a:),  because  &5i 
John  Purcell  granted  the  entire  reversion,  as  well  in  the  freehold,  as m:ii 
the  chattel,  to  the  trustees  of  the  inheritance,  and  that  the  apportioKm- 
ment  was  produced(y)  by  the  operation  of  the  Statute  of  Uses  on  tlm* 
freehold  estate,  by  which  the  legal  estate  was  transferred  to  the  us^  ; 
thirdly,  although  the  Court  should  bold  that  the  condition  was  appor- 
tioned by  the  act  of  the  party,  yet,  as  several  demises  had  been  laid  Eci 
the  names  of  the  trustees  in  whom  the  freehold  was  vested,  and  also  in 
the  names  of  the  trustees  in  whom  the  reversion  of  the  chattel  was 
vested,  that  both  such  demises  might  be  resorted  to  for  the  purpose  of 
sustaining  the  verdict ;  and  lastly,  that  as  the  persons  entitled  under 
the  settlement  had  been  in  receipt  of  the  reserved  rent  for  upwards(2) 
of  three  years,  it  should  be  presumed,  that  the  trustees  of  the  inheri- 
tance had  assigned  the  reversion  in  the  chattel  to  the  trustees  of  the 
term  for  500  years,  so  as  to  enable  the  latter  class(a)  of  trustees  to 
maintain  the  ejectment  for  the  whole  arrear.     On  the  other  side(4)  it     1 
was  argued,  that  the  Ejectment  Acts  formed  only  one  code  of  law,  and     j 
that  the  provisions  of  the  Statute(c)  1 1  Anne,  c.  2,  continued  applica- 
ble to  ejectments  brought  for  non-pay  men  t(6/)  of  a  whole  year's  rent: 
the  whole  system  was  founded  on  the  existence  of  a  clause  of  re-entry, 
either  expressed  or  implied,  and  though  the  necessity  of  any  express(«) 

(r)  By  Jackson,  Serjeant,  and  Collins.  179,  note. 

(it?)  Lessee  Keily  c.  Ahearne,  Batty,  (A)  By  VVoulfe,  Scrjt  and  Furlong- 

18,  note.  (c)  1 1  Anne,  c.  2,  s.  2,  Irish;  4  0^- 

(a?)  Co.  Litt.  215,  B.  II.  e.  28,  English. 

(y)  Stockman  v.  Hampton,  Cro.  Car.  (cQ  Biddulph  v.  St  John,  2  Sch.  * 

441.  Lef.  530. 

(z)  8  Geo.  I.  c.  2,  s.  1,  Irish.  (e)  5    Geo.  II.  c.  4.  IrUh;  25  G^ 

(«)  Lessee  Friend    r.    Scott,    Batty,  II.  c.  19,  Irish. 
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condition  had  been  dispensed  with,  yet  the  landlord  was  only  enabled 
to  proceed  in  the  same  manner  as  if  a  clause  of  re-entry  had  been  con- 
^ned  in  the  instrument,  and  not  otherwise ;  it  had,  therefore,  been  de- 
cided, that  any  act  of  the  landlord  suspending(jQ  or  defeating  his  im- 
mediate right  of  entry,  suspends  or  destroys  his  statutable  remedy  by 
ejectment :  that  the  reversion  under  the  lease  in  the  present  case  could 
not  be  deemed  apportioned  by  act  of  law  ^  appeared  distinctly  by  the 
authority  of  Man  wood,  Justice(//),  who  is  reported  to  have  laid  down, 
tliat  an  assignee  of  the  reversion  by  bargain  and  sale  enrolled,  was  in 
by  the  conveyance,  and  not  by  act  of  law  :  and  even  though  the  seve- 
I'ance  of  the  reversion  should  not  be  construed  to  prejudice  the  condi- 
tion, it  did  not  follow,  that  after  such  an  apportionment,  an  ejectment 
could  be  maintained,  because  the  landlord  could  not  swear  to  any(A) 
specific  sum  being  due  for  rent  of  either  parcel,  nor  could  the  tenant 
know  how  much  money  to  bring  into  Court  on  a  judgement  by  default, 
u>id  the  consequence  of  such  an  apportionment  would  be,  that  either  of 
the  parties  between  whom  the  condition  was  divided,  might  enter  for 
its  breach,  so  far  as  it  extended  to  their  respective  estates  in  the  rever- 
t^ion,  and  by  such  means  effect  a  partial  eviction :  that  the  owners  of 
the  reversion  in  the  freehold,  and  of  the  reversion  in  the  chattel  real 
have  separate  estates,  and  do  not  hold  even  as  tenants  in  common,  and 
It  is  obvious,  from  the  frame  of  the  Ejectment  Acts,  that  the  entire  rent 
Qiust  be  due(f )  to  a  person  entitled  to  the  whole  reversion,  and  must 
not  be  apportioned  amongst  persons  having  separate  estates  in  the  re- 
version :  after  a  second  argument(j'),  by  desire  of  the  Court,  the  ques- 
tion reserved  was  ruled  in  favour  of  the  defendant,  and  judgement  of 
noD-8uit  was  ordered  to  be  entered. 

58.  Upon  the  trial  of  an  ejectment  for  non-payment  of  rent,  it  ap- 
peared that  the  tenant(A)  held  under  a  lease  for  lives  at  the  yearly  rent 
of  £60,  subject  to  a  condition  of  re-entry,  and  that  the  landlord  ac- 
^pted  a  parol  demise  from  his  tenant  of  part  of  the  lands  at  a  yearly 
fent  of  £10,  which  was  always  allowed  out  of  the  rent  reserved  by  the 
original  lease :  it  was  contended,  that  the  landlord  having  accepted  a 
lease  of  part  of  the  demised  premises,  was  precluded  from  entering  at 
coniinon  law,  for  breach  of  the  condition,  and  that  his  remedy  under 

V)  Lessee  Westropp  v,  Moore,  2  Fox  [j)  By  Collins,  for  the  lessors  of  the 
*  S.  353.  plaintiff,  and  by  Furlon^^  for  the  defen- 
ce) Lee  V.  Arnold,  4  Leon.  *27 ;  and  dant. 
seeDeliins  v.  Latham,  Style,  31G.  (Jk)  Ix>ssee   Kcily  v.  Ahearno,   Batty, 
.  (^)   Lessee  Swift  p.  A  Hanson,   Batty,  19;   but  see  Short  deni.  Delap  v,  Leo- 
"^i  Moodie  V.  Garnance,  3  Bulst.  163.  nard,  5  Irish  Law  Rep.  2b7,  ante, 
vO  Huds.  Comm.  407. 
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the  Ejectment  Acts  was  gone,  as  part  of  the  rent  reserved  was  d 
charged  by  the  rent  receivable  from  the  landlord  ;  but  the  Excheqt: 
held,  that  supposing  the  right  to  enter  for  the  condition  broken, 
common  law,  was  defeated,  yet  as  the  relation  of  landlord  and  tena 
continued  to  subsist  between  the  parties,  and  a  full  year's  rent  was  li 
under  the  original  lease  (after  deducting  the  rent  payable  by  the  laa 
lord),  that  the  lessor  of  the  plaintiff  was  entitled  to  recover :  in  the  pi> 
ceding  case,  the  amount  of  rent  payable  by  the  tenant  was  clearly  w 
certained,  but  the  decision  can  hardly  be  supported,  unless  it  sboold  b 
considered  that  the  legislature  by  the  Ejectment  Statutes  introduced; 
new  remedy  for  the  benefit  of  landlords,  quite  independent  of  tfa< 
condition  of  re-entry. 

59.  If  a  reversioner  enter  upon  and  evict  the  tenant  from  any  part 
of  the  subject  of  the  demise,  the  rent  and  condition  will  be  suspended: 
the  house  and  lands  of  Griston  (except  the  bog)  were  demised  to 
Frederick  Massy  for  lives  renewable  for  ever,  at  a  yearly  acreable 
rent,  with  liberty  of  the  commonage  of  the  bog^  in  as  large  and  ampk  o 
manner  as  thereto/ore  enjoyed  by  the  lessee.  Upon  motion  to  set  aside  i 
verdict  obtained  by  the  lessors  of  the  plaintiff  for  non-payment  of  rent, 
it  wasruled(^,  that  the  soil  of  the  bog  did  not  pass  by  the  terms  of  the 
demise,  and  that  evidence  was  not  admissible  to  shew  that,  prior  tc 
the  grant  of  the  lease,  the  bog  had  been  enjoyed  by  the  lessee  as  if  b( 
had  the  interest  in  the  soil,  and  by  such  means  to  prove  what  tin 
parties  intended  should  pass  under  the  demise,  for  though  evidence  o 
that  nature  might  be  received  to  explain  some  ambiguity  in  a  deed 
yet  such  evidence  was  not  admissible  to  contradict  the  terms  of  tb( 
lease :  and  the  Queen's  Bench  held,  that  although  the  lessee's  interesi 
in  the  bog  was  only  an  incorporeal  hereditament,  and  although  th( 
rent  issued  out  of  the  land  alone,  yet  the  right  of  commonage  passing 
under  the  lease  and  being  a  matter  capable  of  fruitful  occupation,  th( 
reserved  rent  might  have  been  calculated  according  to  the  tenant'; 
beneficial  interest  in  the  bog,  and  if  the  tenant  were  deprived  of  tha 
interest,  the  effect  might  be  to  suspend  the  entire  rent,  or  at  least  U 
cause  it  to  be  apportioned ;  while,  upon  the  other  hand,  the  inter 
ference  of  the  landlord  with  his  tenant's  interest  in  the  bog  mig'^ 
possibly  be  nothing  more  than  a  mere  trespass,  which  could  no 
amount  to  an  eviction,  so  as  to  suspend  or  to  apportion  the  rent,  anf 
as  the  facts  stated  did  not  enable  the  Court  to  arrive  at  any  satisfactory 
conclusion  on  the  subject,  a  new  trial  was  granted. 

(0  Lessee  Gubbiiis  v.  Massy,  3  Irish  Law  Rep.  239;   Q.  B.  Hil.  I84I. 
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60.  A  condition  of  re-entry  will  also  be  extinguished,  not  only  by 
^ts  severance,  but  by  any  alteration  in  its  extent  or  quality  :  a  person 
seised  in  fee,  by  indenture,  demised  lands  for  twenty-one  years,  sub- 
ect  to  a  yearly  rent  of  three  pounds,  and  after  the  death  of  one  J.  S. 
o  the  payinent(m)  of  a  gross  sum  by  way  of  fine,  payable  by  five 
rounds  yearly,  with  a  proviso  that  for  default  of  payment  of  the  rent 
T  fine,  or  for  want  of  reparations,  it  should  be  lawful  for  the  lessor  to 
&-eDter :  the  lessor  having  assigned  over  his  interest  in  the  reversion, 
be  question  was  whether  the  condition  of  re-entry  was  transferred  to 
he  assignee  by  the  grant  of  the  reversion.  The  rent,  being  incident 
^  the  reversion,  passed  to  the  assignee,  but  the  fine,  which  was  a  sum 
oQateral,  or  in  gross,  remained  in  the  lessor  after  the  assignment,  and 
t  was  ruled  that  a  lessor  could  not,  by  his  own  act,  sever  the  condition, 
ind  that  an  ejectment  grounded  on  the  clause  of  re-entry  could  not  be 
Q&intained ;  and  it  was  said  by  Rolle,  C.  J.,  that  if  the  lessor  had 
eleased  the  part  of  the  condition  relating  to  reparations,  the  condi- 
lition  would  be  defeated  as  to  the  other  matters,  as  the  reversion  was 
transferred  by  the  lessor's  own  act,  and  the  condition  was  entire  and 
vent  in  destruction  of  the  estate.  In  the  King's  case,  however,  a 
Erudition  may  be  apportioned  by  force(n)  of  the  royal  prerogative. 
A  condition  cannot  be  apportioned,  in  the  case  of  an  ordinary  person, 
either  by  act  of  the  party  or  by  title(o):  lands  being  demised  for  years 
rendering  rent,  with  a  provbo  of  re-entry,  a  judgement  was  recovered 
spunst  the  lessor,  upon  which  a  moiety  of  the  rent  and  reversion  was 
extended,  and  it  was  ruled(/?)  that  the  condition  was  suspended  during 
the  extent. 

(m)Dekiii8  v.  Latham,  Style,  316.  (o)  Knighfs  case,  Gouldsb.  21,  pi.  1. 

(«)  Rmght's  case,  5  Rep.  54,  B. ;  Co.         (p)  Anon.  4   Leon.  201,  case  322; 
litt  215,  A.  Anon.  Moor.  22,  pi.  75. 
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74.  Rent  need  not  he  demanded^  though 

required  by  Clause  of  Re-entry. 

75.  A  full  Year's  Rent  must  be  m 

Arrear. 
7Q.  Demise  in  Ejectment  should  be  laid 
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to  Recovery  of  penal  Rents, 


61.  Service  of  an  ejectment  being  substituted  for  demand  of  the 
rent  at  common  law,  it  follows  that  the  ejectment  cannot  be  sustained^ 
unless  grounded  upon  a  demise  in  the  name  of  a  person,  or  of  persons 
who  would  have  been  competent,  at  common  law,  to  make  a  demand 
of  the  rent.  It  is,  therefore,  to  be  inferred  that  the  rent  in  arrear 
sought  to  be  recovered  must  be  due  and  payable  either  to  a  singk 
lessor  of  the  plaintiff,  or  to  several  lessors  of  the  plaintiff  who  ar« 
jointly  interested  in  the  premises  as  parceners  or  as  joint-tenants.  1* 
tenants  in  common  join  in  making  a  lease  rendering  rent,  the  reserva- 
tion, though  made  by  joint  words,  enures(a)  according  to  the  nature 
of  the  reversion,  and  the  mere  proof  of  the  execution  of  a  joint  lease, 
will  not  raise(/>)  a  presumption,  as  against  a  stranger,  of  a  joint  title 
in  the  lessors  to  demise.  A  joint  demise,  therefore,  in  an  ejectment 
for  non-payment  of  rent,  cannot  be  supported  by  a  joint  lease  madeb) 
tenants  in  common,  if  the  nature  of  the  reversion  be  disclosed  in  evi- 


(o)  Doo  fJem,  Poole  v.  Errington,  .3 
Nev.  &  M.  ()4(),  and  the  note;  1  Ad.  isi 
Ell.  750;  hurnc  v,  Cambridge,  I  Moo. 
h  Kob.  5.39 ;  Doe  ifrni.  Barney  v.  Adams, 
2  Tyrw.  289  ;  2  Ci  «•.  5c  Jerv.  2.J2  ;  Tre- 


port's  case,  0  Kcp.  U,  B. ;  Bull.  N-  ^• 

107.  . 

{h)  Doc  dtm.   Poole  r.  ErringtoD.  ^ 

Nev.  &  M.  052,  note. 
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^ce,  unless  the  defendant  is  estopped(c)  by  his  deed  from  disputing 
It  the  lessors  are  jointly  entitled :  a  covenant  entered  into  by  a  les- 
with  two  lessors,  to  pay  them  jointly  the  reserved,  rent(d),  warrants 
>int  action  by  both  lessors  for  its  breach,  although  they  are  proved 
>e  tenants  in  common.  Under  a  separate  lease  made  by  tenant  in 
imon  of  his  undivided  share,  the  lessee's  interest  may  be  evicted  for 
-payment  of  the  reserved  rent. 

62.  An  heir  by  descent  entitled  to  a  freehold  reversion  may  enter 
a  condition  broken  for  non-payment  of  rent  falling  due  in  his  own 
e,  but  he  cannot(6)  enter  for  breach  of  such  a  condition  occurring 
;he  time  of  his  predecessor,  because  the  rent  due  to  the  ancestor  at 

time  of  his  decease,  becomes  the  property  of  his  personal  represen- 
Lves,  and  was(y^  not  demandable  by  the  heir,  nor  can  the  heir  take 
rantage(^)  of  a  demand  of  rent  made  by  his  ancestor. 

63.  Where  a  tenant  owed  two  years'  rent  to  two  parceners,  and 
erwards  one  of  them  died(A)  leaving  issue,  it  was  held  that  the  sur- 
iror  could  not  recover  the  arrear  upon  a  ^*  cessavit^"  though  both 
ight  have  joined  during  their  lives  for  its  recovery :  and  it  was  also 
led  that  the  aunt  and  niece(t)  could  not  join  for  a  cesser  of  the  rent 
curring  in  the  life-time  of  the  niece's  mother,  though  they  might 
in  for  the  rent  subsequently  becoming  due ;  but  where  a  lessee  owed 
^0  years'  rent  to  joint-tenants,  it  was  considered  that  the  survivor(j) 
td  a  right  to  recover  for  the  cesser  in  his  companion's  life-time,  for  in 
at  case,  the  whole  estate  is  in  the  survivor  by  the  first  feoffor,  and 
)t  by  him  who  died  :  it  seems,  however,  that  a  single  co-parcener 
innot(A)  recover  in  ejectment  for  breach  of  a  condition,  as  parceners(/) 
mstitute  but  one  heir,  and  the  descent  is  entire  to  all  of  them. 

64.  If  a  person  possessed  for  years,  demise  for  a  lesser  term,  re- 
nring  rent  with  proviso  of  re-entry,  his  executors  may  re-enter(wi)  for 
)n*payment  of  rent  becoming  due  after  their  testator's  death,  but  it 


(c)  Doe  dem.  Barker  v.  Goldsmith,  2 

yrw.  713 ;  2  Cro.  &  Jerv.  674. 

(<0  Wallace  t*.  M*Laren,  1  Mann.  & 

r*516;  Sorsbie  v.  Park,  12  Meets.  & 

'.  146. 

(0  Ayer  r.  Orme,  2  Dyer»  221,  B. ; 

nloe  «c  Dal.  129;    Dalis.  53,  pi.  31  ; 

^r,  51 ;  1  Anders.  9,  S.  C. 

'/)  Sbepp.  Touchst.  by  Preston,  153. 

S)  Anon.  3   Leon.    104,  pi.  152,  in 

^)  Bro.  Al»r.  Cessavit,  pi.  29;   Vin. 
*"•  Cessavit,  C.  j)!.  243 ;  Huds.  Com. 


(i)  Bonham's  case,  8  Rep.  118,  A.; 
2  Co.  Inst.  402 ;  Fitzh.  Abr.  Cessavit, 
pi.  42. 

{j)  Bro.  Abr.  Cessavit,  pi.  29. 

(k)  Doe  dem.  De  Rutzen  v,  Lewis,  5 
Ad.  &  Ell.  277 ;  6  Nev.  &  M.  764,  S.C. ; 
but  see  Doe  dem.  Gill  v.  Pearson,  6 
East,  173;  2  Smith,  205. 

(/)  Stedman  v.  Bates,  1  Salk.  389 ;  1 
Ld.  Ra}Tn.  64 ;  Reading  v.  Royston,  I 
Salk.  242 ;  1  Comyns,  123  :  2  Ld.  Raym. 
829 ;  and  see  note  D.  to  Dumpor's  case, 
4  Rep.  120.  B. 

On)  Co.  Litt.  214,  B. 
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was  doubted  whether  the  personal  representatives  of  a  lessor  who  dL< 
possessed  of  a  chattel  reversion  expectant  on  a  subsisting  demise,  cots 
enter  for  breach  of  a  condition  incurred  by  non-payment  of  rent  in  tj 
lessor*s  life-time,  because  such  breach(n)  being  only  a  forfeiture  at  ^] 
election  of  the  lessor,  it  was  contended  that  his  executors  were  ct 
competent  to  make  the  election  after  his  decease.  However,  where 
termor  holding  for  twenty  years  demises  for  ten  years,  reserving  ren 
his  executors  may  distrain  at  common  law  for  the  arrears  which  becaxi 
due(o)  in  the  testator's  life-time,  because  these  arrears  were  never  8< 
parated  from  the  reversion,  and  both  belong  to  the  executors  in  tb 
same  plight  as  the  testator  had  them. 

It  has  been  decided  by  the  Queen's  Bench  that  the  personal  repre- 
sentatives of  a  lessor  who  was  possessed  of  a  chattel  reversion,  might 
recover  in  ejectment  for  non-payment  of  rent,  which  became  due  intlie 
life-time  of  the  deceased  landlord,  provided  the  lessor  of  the  plain- 
tiff combine  in  himself  both  the  ownership  of  the  rent  in  arrear,  and  of 
the  reversion  under  the  same  title.     Upon  the  trial  of  an  ejectment  for 
non-payment  of  rent,  brought  on  the  demise  of  Frances  Ormsby,  as 
administratrix  of  John  Ormsby,  it  appeared  that  John  Ormsby  being 
possessed(/>)  for  a  long  term  of  years,  by  indenture  dated  the  18th  of 
April,  1809,  demised  to  Richard  Smyth  for  a  lesser  term,  at  a  rent  of 
£109  28.,  payable  in  March  and  September;  in  August,  1835,  John 
Ormsby,  the  lessor,  died  intestate :  the  jury  found  a  verdict  for  the  les- 
sor of  the  plaintiff,  and  ascertained  that  one  year's  rent  of  the  premises 
was  due  prior  to  the  death  of  the  lessor,  and  that  half  a  year's  rent  sub- 
sequently became  due  to  his  administratrix:  a  question  being  reserved 
on  the  right  of  the  lessor  of  the  plaintiff  to  maintain  the  ejectment, 
judgement  was  given  in  the  plaintiff's  favour,  for  the  full  amount  of 
the  rent  ascertained  by  the  verdict,  because  the  administratrix  was 
owner  as  well  of  the  reversion  as  of  the  rent,  and  being  entitled  to  both 
in  the  same  character,  there  was  no  ground  for  alleging  that  the  arrear 
which  became  due  in  the  life-time  of  the  intestate  was  ever  separated 
from  the  reversion.     The  principle  involved  in  the  preceding  decision 
was  carried  much  farther  by  the  Common  Pleas  in  a  subsequent  case : 
where  it  appeared  that  the  lessor  died  seised  of  a  freehold  reversion,  sub- 
ject to  an  outstanding  lease,  and  that  he  by  his  will  devised  all  bi^ 

(n)  Cornwallis  v.  Hammond,  Palmer,  v.  Mayo,   1  Saund.  282,  note  C. ;  P^' 

417t  by  Dodderidge,  J.;   Eastcourt  v.  kins,  plac.  833. 
Weeks,  1  Salk.  187;  1  Lutw.  799,  S.C.  (p)  Jack  dem.  Ormsby    v.  Smith,  * 

(o)  Wade  v.  Marsh,  1  Ro.  Abr.  672,  Law  Kec.  19,  2nd  series,  MSS.,  KB- 
Distress,  O.  pi.  13  ;  Latch.  211 ;  Duppa 
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estate(f )  to  one  Crooke,  his  heirs  and  assigns,  and  appointed  the  same 
penoo  his  executor,  who  duly  obtained  probate  :  a  year's  rent  was  due 
bjr  the  lessee  to  the  testator  at  the  time  of  his  death,  and  another  half 
year's  rent  having  incurred  due  to  the  devisee,  an  ejectment  for  non- 
pajrment  of  rent  was  brought  by  such  devisee  and  executor,  in  which 
he  obtained  a  verdict,  subject  to  a  question  reserved,  whether  the  les- 
sor of  the  plaintiiF,  being  entitled  to  the  reversion  of  the  demised  pre- 
mises, and  to  half  a  year's  rent  in  the  capacity  of  devisee,  and  also  to 
a  whole  year's  rent  in  the  character  of  executor,  had  a  right  to  recover, 
and  it  was  decided  by  a  majority  of  the  Court  that  the  lessor  of  the 
plaintiff  was  to  be  considered (r)  under  the  Statute,  5  Geo.  II.  c.  4, 
"  as  a  person  claiming  or  deriving  under  the  lessor,"  and  the  verdict  in 
his  &vour  was  established. 

65.  The  lessee  cannot  by  any  appointment(«)  of  the  demised  pre- 
mises, or  by  any  limitation  of  his  interest  in  the  lease,  qualify,  or  de- 
feat his  landlord's  right  of  entry  for  a  condition  broken  :  if  a  tenant 
Bmithis  estate  in  demised  premises  to  his  own  use  for  life,  with  re- 
mainder over  in  strict  settlement,  the  landlord,  by  demanding  the  rent 
Aom(0  the  tenant  for  life,  may  re-enter  for  breach  of  any  condition  in 
the  lease,  and  defeat  the  ulterior  limitations. 

66.  By  the  Ejectment  Acts,  a  landlord  is  enabled  to  recover  pos- 
session, when  a  year's  rent  is  in  arrear  of  any  lands  holden  under  a 
lease,  minute,  or  contract  in  writing  containing  an  actual  demi8e{u)i 
or  where  the  rent  is  ascertained  by  such  article,  minute,  or  contract  in 
^ting,  though  it  does  not  contain(t;)  any  actual  demise.  For  the  pur- 
pose of  recovering  in  ejectment  for  non«payment  of  rent,  it  is  requisite 
that  there  shall  be,  (1),  an  article,  minute,  or  contract  in  writing,  be- 
tween the  landlord  and  tenant,  concerning  the  lands,  tenements,  or  he- 
'^taments  for  which  the  rent  is  claimed ;  and  (2),  that  the  rent  pay- 
^le  for  the  premises  shall  be  ascertained  by  such  instrument ;  and 
(^)>  that  the  premises  shall  have  been  enjoyed  under  it ;  and  (4),  that 
OQe  whole  year's  arrear,  or  more,  of  the  rent  so  ascertained,  shall  be 
^^e  from  the  tenant  under  such  contract  to  the  landlord :  George 
-^liompson,  by  indenture  dated  the  30th  of  June,  1827,  demised  cer- 

I  (q)  Lessee  Crooke   v,  Callaghan,   6  Rep.  332. 

]*w  Rec.  317-359,  C.  B.,  Trin.  1838,  (0  O'Connors  v.  Ld.  Bandon,  2  Sch. 

^hiison,  J.  dUsentiente ;  but  see  Duck-  &  Lef.  679 ;  Baker  v.  Morgans,  2  Dow's 

7f^«'th  dem.  Tubley  ».  Tunstall,  Barnes,  Pari.  Ca.  532 ;  Warren  ».  Lee,  2  Dyer, 

'^.  126,  B.  pi.  54 ;  Year  Book,  29  Assis.  fo. 

Cr)  5  Geo.  11.  c.  4,  s.  1,  Irish.  159.  pi.  17. 

p.C«3  Hawkswith  v,  Davies,  Godb.  382  ;  (u)  5  Geo.  II.  c.  4,  s.  1,  Irish, 

^'t^ William's  case.  Palm.  382;    2  Ro.  (o)  25  Geo.  II.  c.  13,  s.  2,  Irish. 
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tain  premises  to  George  Home  for  thirty  years,  at  the  yearly  rent  of 
£500,  and  by  another  deed  dated  the  27th  of  July,  1829,  after  reciting 
the  preceding  lease,  George  Home,  the  lessee,  in  consideration  of  the 
sum  of  £525,  surrendered  to  his  lessor  a  specified  portion  of  the  de- 
mised premises,  and  by  such  deed(w)  it  was  expressly  agreed  between 
the  parties,  that  nothing  therein  contained  should  prejudice  the  cove- 
nant for  payment  of  the  yearly  rent  of  £500,  or  any  clause,  covenant, 
or  condition  in  the  lease,  or  any  remedy  for  recovery  of  the  rent  thereby 
reserved,  and  that  the  entire  of  such  yearly  rent  should  continue  pay- 
able and  issuing  out  of  the  premises  not  thereby  surrendered :  on  the 
trial  of  an  ejectment  for  non-payment  of  rent,  the  ascertainment  of  the 
rent,  the  enjoyment  of  the  premises,  and  the  amount  in  arrear  were 
undisputed,  but  it  was  insisted,  that  the  surrender  of  part  of  the  de- 
mised premises  had  the  effect  of  suspending  the  right  of  re-entry,  by 
reason  of  the  severance  of  the  condition.  The  Queen's  Bench,  how- 
ever, decided  that  the  deed  of  July,  1829,  not  only  contained  a  surren- 
der of  part  of  the  premises,  but  substantially  comprised  an  agreement, 
that  the  defendant,  George  Home,  should  hold  the  unsurrendered  por- 
tion subject  to  the  original  rent  of  £500,  and,  though  executed  by  the 
lessee  alone,  was  such  an  agreement  in  writing  as  entitled  the  lessor  of 
the  plaintiff  to  judgement  in  the  ejectment. 

A  deed  was  executed  by  several  tenants,  who  thereby  attorned  to 
G.  M.  W.  as  landlord(x),  and  agreed  to  pay  him  their  respective  rents, 
and  to  perform  all  such  covenants  and  agreements,  as  they  were  bound 
to  perform  as  tenants,  according  to  the  several  leases  and  agreements 
for  their  holdings,  and  on  the  determination  thereof,  to  yield  up  the 
premises  to  G.  M.  W.,  his  heirs  and  assigns  :  this  instrument  was  not 
executed  by  G.  M.  W.,  and  did  not  contain  any  demise,  or  agreement 
for  a  demise,  nor  disclose  the  nature  or  particulars  of  the  holdings,  fur- 
ther than  by  stating  the  rents  payable  by  the  tenants,  and  it  was  ruled, 
that  such  an  instrument  was  merely  an  attornment,  and  did  not  warrant 
an  ejectment  for  non-payment  of  rent. 

67.  The  instrument  ascertaining  the  rent  on  which  the  ejectment 
is  founded,  must,  it  is  apprehended,  be  signed  by  the  landlord,  as  the 
execution  of  a  lease,  or  executory  contract  for  a  lease,  by  the  lessee 
alone,  and  his  acceptance  of  possession  under  it,  can  only  confer  an(^v) 

{w)  Jack  dem.  Thompson  v.  Home,  1  111;  Wilson  v.  Wonlfryes,  (>  M.  &  Selw. 

Jebb  &  S.  440;   1  Irish  Law  Rep.  179.  ;34l  ;    Kose  r.   Poulton,   2   B.   &   Adol. 

(x)  Jack  dem.  Warner    v.  Martin,  2  SS\  ;  Frontin    v.    Small,    2   Ld.  Rayin. 

Jebb  &   S.  424;  i)   Irish   Law   Rep.  79,  141.S;   Doe  dem,  Marlow  r.  Wiggirus,  7 

S.  C.  Jurist,  529  ;  flw/er,  page  3t?3. 

(7/)  Cardwell  v,  Lucas,  2  Mecs.  &  W. 
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on  the  tenant  by  the  parol  demise  of  the  landlord,  im- 
{  assent  to  the  holding,  and  the  tenant  cannot  be  estopped 
ure  for  want  of  mutuality  :  and  even  if  an  ejectment  for 
of  rent  would  lie  at  the  suit  of  the  immediate  lessor,  it 
1  assignee(z)  of  the  lessor's  estate  could  not  have  a  similar 
lere  is  no  reversion  expectant  on  the  demise  capable  of 
rred.  The  Ejectment  Acts(a)  require  that  a  whole  year's 
due  to  the  landlord  by  the  person  to  whom  such  written 
1  be  made,  which  shews  it  was  meant  that  the  contract 
he  lessor,  and,  by  the  Statute  of  Frauds(A),  no  interest  in 
^ranted  unless  it  be  by  deed(c),  or  note  in  writing  signed 
ug  party. 

ctment  against  the  assignee  of  a  lease,  founded  on  the 
re-entry  for  non-payment  of  rent,  proof  of  the  execution 
rpaTt{d)  of  the  lease,  withotit  proving  the  original,  or 
to  produce  it,  was  held  sufficient  evidence  of  the  holding, 
e  clause  of  re-entry,  as  it  is  not  competent  to  a  party,  who 
under  a  deed  all  the  interest  which  that  deed  was  calcu- 
»  to  dispute  its  execution. 

s  not  been  decided,  whether  an  ejectment  for  non-pay- 
[/)  can  be  maintained  against  a  tenant  from  year  to  year : 
ing  is  created  by  lease,  or  by  agreement  in  writing  for 
[  so  from  year  to  year,  at  a  specified  rent,  a  term  subsists 
e  parties  abstain  from  putting  an  end(^)  to  the  tenancy  by 
t,  and  during  the  existence  of  such  term,  it  is  submitted 
nt  lies  for  non-payment  of  rent;  but  where  a  holding 
be  continuance  of  the  tenancy  after  the  expiration  of  a 
"s,  such  holding  does  not  depend  immediately  upon  the 
iud  the  proceeding  by  ejectment  cannot  be  sustained, 
late  Master  of  the  RolIs(A),  in  speaking  of  leases  for  lives 
it  of  renewal  for  ever,  observes,  that  if  all  the  lives  have 
landlord  ceases  to  have  the  right  of  enforcing  payment 
r  of  defeating  the  lease  under  the  Ejectment  Acts,  and 

.  Goodman,  2  Q.  B.  Rep.  (/)  Jack  dem,  Warner  v.  Martin,  2 

av.  159.  Jebb  &  S.  424;   3  Irish  Law  Rep.  79, 

II.  c.  13,  8.  2,  Irish.  S.  C. 

159.  (g)  The  King  V.  Inhabitants  of  Herst- 

Aveline   v.  Whisson,    4  monceaux,  7  B.  &  Cr.  556 ;  1  Mann.  & 

01,  as  to  deeds.  Ry.   426;     Duckworth   v.  Simpson,    5 

.  West  V.  Davis,  7  East,  Tyrw.  344 ;    1  Cro.  M.  &  Rose.  834, 

S.  C. 

V.  Lynch,  5  B.  &  Cress.  (A)  Shenton  v,  Corbally,  I   Hogan's 

J.  Rep.  403-430,  by  Sir  Wm.  Mac  MiOion. 
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that  the  tenant,  by  continuing  the  possession  without  a  renewal,  an» 
by  withholding  the  rent,  violates  his  contract,  and  at  the  same  dim 
deprives  his  landlord  of  his  remedy  under  the  Ejectment  Statutes,  lea-^ 
ing  him  to  recover  by  ejectment  on  the  title,  and  exposing  him  to  ^ 
account  for  the  mesne  profits,  without  being  able  to  demise  the  pv^ 
mises.  A  lessee  having  continued  in  possession  under  a  lease  for  yeax^ 
with  a  ioties  quoties  covenant  of  renewal,  after  his  term  had  exjnred 
and  without  requiring  any  renewal,  though  the  lessor  had  obtained  a 
renewal  of  the  original  lease,  the  Exchequer  decided(i)  that  an  eject- 
ment would  not  lie  for  non-payment  of  rent,  because  the  covenant 
binding  the  lessor  to  renew  did  not  come  within  the  meaning  of  tk 
words  ^'  article,  minute,  or  contract  in  writing,"  which  are  used  in  tbe 
Statute,  such  expressions  being  only  applicable  to  instruments  which, 
from  their  very  commencement,  were  equitable  agreements  for  leases. 

There  is  no  doubt  that  an  equitable  agreement  for  a  lease  for  thiee 
lives  to  be  named^  with  covenant  of  renewal  for  ever,  at  an  ascertained 
rent,  will  support  an  ejectment  for  its  non-payment,  and  no  distinction 
is  made  in  respect  of  the  remedy  by  ejectment,  where  the  lessee  enten 
originally  under  an  actual  demise,  and  continues  to  hold  under  an  equi- 
table contract  created  by  the  same  instrument,  and  where  the  tenants 
original  entry  is  to  be  referred  to  a  contract  which  never  conferred  any 
legal  estate ;  it  is,  however,  to  be  considered,  that  a  covenant  for  re- 
newal is  not  a  contract  for  payment  of  rent,  and  that  the  lessor  in  a 
lease  for  lives  renewable  for  ever,  only  stipulates  to  grant  a  renewal  on 
the  previous  payment  of  a  renewal  fine,  and  the  performance  of  other 
acts  on  the  tenant's  part,  though  it  may  be  argued  that  the  continaance 
of  possession  by  the  lessee  at  the  same  rent,  after  all  the  lives  have 
fallen,  amount8(7)  to  an  affirmance,  or  acceptance  of  the  contract  for 
renewal,  and  that  such  an  executory  covenant  is  a  contract  in  writing 
for  a  future  lease  by  which  the  rent  is  ascertained. 

70.  It  was  formerly  the  usual  practice  for  the  lessor  alone  to  ex^ 
cute  the  original  part  of  the  lease,  and  the  counterpart  was  executed 
by  the  lessee  alone,  when  the  instruments  were  exchanged  between  the 
parties :  by  the  Statute(A),  8  Geo.  I.  c.  2,  it  was  expressly  required 
that  due  proof  should  be  made  on  the  trial,  of  the  perfection  of  the 
counterpart  of  the  lease,  by  which  the  rent  sought  to  be  recovered  was 
reserved,  and  that  the  lessor,  or  those  under  whom  he  derived  his  title, 
had  been  in  possession  for  three  years  before  service  of  the  ejectment, 

(0  Napier's  Dig.  149.  1  Irish  Law  Rep.  179.  S.  C. 

(J)  Co.   Litt.   231,    A.  ;    Jack   dem.  (k)  8  Geo.  I.  c.  2,  s.  1,  Irish. 

Thompson  t;.  Home,  1  Jebb  &  S.  424 ; 
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ew  Other  sufficient  title :  but  by  the  5  Geo.  II.  c.  4,  s.  3(/), 

I,  that  where  one  year's  rent  or  more  is  due,  if  it  shall  ap- 
Court  that  no  counterpart  was  perfected,  or  if  perfected, 
>unterpart  is  lost,  or  cannot  be  found,  then  that  the  lessor 

evidence  the  original  part  of  the  lease,  minute,  or  contract, 
lereof,  or  a  copy  of  such  counterpart,  and  that  the  lessee 

demised  premises  under  such  lease,  minute,  or  contract : 
ssor  is  unable  to  prove  the  execution  of  a  part  of  the  lease 
nt  by  the  lessee,  on  which  the  ejectment  is  founded,  and 
ndence  is  offered  by  proof  of  a  lease,  or  instrument  executed 
T  alone,  or  by  proof  of  a  copy,  it  must  be  shewn  that  the 
ed  the  premises  under  such  instrument, 
ne  part  only  of  a  lease  has  been  executed,  or  if  a  lease(m), 
>  counterpart  can  be  found,  is  in  the  hands  of  the  lessee,  or 
ley,  the  tenant  is  considered  as  a  trustee  of  the  instrument, 
bis  landlord  as  for  himself,  and  a  court  of  law  will  make  an 
the  tenant  shall  permit  his  landlord  to  inspect  and  take  a 
instrument  at  his  own  expense,  for  any  purpose  he  shall  re- 
n  action  between  the  parties  :  where  two  parts  of  an  inden- 
cecuted,  and  one  of  them  has  been  lost(7i),  the  courts  of  law 
fused  to  compel  the  production  of  the  remaining  part,  for 
of  the  party  who  had  been  so  imprudent  or  unfortunate  as 

his  part  of  the  instrument,  but  the  rule(o)  has  been  altered 
ct,  in  order  to  prevent  the  necessity  of  resorting  to  a  Court 
or  relief.  It  was  laid  down  by  Sir  Anthony  Hart,  that  if 
las  lost(p)  the  counterpart  of  hb  tenant's  lease,  and  applies 
I  copy,  offering  to  pay  the  expense,  which  is  refused,  a 
]uity  will  compel  him  to  give  the  copy,  and  also  make  him 
ts  of  the  suit  to  obtain  it. 

the  Statute(9),  8  Geo.  I.  c.  2,  proof  that  the  landlord,  or 
'  whom  he  derives,  have  been  in  possession  for  three  years 
ice  of  the  ejectment,  is  made  sufficient  evidence  of  title  to 
ior  to  this  enactment,  after  proving  the  counterpart  of  the 
ich  the  rent  sought  to  be  recovered  was  reserved,  in  case 

II.  c.  4,  8.  3,  Irish.  (n)  Woodcock  v.  Worthington,  2  Yo. 
Slight,  1  Dowl.  Pr.  Ca.  &  Jerv.  4;  Alexander  v.  Alexander, 
V.  Porter,  1   Taunt.  386 ;       Ale.  &  Nap.  109. 

,4  Taunt.  666;  Morrow  w.  (o)  Doe  v.  Slight,  1  DowL  Pr.  Ca. 

Brod.  &  B.  318;    Lessee  163. 

reene,  Crawf.  &  D.  266;  (p)  Perry  v.  Newenham,  1  Moll.  72; 

son.  Batty,  73  ;    Blogg  v.  Scott  v.  Miller,  6  Irish  £q.  Rep.  120. 
r.  614 ;  4   Moo.  &  P.  453,  (q)  8  Geo.  I.  c.  2,  8.  1,  Irbh. 
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defence  had  been  taken  in  the  name  of  a  stranger  to  the  demise,  it  wo: 
necessary  to  deduce  title  to  the  rent  and  reversion  from  the  lessor  L 
the  person  on  whose  behalf  the  ejectment  was  brought,  and  in  order  t: 
obviate  the  necessity  of  proving  the  intermediate  assignments,  recei^ 
of  rent  by  the  lessor  of  the  plaintiff,  or  those  from  whom  he  derive^ 
for  three  years  under  the  lease,  preceding  the  latest  payment  of  rev 
made  prior  to  the  service  of  the  ejectment,  was  constituted  evidence  c 
the  existence  of  the  relation  of  landlord  and  tenant  between  the  parties 
so  as  to  enable  the  lessor  of  the  plaintiff  to  sustain  the  ejectment.  The 
lessor  of  the  plaintiff  having  proved  the  lease,  and  payment  of  rent  to 
himself  for  three  years  next  preceding,  and  having  also  given  in  evi- 
dence a  conveyance(r)  which  shewed  that  the  legal  estate  in  the  rent, 
and  reversion  of  the  premises,  was  outstanding  in  trustees  for  a  long 
term  of  years,   to  secure  payment  of  a  jointure,  and  the  portions  of 
younger  children :  after  verdict  for  the  plaintiff,  upon  a  point  saved 
for  entering  a  nonsuit,  in  consequence(«)  of  the  legal  estate  outstand- 
ing in  the  trustees  of  the  term,  the  Court  held  that  the  plaintiff  was 
entitled  to  recover.     Evidence  of  payment  of  rent  for  three  years  can 
only  prevail,  where,  after  due  proof  made  of  the  perfection  of  the  lease, 
it  is  also  established  that  the  rent  was  received  from  a  party (^)  in  pos- 
session of  the  premises,  because  payment  of  rent  by  a  person  out  of 
possession  cannot  be  admitted  as  evidence  of  possession,  or  title  in  the 
person  to  whom  the  rent  was  paid.     It  has  been  contended  that  proof 
of  the  lease  and  of  receipt  of  rent  under  it  for  three  years,  afforded  con- 
clusive evidence  of  the  landlord's  right  to  recover ;  the  Statute,  how- 
ever, does  not  declare  that  such  evidence  shall  be  conclusive(tt),  nor 
prevent  it  from  being  explained,  or  rebutted. 

73.  If  a  person  seised  of  lands  for  lives  renewable  for  ever,  demise 
for  different  live8(v)  or  for  years,  and  all  the  cestuique  vies  named  in 
the  chief  lease  die,  without  any  renewal  having  been  procured,  though 
the  legal  estate  in  the  original  lease  has  determined,  still  the  lessor 
may  maintain  an  ejectment  for  non-payment  of  rent,  whilst  the  under- 
lease is  unexpired. 

74.  By  the  common  law  a  landlord  did  not  acquire  any  legal  estate 
in  the  demised  premises  by  re-entry,  unless  the  rent  in  arrear  had  been 

(r)  Lessee   Friend    v,   Scott,   Batty,  179,  note. 

179,  note;    Lessee  Assignees  of  Pepper  (m)  Lessee  Servante  r.  Hartley,  H*** 

and  Locke  v.  Newenham,  4  Law  Rec.  ty,  179, note;  Lessee  Bonham  r. Dojrlei 

155.  Batty,    171  ;    Lessee   Black    r.  D*"^ 

(«)  See   Cooper   v,   Blandy,  1    Bing.  Batty,  80. 

New  C.  45 ;  4  Moo.  &  S.  56'2,  S.  C.  (t?)  See  Sparks  v.  Sparks,  Hetle^TSj 

(0  Lessee  Servante  r.  Hartley,  Batty,  Cro.  Eliz.  676 ;  Moor,  569. 
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demanded,  and  the  Ejectment  Act8(«^)  having  substituted 
a  ejectment  in  lieu  of  such  demand,  the  parties,  by  means  of 
By  are  placed  in  the  same  situation(2;)  as  if  a  formal  demand 
lade  of  the  rent  at  the  time  and  in  the  manner  which  the 
^  required :  where  the  landlord,  by  the  express  stipulation 
,  is  only  authorized  to  re-enter,  on  the  rent  in  arrear  being 
nandedy  it  has  been  decided(^),  that  the  landlord  ought 
introduction  of  these  words  in  the  proviso  of  re-entry,  be 
the  benefit  intended  to  be  conferred  on  him  by  the  Eject- 
tes,  and  that  the  ejectment  was  maintainable  without  any 
^vious  demand. 

e  rent  in  arrear  sought  to  be  recovered  must  be  equivalent 
ust  exceed  one  whole  year's  rent,  payable  by  the  lease  or 
er  which  the  premises  are  holden,  and  if  the  tenant  has 
rized,  or  permitted  by  his  landlord  to  pay,  or  has  been 
threat  of  distress  to  discharge  head-rent,  quit-rent,  or  other 
0  which  the  landlord  is  subject  in  respect  of  the  demised 
nd  if  such  payment  has  been  actually  and  bondjide  made, 
service  of  the  ejectment,  so  as  to  reduce  the  rent  in  arrear 
\%  than  a  whole  year's  reserved  rent,  the  ejectment  cannot 

e  Ejectment  Acts(a)  require  that  a  whole  year's  rent  shall 
'  and  unpaid,  before  service  of  the  summons  in  ejectment, 
cedure  being  only  a  modification  of  the  ejectment  at  com- 
>unded  on  the  clause  of  re-entry,  in  which  the  fictitious  de- 
>e  laid  on  a  day  subsequent  to  the  formal  demand  of  the 
lar  course(A)  must  be  observed  in  the  statutory  ejectment, 
he  demise  on  some  day  after  the  year's  rent  sought  to  be 
as  become  payable.  Where  the  right  of  re-entry  is  post- 
le  lease  for  twenty-one  days,  or  other  limited  time,  after  the 
3S  payable,  a  legal  demand  of  the  rent  could  not  have  been 
to  cause  a  forfeiture,  until  the  expiration  of  the  days  of 
as  only  a  single  gale's  rent  was  demandable  at  common 
se  in  ejectment  must  have  been  laid  on  some  day  after  the 
enter  had  accrued.     In  proceeding  for  recovery  of  half  a 


ae,  c,  2,  s.  2,  Irish ;  4  Geo.  Shrewsbury  v.  Wilson,  5  B.  &  Aid.  363- 

,  English.  364. 

m.  Lawrence  v.  Shawcross,  {z)  See  Lessee  Gubbins  v.  Massy,  3 

752;  5  DowL  &  Ry.  711,  Irish  Law  Rep.  239. 

(a)  5  Geo.  IL  c.4,  Irish;  25  Geo.  IL 

n.  Scholefield  v.  Alexander,  c.  13,  Irish. 

n.  525 ;   Doe  dem.   Lord  (6)  2  How.  Law  Ezch.  65. 
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year's  rent  under  the  English  Ejectment  Act(c),  it  is  conside 
that  the  demise  must  be  laid  on  some  day  after  the  days  of  gra> 
elapsed :  by  the  Irish  ejectment  code,  the  necessity  of  a  daus 
entry  is  dispensed  with,  and  it  is  contended,  that  a  lease  contaii 
express  proviso  of  re-entry  should  not  place  a  landlord  in  a  wo 
sition  than  if  no  such  condition  had  been  inserted.  The  Court 
chequer  decided(e),  that  a  demise  laid  in  an  ejectment  on  the  di 
a  year's  rent  had  become  due,  and  before  the  right  to  re-enter  r 
by  the  lease  had  accrued,  was  sufficient,  but  a  contrary  opini 
been  expressed(y^  by  the  Queen's  Bench  on  this  subject.  It 
bable,  however,  that  a  demise  laid  by  mistake  in  an  ejectment  f 
payment  of  rent,  prior  to  the  day  on  which  the  right  of  e 
accrued,  would  be  amended  by  the  judge  at  Nisi  Prius^  ^y  W 
tuting  the  day  on  which  the  right  of  entry  was  complete. 

77.  The  same  requisites(t)  which  are  necessary  to  entitle  \ 
to  re-enter,  at  common  law,  for  breach  of  a  condition  by  non-p 
of  rent,  are  necessary  to  entitle  him  to  recover  a  nomine  pcma 
is  not  considered  so  much  a  remedy  for  recovery  of  rent,  as  a 
to  ensure  its  actual  payment :  if  a  lease  contain  a  proviso,  that 
the  rent  shall  be  in  arrear  for  the  space  of  thirty  days  next  a 
days  of  payment,  the  lessee  shall  forfeit  ten  shillings  for  ev< 
it  shall  remain  unpaid,  then  in  order  to  entitle  the  lessor  to 
the  penalty  by  di8tress(j),  or  otherwise,  such  penal  rent  must 
manded  in  like  manner,  and  with  the  same  strictness  in  every  ! 
as  is  required  in  cases  of  re-entry  for  non-payment  of  the  i 
rent. 

The  Ejectment  Acts  are  not  applicable  to  the  recovery  o 
creased  rent,  provided  by  the  lease  as  a  penalty  :  by  indentui 
the  28th  of  April,  1729,  Richard  Ponsonby  demised  certain  p 
to  Hugh  Swayne,  for  lives  renewable  for  ever,  at  the  yearly 


(c)  4  Geo.  11.  c.  28,  Eng. ;  11  Anne, 
c.  2,  Irish. 

(d)  Doe  dem,  Lawrence  v.  Shawcross, 
2  B.  &  Cress.  752;  5  l>,  it,  Ry.  711; 
Doe  dem,  Edwards  v.  Leach,  3  Mann.  & 
Gr.  229 ;  3  Scott's  N.  R.  509. 

(c)  Lessee  Keiley  r.  Ahearne,  Batty, 
19;  Lessee  Cassan  v.  Clarke,  Trin. 
1844,  in  the  Exchequer. 

(/)  Lessee  Murnane  r.  Power,  cited 
5  Irish  Law  Rep.  299,  by  Cranipton,  J. ; 
Short  dem.  Delap  o.  Leonard,  5  Irish 
Law  Rep.  287 ;  and  see  Lessee  Kings- 
stun  V,  ICelly,  5  Irish  Law  Rep.  313,  C. 
B. ;  2  How.  Law  Exch.  65. 


{g)  Doe  dent.   Edwards  v. 
Mann.  &  Gr.  229 ;  3  Scott's  N 

(h)  3  &  4  Vict.  c.  105,  s.  48, 
&  4  Will.  IV.  c.  42,  8.  23.  Engl 

(t)  Duppa  V.  Mayo,  I  Saund 
note  16;  Maund's  case,  7  Rep 
2nd  Resolution ;  Bac.  Abr.  Rei 
Gilb.  Rents.  140. 

(J)  Grobham  r.  Tbomboroi^ 
82;  Howell  v.  Samback,  Hob 
Ro.  Abr.  459,  Condition,  Z.  pi.  I 
12  Mod.  73,  case  131,  by  Hoi 
Tracy  v.  Dutton,  Palm.  206;  ( 
617. 


NON-PAYMENT  OF  RENT.  1145 

i.f  and  the  lessee  covenanted  that  he  and  his  heirs,  with 
ly,  should  live  on  the  demised  preinises(A)  during  the  con- 
le  lease,  and  of  all  future  renewals,  and  whenever  he  or 
ail  to  do  so,  that  the  reserved  rent  should  rise  to  the  sum 
so  continue  yearly  to  the  end  of  the  lease,  and  of  any 

0  be  granted  in  pursuance  of  the  covenant  for  renewal : 

1  his  family  ceased  to  reside  on  the  lands  after  the  year 
r  Henry  Cavendish  having  purchased  the  tenant's  inte- 
ment  was  brought  for  non-payment  of  the  increased  rent, 

verdict  was  found,  raising  the  question,  whether  the 
ectment  given  by  the  Statutes(/)  for  non-payment  of  rent 
he  rent  claimed  to  be  due,  in  consequence  of  the  breach 
For  non-residence,  and  the  Court  of  King's  Bench  held, 
ct  of  the  Ejectment  Acts  was  confined  to  rent-service,  or 
;h  was  originally  reserved  as  an  equivalent  for  the  land 
judgement  was  entered  for  the  defendant, 
f  the  ejectment  is  substituted  only  for  the  demand,  which, 
iw,  was  required  to  be  made  on  the  very  day  when  the 

became  payable,  and  not  for  a  subsequent  and  different 
lered  necessary  at  some  other  period,  by  the  non-observance 
,  the  fulfilment  of  which  was  secured  by  a  penalty.  The 
n  an  ejectment  for  non-payment  of  rent,  having,  before 
d  the  arrears  of  rent,  which  were  refused,  as  the  lessor  of 
claimed  a  penal  rent,  incurred  by  underletting  part  of  the 
order  was  made,  giving  the  defendants  liberty  to  lodge  the 
I,  with  the  costs,  but  if  upon  the  trial  it  appeared  that  any 

beyond  the  sum  tendered,  the  plaintiff  should  be  entitled 
y{  the  action,  and  it  was  observed(m),  that  if  the  lessors 
iff  succeeded  in  proving  that  the  penal  rent  was  due,  they 

verdict :  this  latter  point  does  not  appear  to  have  been 

to  avoid  the  difficulties  attending  the  recovery  of  a  penal 
ne  pcencBf  a  large  rent  is  sometimes  reserved,  with  a  pro- 
try  in  case  of  its  non-payment,  accompanied  by  a  stipula- 
esser  sum  shall  be  accepted,  if  paid  within  a  specified  time : 
(ration  often  causes  much  embarrassment,  and  is  seldom 
h  any  advantage  to  the  landlord. 

dem,  of  Carri(jue  Pon-  (I)  See  Hume  v.  Kent^  1  Ball  &  B. 

idish,  K.  B.  Tnn.  1775;  554,  by  Ld.  Manners. 

C.  J.,   Chr.   Robinson,  (m)  Jones  dem.  Young  v.  Bell,  3  Irish 

;  see  the  case  in  the  Ap-  Law  Rep.  217* 
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CHAPTER  Xll. 


NON-PAYMENT  OF  RENT. 


78.  Tender  of  Rent  and  CosU  hy  Te- 

nant before  Trial. 

79.  Tender  of  Rent  and  CosU  by  Mort- 

gagee. 

80.  Ascertainment  of  Rent  after  Judge- 

ment by  DefauU. 

81.  Effect  of  Judgement  and  Execu- 

tion, 

82.  What  Acts  before  Entry  for  a  For- 

feiture amount  to  Waiver. 


83.  What  Acts  after  Ejectme\ 

the  Forfeiture, 

84.  Waiver  by  Acts  of  the 

after  Execution  executed 

85.  Mode    of  Dealing   tcith 

Premises  during  redem. 
Period, 

86.  Effect   of  redemptionary 

after  Execution  executed 


78.  Bt  the  Statute(a),  1 1  Anne,  c.  2,  it  is  provided,  that 
nant,  or  his  assignee,  shall  at  any  time,  before  trial,  pay,  < 
to  the  lessor,  or  landlord,  his  executors  or  administrators, 
their  agent(ft),  or  attorney  in  the  cause,  all  the  rent  and  arrea 
ther  with  the  costs,  all  further  proceedings  in  the  ejectment 
discontinued.  Antecedently  to  the  preceding  enactment,  cour 
exercised  a  discretionary  power  in  cases  of  ejectment  founde 
condition  of  re-entry  for  non-payment  of  rent,  of  staying  proce 
any  time  before  execution  executed(c),  on  bringing  into  Court 
in  arrear  and  costs,  accepting  a  new  lease,  and  sealing  a  coui 
since  the  Statute,  relief  can  only  be  granted  to  the  tenant  at 
payment  of  the  rent  and  costs,  or  on  lodging  the  amount  in  ( 
before  trial,  and  if  judgement  be  obtained  on  consent,  or  bj 
the  proceedings  will  be  stayed  on  the  same  terms,  provided  ap 
be  made  for  that  purpose  before(6)  execution  executed :  upon  z 
taking  made  before  trial  to  pay  the  rent  and  costs,  proceedings(j 
stayed,  and  the  officer  will  be  ordered  to  tax  the  costs  in  the  sa 
ner  as  if  a  writ  of  possession  had  been  executed.  Courts  of  \ 
no  jurisdiction  to  stay  proceedings  in  an  ejectment  on  a  clai 


(a)  11  Anne,  c.  2,  s.  5,  Irish  ;  4  Geo. 
II.  c.  28,  8.  4,  English. 

(Jb)  The  word  "  agent"  is  not  in  the 
English  Act. 

(c)  Downes  v.  Turner,  2  Salk.  597 ; 
Goodtitle  v.  Holdfast,  2  Stra.  900 ;  Phi- 
lips V.  Doelittle,  8  Mod.  345 ;  Smith  v. 
Parks,  10  Mod.  383;  Duckworth  v, 
Tunstall,  Barnes,  184. 

(c/;  Hoe  dem»  West  t*.  Davis,  7  East, 


364 ;  Lessee  Bruen  v,  Maher 
Exch.  Hep.  493 ;  Doe  dem,  M< 
V,   Thrustout,    1    Huds.   & 
Jones  dem.  Young  v.  Bell,  3 
Rep.  217. 

{e)  Lessee    Gabbett   ».   M 
Jones's  Exch.  Rep.  28. 

C/)  Lessee  Moland  c.  Eject 
&  J.  m5. 
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^^{g)  for  not  repairing,  as  it  would  be  most  inconvenient  to  exer- 
^^  such  an  authority  in  eases  embracing  disputes  as  to  the  condition 
of  demised  premises. 

Tender  of  the  rent  in  arrear  prior  to  the  service  of  an  ejectment,  or 
subsequent  tender  of  the  rent  and  costs  by  a  tenant,  does  not  aiford 
^y  defence(A)  on  the  trial  of  the  cause,  but  should  be  made  the  sub- 
let of  application  to  the  Court,  before  trial,  to  stay  the  proceedings, 
''hen  relief  may  be  granted  on  bringing  in  the  money :  it  was  con- 
tended that  tender  of  the  rent  in  arrear  and  costs  at  any  time  within  six 
Qtonths  after  execution  executed,  was  eqvuvalent(t)  to  payment,  and 
verested  in  the  tenant  a  right  of  entry,  on  which  an  ejectment  might 
be  maintained ;  but  it  was  decided  by  the  Irish  House  of  Lords,  that 
nothing  short  of  actual  payment  to,  and  acceptance  by  the  landlord  of 
the  rent  and  costs,  or  by  depositing  the  amount  in  a  Court  of  Equity 
on  filing  a  bill  within  six  months  after  execution  executed,  would  be 
sufficient  to  keep  the  tenant's  title  in  existence. 

79.  By  the  Statute(^'),  8  Geo.  I.  c.  2,  lessees  and  mortgagees,  and 
their  respective  assignees,  who  shall  be  served  with  the  ejectment,  are 
barred,  unless  such  mortgagee,  or  his  assignee,  within  nine  months 
after  execution  executed,  shall  pay,  or  tender  to  the  landlord  the  rent 
snd  costs ;  but  in  de&ult  of  registry  of  any  mortgage  of  a  lease,  or 
>ny(i)  assignment  thereof,  within  six  calendar  months  after  its  per- 
fection, the  landlord  may  proceed  as  if  such  mortgagee  or  assignee 
Were  duly  served. 

Upon  payment  of  the  arrear  of  rent  and  costs  by  a  mortgagee  of  the 
lessee's  interest(Q  within  nine  months  after  execution  executed,  the 
Court,  on  an  affidavit  of  the  facts,  will  award  a  writ  of  restitution  to 
pat  the  mortgagee  into  possession :  if  a  mortgagee  tender  the  rent  and 
costs  within  the  prescribed  limit  of  nine  months,  restitution  will  be 
awarded  on  lodging  the  amount  in  Court,  within  that  time,  for  it  can- 
not be  8upposed(m)  that  the  mere  tender  of  the  money,  though  not 
Accepted,  should  revest  the  tenant's  interest,  so  as  to  enable  the  mort- 
gagee to  recover  possession  by  ejectment  at  an  indefinite  period :  the 

(g)  Doe  dem,  Mayhew  v.  Asbj,    10  Supple,  Vern.  &  Scr.  1. 

Ad.  &  Ell.  71 ;  2  P.  &  Dav.  302 ;  Pure  0^  8  Geo.  I.  c.  2,  s.  4,  Irish, 

•f*  Withers  v.  Sturdy,  Bull,  N.  P.  97 ;  (k)  Biddulph  v.  St.  John,  2  Sch.  & 

^  dm.  Lambert  v.  Koe,  3  Dowl.  Pr.  Lef.  533. 

^557.  (0  Lessee   Bernard   v.  Brownrigge, 

.  (h)  Lessee  Geoghegan   t;.  Gardiner,  Vern.  &  S.  258. 

^  the  Appendix  to  Hayes  &  J.  17  ;  and  (m)  Ld.  Kenmare  in  Error  o.  Supple, 

"^  Doe  dem,  Lawrence  v.  Shawcross,  3  Vern.  &  S.  13 ;    Ld.  Lifford  s  reasoning 

^*  k  Cress.  756,  by  Holroyd,  J.  is  applied  to  the  tenant. 

(0  Ld*  Kenmare  v,  Magee,  Lessee  of 
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mortgagee  usually  requires  an  account  of  the  rents  and  profits  receive 
by  the  landlord  out  of  the  demised  premises^  after  executing  his  writ  < 
possession,  and  is  obliged,  for  that  purpose,  to  resort  to  the  interferenc 
of  a  Court  of  Equity :  the  mortgagee  of  a  lease  has  the  same  title  to  n 
lief,  and  upon  the  same  terms  as  an  evicted  lessee ;  and,  therefore,  a  moii 
gagee,  who  was  not  served  with  the  ejectment,  and  was  not  aware  c 
the  proceedings,  was  ordered(n)  to  be  put  into  possession,  after  exe 
cution  executed,  although  the  landlord  had  demised  the  evicted  pre 
mises  to  a  tenant  who  had  expended  money  in  their  improvement 

80.  In  case  of  judgement  by  de&ult  against  the  casual  ejector,  o; 
nonsuit  for  not  confessing  lease,  entry,  and  ouster,  it  must  be  madeap 
pear(o)  to  the  Court,  where  the  suit  is  depending,  by  the  affidavit  of  liu 
landlord,  or  lessor,  his  agent  or  receiver,  that  a  year's  rent  was  dix 
before  service  of  the  summons  in  ejectment,  and  then  such  landlord,  oi 
lessor,  or  his  lessee  in  ejectment,  shall  recover  judgement,  and  ban 
execution  thereon. 

After  judgement  by  default  in  an  ejectment  for  non-paymeot  ol 
rent,  a  writ  of  possession  was  executed,  before  any  affidavit  was  ikdj 
ascertaining  the  rent  in  arrear,  and  although  an  affidavit  for  that  pur- 
pose was  subsequently  filed,  the  King's  Bench  set  aside  the  writ(p)  ol 
habere^  and  awarded  a  writ  of  restitution  to  restore  the  tenants  who  kd 
been  dispossessed,  because  by  the  policy  of  the  Statute,  the  tenaDt'f 
possession  ought  not  to  be  disturbed,  until  after  the  rent  had  beeD(;] 
ascertained  :  but  a  writ  of  habere^  sued  out  after  a  consent  for  judge- 
ment, will  not  be  set  aside,  for  want(r)  of  an  affidavit  ascertaining  tbc 
arrear  of  rent,  because  the  consent  for  judgement  is  an  admission  that  a 
year's  rent  was  due  at  the  time  of  bringing  the  ejectment,  and  the  Sta- 
tute does  not  require  that  the  full  amount  of  the  rent  in  arrear  shall  h 
ascertained,  though  a  salutary  practice  has  prevailed  of  making  such  an 
affidavit.  Where  an  affidavit  to  ascertain  the  rent  in  arrear  was  filefl) 
leaving  a  blank  space  for  the  sum  due,  but  stating  that  a  year*s  rent  ol 
the  premises  was  owing  at  the  time  of  the  service  of  the  ejectment,  and 
remained  due  at  the  time  of  swearing  the  affidavit,  the  Queen's  Bench 
held(.<f),  that  the  irregularity  in  the  affidavit  would  not  prevent  the  bar 
created  by  the  Statute  from  taking  effect :  and  Burton,  J.,  observed* 

in)  Doe  dein,   Whitfield    v.    Roe,  3  affidavit,  without  any  rule;  LA  Kenmarc 

Taunt  402,  under  the  English  Act.  v.  Supple,  Wallis,  362  ;  Vera.  &  S.  I. 

(o)  4  Geo.  I.  c.  5,  s.  3,  Irish.  (r)  Lessee  O'Hara  v.  Dolphin,  H»y« 

(/;)  Pry  denu  Townsend  v.  Ejector,  &  J.  137. 

Ale.  &  Nap.  228  ;    Lessee  Nugent  r.  (s)  Jack  dem.  Lowry  v,  M'Robcrtt.  1 

Ejector,  1  Jones's  Exch.  Rep.  103.  Jebb  &  S.  135. 

(7)  The  rent  may  be  ascertained  by 
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Ming  the  affidavit  to  be  defective,  and  the  execution  of  the 
igular,  the  party  claiming  should  have  applied  to  set  aside(^) 
sding  for  irregularity,  and  not  having  done  so,  the  Court 

treat  the  execution  as  a  nullity,  but  must  look  upon  it  as 
as  having  the  conclusive  operation  given  by  the  Statute, 
the  relation  of  landlord  and  tenant  subsist,  a  judgement  in 
for  non-payment  of  rent  concludes(i/)  all  questions  incident 
dtion,  such  as  the  amount  of  rent(t7),  and  the  landlord  is  not 
hew,  upon  a  subsequent  proceeding  brought  to  disturb  his 
,  that  his  former  ejectment  was  in  all  points  sustainable, 
ement  by  default,  in  an  ejectment  for  non-payment  of  rent, 
ejectment  was  brought  by  the  evicted  tenant,  on  an  allega- 
here  was  no  lease  or  article  between  the  parties,  as  required 
itute,  and  it  was  Tvled{w\  that  the  evicted  tenant  was  bound 
ii  by  evidence,  the  invalidity  of  the  former  proceeding,  or  to 
the  necessary  relation  did  not  exist  between  the  parties:  and 
ery  in  ejectment(a;),  where  less  than  a  year's  rent  appears  to 
»on  a  counter-ejectment,  the  evicted  tenant  is  bound  to  prove 
sufficient  distress  on  the  premises  at  the  time  of  bringing 

ejectment,  to  satisfy  the  rent  then  due.  After  judgement 
,  in  ejectment  for  non-payment  of  rent,  and  execution  exe- 
mnter-ejectment  was  brought  by  the  evicted  tenant,  on  the 
there  being  no  affidavit  forthcoming  to  ascertain  the  rent  in 
the  inadequacy  of  the  distress,  and  the  right  to  re-enter  as 
f  the  English  Statute(2:)  ;  but  judgement  was  given  for  the 
or,  as  observed  by  Lord  Mansfield,  the  affidavit  might  be 
i  landlord  might  be  unable  to  come  at  it,  although,  in  fact, 
ne  had  been  made  to  support  the  judgement  and  execution. 
Id  be  too  hard  to  put  the  labouring  oar  upon  the  landlord  of 
fter  the  lapse  of  nearly  twenty  years,  the  regularity  of  all 
istances  upon  which  the  judgement  and   execution  were 

a  lease  containing  a  clause  of  re-entry  for  non-payment  of 

1  V.  Pakeman,  2  Cro.  M.  &      Huds.  &  Br.  1 13. 

Tyrw.  721  ;  Adams,  172,  in  (x)  Under  the  Stat.  11  Anne,  c.  2. 

C^)   Doe  dem.  Hitchings  v,  Lewis,  1 
I   Black    V.   Davis,    Batty,      Burr.  614;   2  Ld.  Kenyon,  320 ;  Blen- 

nerhassett  o.  Day,  2  Ball  &  B.  124 ;  Ld. 
lony  V.  Dickson,  2  Sch.  &      Kenraare    r.   Supple,   Vern.    &    S.   8 ; 
ack  dem,  Lowry  v.  M*Ro-      Wallis.  362;  Adams,  172,  in  the  note. 
&S.  144.  [z)  4   Geo.   IL  c.  28,  English;    11 

dem.  Connor  v,  Disney,  2      Anne,  c.  2,  Irish. 
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rent,  and  dispensing  with  the  necessity  of  any  demand,  upwards  o 
year's  rent  being  in  arrear,  judgement  in  ejectment(a)  for  its  non- 
ment  was  obtained,  and  the  writ  of  possession  executed :  a  count^^ 
ejectment  was  brought  by  the  evicted  tenant^  because  the  prior  ejec^ 
ment  had  not  been  served  on  the  necessary  parties  :  upon  the  trial     < 
the  second  ejectment  it  was  proved,  that  at  the  time  of  bringing  tl3( 
former  ejectment,  there  was  not  sufficient  distress  on  the  premises  Co 
satisfy  the  rent  in  arrear,  and  as  a  demand  had  been  dispensed  with»  it 
was  ruled,  that  the  possession  obtained  under  the  habere  might  be 
referred  to  the  breach  of  the  condition,  at  common  law,  and  afforded  a 
good  defence  to  the  second  ejectment.     In  order  to  enable  a  landlord 
to  maintain  his  possession  against  a  tenant  evicted,  at  common  law, 
under  the  usual  clause(6)  of  re-entry  for  non-payment  of  rent,  it  most 
be  proved  that  the  common  law  formalities  with  respect  to  the  denuDd 
were  complied  with,  as  no  legal  title  is  acquired  until  demand  made, 
unless  a  right  were  conferred  by  the   condition  to  re-enter  without 
demand.  i 

I 

Upon  proof  made  by  a  person  evicted  for  non-payment  of  rent,  that 
the  relation  of  landlord  and  tenant  did  not  subsist  between  the(c)  par- 
ties at  the  time  of  the  service  of  the  ejectment,  the  party  so  evicted 
may  recover  back  the  possession,  because  a  judgement  in  ejectment 
under  the  Statutes(e/),  by  a  person  having  no  estate  or  interest  in  the 
lands,  cannot  be  any  more  a  bar,  than  a  recovery  suffered,  or  fioe 
levied,  by  a  person  having  no  interest  or  estate  at  the  time. 

82.  After  entry  made  for  a  condition  broken,  at  common  law,  the 
tenancy  was  defeated,  and  as  no  privity  existed  between  the  parties,  a 
distress  for  rent(e)  could  not  have  been  supported,  but  receipt  of  re>*^ 
by  the  landlord,  as  rent  due  under  the  lease,  or  a  distress  for  rent,  with 
knowledge  of  the  facts  which  might  create  a  forfeiture,  before  entrf 
constitutes  a  waiver(y),  and  prevents  the  lease  from  becoming  void ; 
though  receipt  of  rent  after  entry (g)  for  breach  of  the  condition,  will 
not  have  the  effect  of  restoring  the  lease.     Upon  the  trial  of  an  eject- 


(a)  Horan  dem.  Warrington  v.  Hod- 
gens,  Huds.  Comm.  479 ;  Batty,  311; 
Doe  dem.  Hanley  v.  Wood.  2  B.  &  Aid. 
741. 

(b)  Doe  dein,  Hornby  v.  Glenn,  1  Ad. 
&  Ell.  49 ;  3  Nev.  &  M.  837 ;  Doe  dem. 
Lawrence  v.  Shaw  cross,  3  B.  &  Cr. 
756,  by  Holroyd,  J. 

(c)  Brown  dem.  Bond  v.  Trustees  of 
Sterne's  Charities,  Batty,  87;  Lessee 
Black  V.  Davis,  Batty,  80. 


{d)  Blennerhassett  v.  Day,  2  Ball  * 
B.  134. 

(e)  Lessee  Ld.  Ashbrooke  ».  DowliDg» 
Batty,  14. 

(/)  Doe  dem.  Griffith  v.  PritchariJ 
B.  &  Ad.  780 ;  2  Nev.  &  M.  469. 

C^)  De  Childon  v.  Tresk,  Year  Book» 
45  Edw.  IIL  fo.  298;  Bro.  Abr.  6j. 
Assize,  plac.  373  ;  Doc  dem,  Morecraft 
c.  Meux,  1  Carr.  &  P.  346,  by  Li  Ten- 
terden. 
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meDtfor  non-payment  of  rent,  it  appeared(A)  that  in  August,  1823, 
the  landlord  distrained  sufficient  goods  to  cover  the  half-year's  rent 
doe  in  November,  1822,  which  were  replevied,  and  the  replevin  suit 
was  then  depending:  in  October,  1823,  the  landlord  levied  twenty 
poonds  by  distress,  and  it  was  insisted,  that  the  pendency  of  the  reple- 
Tio  salt  precluded  the  landlord  from  taking  credit  in  his  ejectment,  for 
the  rent  claimed  by  his  avowry  up  to  November,  1822,  and  after  de- 
ducting the  sum  of  £20  subsequently  levied,  a  whole  year's  rent  was 
not  in  arrear  at  the  time  of  the  service  of  the  ejectment,  but  the  Court 
held,  that  the  pendency  of  the  replevin  suit,  or  any  distress(t)  without 
a  levy,  was  no  satisfaction  of  the  rent  due,  and  afforded  no  defence  to 
the  ejectment.     Where  a  lessor  was  authorized,  at  any  time  during 
the  continuance  of  the  lease,  to  enter  and  plant  forest  trees,  on  giving 
previous  notice  of  his  intention  to  do  so,  and  upwards  of  a  year's  rent 
being  in  arrear,  a  notice  dated  the  24th  of  November  was  given  of  the 
landlord's  intention  to  plant(7),  and  an  ejectment  for  non-payment  of 
rent  being  subsequently  served,  laying  the  demise  on  the  16th  of  No- 
vember,  it  was  insisted,   that   the    service  of  the   notice   to  plant 
amounted  to  a  waiver  of  the  forfeiture,  as  it  was  an  acknowledgement 
of  a  subsisting  tenancy  after  the  day  of  the  demise  in  ejectment,  but 
it  was  decided,  that  notice  of  planting  did  not  occasion  any  waiver  of 
the  forfeiture. 

A  judgement  recovered  in  an  action  of  debt,  or  covenant  for  rent, 
remaining  unsatisfied,  will  not  defeat  a  condition  of  re-entry  for  re- 
<x>very  of  the  same  rent,  as  these  different  modes  of  proceeding  to 
enforce  payment(A)  are  wholly  independent  of  each  other,  and  such 
judgement  is  merely  a  security  for  the  original  demand,  until  made 
productive  in  satisfisu^tion  to  the  party,  and  cannot  operate  to  change 
Any  other  collateral  remedy  which  the  landlord  is  entitled  to :  a  land- 
lord having  recovered  judgement  against  his  tenant  for  a  quarter's 
'^t,  Pennefather,  C.  J.,  held,  upon  a  civil  bill  appeal(/),  that  this  un- 
^tisfied  judgement  was  no  bar  to  a  civil  bill  ejectment  for  non-pay- 
ment of  a  year's  rent,  in  which  the  quarter's  rent  was  included. 

83.  In  an  ejectment  for  non-payment  of  rent,  the  demise  was  laid 
^  the  1st  of  October,  and  service  was  effected  on  the  1st  of  Novem- 


,  (*)  Lessee  Trant  p.  Fogarty,  Batty,  (j)  Lessee  Dawson  v.  Coghlan,  Hayes, 

»5.  509. 

i.  (i)  Lingham  v.  Warren,  2  Brod.  &  (A)  Drake  v.  Mitchell,  3  East,  251 ; 

j**  iS;  4  Moo.  409  ;  Hudd  r.  Ravenor,  Twopenny  r.  Young,  3B.  &  Cress.  208; 

*  Br.  &  B.  062 ;  5  Moore,  542 ;  Lear  v.  5  D.  &  Ry.  252. 

^^nds,  1  B.  &  Aid.  157.  (0  Ru^h  r.  Purcell,  3  Cr.  &  Dix,  162. 
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ber  following,  and  the  defence  relied  on  was,  that  in  the  same  mont 
November,  after  service  of  the  ejectment,  the  landlord  bad  distraii 
and  by  sale  of  the  distress  levied  part  of  the  rent  in  arrear,  leav 
however,  a  whole  year's  rent  due  at  the  time  of  the  demise  laid  in 
ejectment,  and  it  was  ruled(m),  that  the  landlord  having  a  righ 
distrain  within  six  months(n)  after  the  determination  of  the  tena 
lease,  the  distress  was  lawful,  and  the  ejectment  maintainable.  ] 
said  to  have  been  often  determined(o),  that  after  an  ejectment  broQj 
for  non-payment  of  rent,  if  any  further  arrear  shall  be  due,  the  les 
of  the  plaintiff  may  distrain  for  this  arrear  at  any  time  before  taki 
possession  under  his  habere^  or  that  he  may  bring  his  action  for  it 
anytime  after  the  service  of  his  ejectment,  and  that  both  the  one  and  I 
other  have  been  done  before  execution  executed,  and  held  good, 
the  several  Ejectment  Acts  were  designed  in  aid  of  the  common  la 
and  for  the  relief  of  landlords  in  re-entries,  and  such  proceedings  i 
agreeable(j9)  to  the  common  law ;  so  that  if  a  year's  rent  were  due 
the  time  of  bringing  the  ejectment,  and  continue  due  at  the  time  of; 
certaining  the  rent,  the  suing  for,  or  receiving  the  further  arrears  i 
der  a  distress,  or  by  other  means,  will  not  prejudice  the  ejectment, 
landlord  having  got  a  verdict  in  ejectment  for  non-payment  of  rei 
before  judgement,  and  after  more  than  six  months  had  elapsed,  suk 
quently  to  the  day  of  the  demise  in  the  ejectment,  caused  a  distress 
be  made  for  rent  due(9)  prior  to  the  service  of  the  ejectment,  which  t 
tenant  replevied :  an  application  to  stay  the  proceedings  in  ejectme 
was  refused,  because  a  distress,  until  productive,  cannot  be  applied 
reduction  of  the  rent  in  arrear. 

The  judgement  in  ejectment  for  non-payment  of  rent  can  onlyl 
deemed  an  inchoate  forfeiture,  as  the  ordinary (r)  consequences  of  tl 
judgement  and  execution  are  suspended  for  six  months;  and  by  pa; 
ment  and  acceptance  of  the  rent,  or  by  exhibiting  a  bill  in  equil 
within  six  months,  and  depositing  the  rent  and  costs  in  Court,  andol 
taining  a  decree  for  relief,  the  judgement  is,  in  effect,  vacated,  andti: 
lease  restored.  After  judgement  in  ejectment  for  non-payment  of  ren 


(m)  Lessee  Burchell  r.  Hanly,  Batty, 
17,  note;  Cornwalls,  Minors,  1  Hog-an, 
14() ;  Lessee  Frood  o,  Fitzgerald,  Armst 
M.  k  Ogle,  N.  P.  Rep.  4()8. 

(m)  9  Anne,  c.  8,  s.  7,  Irish ;  8  Anne, 
c.  14,  8.  6,  English. 

(o)  2  Howard's  Law  Exch.  104,  in  the 
note;  Jack  dem.  Law  v,  Donnelly,  MSS. 
Easter,  1818,  in  the  Common  Pleas,  Ap- 


pendix, No.  23. 

{p)  Pennant's  case,  3  Rep.  63,  ^ 
Cro.  Eliz.  533-572,  S.  C. 

(<7)  Lessee  Ld.  Ashbrook  p.  Dowlinj 
Batty,  13 ;  Doe  dem.  Holmes  r.  Darb; 
8  Taunt.  538 ;  2  Moore,  581,  S.C. 

(r)  Ld.  Kenmare  v.  Supple,  Vern.  * 
Scr.  7;  O'Reillv  r.  Fetherston,  4  Bligo 
Pari.  Ca.  187,  N.  S. 
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and  before  execution  executed,  the  landlord  may  within  six  months 
after  the  day  of  the  demise  laid  in  the  ejectment,  distrain  for  the  rent 
OQ  account  of  which  the  ejectment(«)  was  brought,  because  if  the 
jodgemeot  did  not  put  an  end  to  the  estate  derived  under  the  lease, 
then  the  relation  of  landlord  and  tenant  continued,  and  the  distress  by 
the  landlord  could  not  be  a  trespass ;  and  if  the  judgement  had  the 
effect  of  putting  an  end  to  the  tenant's  estate,  then  the  seventh  section 
of  the  Irish  Statute(^),  9  Anne,  c.  8,  was  applicable  to  the  case,  and 
warranted  the  landlord  in  distraining. 

84.  It  has  been  decided  upon  a  writ  of  error,  that  after  judgement 
in  ejectment  for  non«payment  of  rent  and  execution  executed,  the 
forfeiture(tt)  may  be  waived  by  the  acts  of  the  parties :  Edmond  Ma- 
lone,  by  lease  made  in  1771,  demised  to  Anthony  Malone  for  three 
li?e8  renewable  for  ever :  an  arrear  of  rent  having  accrued  due,  Edmond 
Malone,  in  1779,  brought  an  ejectment  for  non-payment  of  rent,  and  in 
Hilary  Term,  1780,  marked  his  judgement.  Anthony  Malone  having 
died  soon  afterwards,  the  writ  of  possession  was,  on  the  21st  of  Octo- 
ber following,  executed :  but  the  heir  at  law  of  Anthony,  and  his  under- 
tenants, were  suffered  to  continue  in  the  unmolested  enjoyment  of  the 
lands  until  the  year  1800,  when  they  were  dispossessed  under  a  writ 
of  habere,  grounded  on  an  ejectment  on  the  title  brought  by  Edmond 
for  recovery  of  the  premises :  in  Easter  Term,  1804,  the  heir  of  An- 
thony, who  was  one  of  the  cestuique  vies  in  the  original  lease,  brought 
his  ejectment  on  the  title  to  recover  back  possession,  and  in  answer  to 
the  eviction  for  non-payment  of  rent  in  October,  1780,  gave  in  evi- 
dence various  acts  of  Edmond  between  the  years  1780  and  1800,  re- 
cogniadng  the  title  under  the  original  lease,  as  a  subsisting  interest, 
Afid,  amongst  others,  proved  several  receipts  passed  by  Edmond  Ma- 
lone in  1795  to  under-tenants  of  the  lands  for  rent  due  by  the  lessor 
of  the  plaintiff;  a  verdict  having  been  found  for  the  plaintiff  in  eject- 
i&eat,  a  bill  of  exceptions  was  taken  for  receiving  such  evidence,  which 
^as  overruled  by  the  Common  Pleas,  and  in  1806  the  judgement  was 
Affirmed  in  error.  In  like  manner,  if  a  tenant  be  permitted  to  continue 
^^  possession  of  demised  premises  after  an  eviction  for  non-payment  of 
'^^^t,  and,  with  the  knowledge(v)  of  the  landlord,  to  expend  money  in 

^  0)  Dwyer  v.  Peacock,  2  Fox  &  Sm.  Frayne  dem,  Heiehington,  S.  C. ;  Huds. 

*4.  Comm.  441,  Mich.  1806. 

0)  9  Anne,  c.  8,  s.  7,  Irish ;   8  Anne,  (r)  Hume  v.  Kent,  1  Ball  &  B.  554 ; 

^*  U,  8.  6,  English,  and  see  Ld.  Cawdor  v.  Lewis,  1  Younge 

.  (tf)  Lessee  Malone  r.  Malone,  I  Ball  &  Ck)U.  427. 
^  B.  32,  note;    Malone,  in  Error,  v. 


1154  RECOVERY  OF  POSSESSION. 

building,  or  if  the  landlord,  after  such  eviction,  instead  of  entering  Ln 
the  occupation  himself,  or  of  demising  to  any  other  person,  allows  ti 
evicted  tenant  to  retain  possession,  and  to  cultivate  and  improve    tl 
land  as  if  no  ejectment  had  been  brought,  such  acts  of  the  parties  wijj 
in  equity,  be  deemed  a  waiver  of  the  forfeiture.  An  opinion  is  reporter 
to  have  been  expressed  by  Sir  Anthony  Hart,  that  an  oSeT(w)  made 
by  the  landlord,  or  his  agent,  to  account  with  the  evicted  tenant  (or 
rents  received  from  tenants  in  occupation  of  the  premises  subsequently 
to  the  execution  of  the  writ  of  possession,  was  a  waiver  of  the  land- 
lord's right  to  insist  on  the  penal  clause  of  the  Statute  precluding 
the  tenant  from  relief,  if  the  sum  paid  into  Court  happened,  without 
design,  to  be  insufficient  for  payment  of  the  balance  due  for  rent  and 
costs.    Where  it  appeared  that  after  execution  of  the  writ  of  possession, 
a  dealing  took  place  between  the  parties  respecting  the  arrears  of  rent, 
and  an  actual  tender  was  made  by  the  tenant  of  the  whole  rent  due, 
which  was  objected(a;)  to,  solely  on  the  ground  that  the  costs  of  the 
proceedings  at  law  had  not  been  tendered ;  these  costs  being  afte^ 
wards  discharged.  Lord  Plunket  held,  there  was  a  conditional  accept- 
ance of  the  tender,  provided  the  costs  should  be  satisfied,  which  pre- 
vented any  bar  arising  from  the  omission  to  file  a  bill  in  Equity  for  re- 
lief within  the  period  of  six  months,  and  a  decree  was  pronounced  for 
redemption  on  payment  of  all  costs  at  law  and  in  equity. 

85.  By  the  Ejectment  Acts,  a  tenant  is  allowed  a  period  of  six  ca- 
lendar months  for  the  redemption  of  demised  premises,  after  execution 
executed,  and  a  registered  mortgagee  is  allowed  three  additional  months 
for  the  same  purpose :  the  forfeiture  being  only  inchoate,  and  not  ab- 
solute, during  the  time  allowed  for  redemption,  it  is  to  be  considered 
how  the  landlord  is  at  liberty  to  deal  with  the  premises  during  such 
period,  as  the  Statutes  are  silent  on  the  subject.  Acceptance  of  the 
rent  in  arrear  and  costs  by  the  landlord  during  the  redemptionary  p^ 
riod,  is  a  waiver  of  the  forfeiture(y),  and,  without  filing  any  bill  in 
Equity,  restores  the  evicted  lease,  revests  the  tenant's  estate,  and  sets 
up  all  derivative  interests  in  the  demised  premises,  and  all  encumbrances 
which  affected  them  prior  to  the  eviction. 

By  the  Irish  Statute(2:),  11  Anne,  c.  2,  the  lessor  of  the  plaintiff  i* 


(jc)  Sheridan  «.  Casserly,  Beatty,  249-  322  ;  Ld.  Kenmare  in  Error  r.  Supply 

25 1 .  Vern.  &  Scr.  1 0 ;  Lessee  Coyne  r.  Smith, 

(x)  Butler  r.  Burke,  1  Dru.  &  Walsh,  Batty,  71,  note. 
380.  (r)  1 1  Anne,  c.  2,  s.  4,  Iri»h;  4  Geo* 

(y)  Sheridan    r.    Dawson,    I   Jones,  II.  c.  28,  s.  3,  English. 
256 ;  Berney  v.  Moore,  2  Ridg.  P.  C. 
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rendered  accountable  only  for  so  much,  and  no  more,  as  he  shall  really 
and  himdfidey  without  fraud  or  wilful  neglect,  make  of  the  demised 
premises  from  the  time  of  his  entering  into  actual  possession  thereof, 
and  if  what  shall  be  so  made  by  the  lessor  of  the  plaintiff  happen  to  be 
Itts  than  the  rent  reserved  on  the  lease,  then  the  lessee,  or  his  assigns, 
before  he  or  they  shall  be  restored  to  the  possession,  shall  pay  to  such 
lessor,  what  the  money  so  by  him  made  falls  short  of  the  reserved  rent 
for  the  time  such  lessor  of  the  plaintiif  held  the  lands.     If  it  be  proba- 
ble, from  the  nature  and  value  of  the  tenant's  interest,  that  the  premises 
will  be  redeemed,  the  landlord  usually  grants  a  lease  for  six  months, 
or,  in  case  of  a  mortgage,  for  nine  months,  to  the  evicted  tenant,  or  to 
the  occupying  tenants,  at  the  same  rents  for  which  they  were  previously 
answerable,  requiring,  however,  that  a  solvent  person  shall  join  in  the 
lease,  as  surety  for  payment  of  the  stipulated  rent,  and  performance  of 
the  covenants,  and  also  for  delivery  of  possession  to  the  lessor  on  the 
determination  of  the  demise.    Where  the  arrear  of  rent  is  considerable, 
and  solvent  security  cannot  be  provided,  the  premises  are  usually  ad- 
vertised to  be  let,  either  for  six  months,  or  for  nine  months,  subject  to 
redemption,  and  are  then  demised  at  a  moderate  rent  to  any  solvent 
tenant  for  either  of  such  periods,  as  circumstances  shall  render  expe- 
dient; but  if  the  property  consist  exclusively  of  a  dwelling-house,  or 
of  a  demesne  unsuited  to  farming  purposes,  and  the  owner  puts  a 
ateward  into  possession  as  a  care-taker  during  the  time  allowed  for  re- 
demption, such  a  landlord  acting  bondfide^  is  not  answerable  for  what 
the  premises  might  have  produced,  as  he  is  not  required  to  expose  his 
property  to  the  risk  of  dilapidations,  or  of  destruction,  although,  if  re- 
deemed, he  is  answerable  for  whatever  profit  the  premises  yield  in  the 
interval. 

86.  The  effect  of  a  demise  bond  fide  made  by  a  landlord  of  premises 
evicted  for  non-payment  of  rent,  to  a  third  person  for  six  months,  pur- 
suant to  the  Ejectment  Acts,  has  not  been  settled ;  it  is  still  doubtful 
whether  such  third  person  acquires  an  absolute  indefeasible  interest  for 
^  months,  though  the  premises  should  be  redeemed  in  the  meantime, 
^^  whether  the  lease  for  six  months  is  determined  by  the  landlord's 
acceptance  of  the  rent  and  costs  before  its  regular  expiration :  upon 
the  execution  of  the  writ  of  habere^  the  landlord  acquires  the  legal  es- 
^te  in  the  premises,  which  he  has  a  right  to  transfer  to  a  third  person 
during  the  redemptionary  period  of  six  months,  at  a  fair  rent :  the  te- 
'^t'a  interest  under  the  evicted  lease  may  be  reinstated  in  the  mean- 
^'''e  by  the  landlord's  acceptance  of  rent  and  costs,  or  by  the  order  of 
^  ^Urt  of  Equity  on  lodging  the  amount  after  bill  filed,  but  it  is  sub- 
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mitted,  that  the  evicted  lease  can  only  be  set  up,  subject  to  the  ii 
mediate  demise  for  six  months,  derived  out  of  the  landlord's  legal  es 
If  the  landlord,  after  execution  executed,  demise  the  premises  foi 
months,  in  order  to  avoid  the  responsibility  which  might  otherwis 
incurred  by  reason  of  his  wilful  negligence,  in  case  of  redemption, 
lessee  for  six  months  cannot  be  made  answerable  for  any  proporti< 
the  stipulated  rent,  if  he  shall  be  deprived  of  the  possession  before 
regular  expiration  of  the  demise ;  and  a  lease  for  six  months  made 
third  person  subject  to  the  contingency  of  being  defeated  on  rede 
tion,  cannot  be  expected  to  produce  any  reasonable  profit.  The  C 
of  Exchequer  intimated  an  opinion,  that  the  acceptance  of  rent  and  < 
by  the  landlord  avoids  the  redemptionary  demise ;  but  their  deei 
amounts  to  nothing(a)  more,  than  that  a  tenant  of  part  of  den 
premises,  which  are  evicted  for  non-payment  of  rent,  who  redeems 
entire  interest,  has  no  right  to  retain  possession  of  the  whole  oi 
lands  until  his  advance  shall  be  repaid.  An  undertenant  is  oblige 
accept  possession  of  evicted  premises,  when  redeemed  by  his  immed 
landlord,  and  becomes  liable(ft)  to  the  covenants  in  his  lease,  an< 
payment  of  the  reserved  rent  from  the  gale  day  next  ensuing. 

(a)  Sheridan   v,   Dawson,  1  Jones's         (b)  Jones  t).  Cuthbert,  Vem.  &  S. 
Exch.  Rep.  256. 
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87 .  By  the  Statute(a)  1 1  Anne,  c.  2,  in  case  the  tenant  shall  suffer 
judgement  to  be  had  and  execution  to  be  executed  without  paying  the 
^nt  in  arrear  and  full  costs,  and  without  filing  a  bill  in  Equity  for 
'^lief  within  six  calendar  months  after  such  execution,  he,  and  all 
persons  deriving  under  the  lease,  shall  be  barred  and  foreclosed  from 
^  remedy  at  law  or  in  Equity,  other  than  by  writ  of  error,  and  the 
^dlord  shall  thenceforth  hold  discharged  of  the  lease :  and  by  the 
Statute(ft)  4  Geo.  I.  c.  6,  in  case  the  tenant  shall  suffer  judgement  to 
^  had  and  execution  to  be  executed,  without  paying  the  rent  ascer- 
^ned  to  be  in  arrear,  with  full  costs,  or  depositing  the  same  in^a  Court 
^^  Equity,  on  filing  a  bill  within  six  months  after  such  execution,  the 
^^nt,  and  all  persons  deriving  under  him,  shall  be  barred  and  fore- 
^*08ed  from  all  remedy  at  law  or  in  Equity,  other  than  by  writ  of  error. 
^^  the  tenant  pay  the  rent  and  costs,  or  file  a  bill  in  Equity  for  relief 
^der  the  former  Act ;  or  if  he  pay  the  rent  ascertained  and  costs,  or 


r,^®)  11  Aune,  c.  2,  8.  2,  Irish  ;  4  Geo. 
*•  «.  28,  8.  2,  English. 


(b)  4  Geo.  II.  c.  5,  8.  3,  Irish. 
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deposit  the  amount  on  filing  a  bill  in  Equity  under  the  latter  Act,  he 
shall  not  be  barred  or  foreclosed  :  the  effect  of  both  Statutes  in  respect 
of  paying  the  rent  and  costs,  or  filing  a  bill  in  Equity,  is  the  same,  al- 
though the  copulative(c)  is  used  in  one,  and  the  disjunctive  in  tke 
other,  because  the  party  interested  was  not  required  by  the  Statute^  11 
Anne,  to  deposit  the  rent  and  costs  on  exhibiting  his  bill,  and  the  al- 
ternative of  paying  the  rent,  or  lodging  it  in  a  Court  of  Equity,  is 
allowed  by  the  subsequent  Act.  Upon  a  bill  filed  under  the  Statute, 
1 1  Anne,  c.  2,  before  execution  executed  for  the  purpose  of  redeeniiiiq; 
a  lease  evicted  for  non-payment  of  half  a  yearns  rent,  the  tenant  can 
only  obtain  an  injunction  on  the  terms  of  lodging  in  Court  such  sum 
of  money  as  the  landlord  shall,  in  his  answer,  (d)  swear  to  be  dne  for 
rent  above  all  just  allowances,  within  forty  days  after  a  fiill  answer 
shall  be  filed  :  but  if  the  landlord  get  possession  of  the  demised  premi- 
ses in  an  ejectment  under  this  Act,  and  the  tenant  exhibit  his  bill  for 
relief  either  before  execution  executed,  or  within  six  months  afterwards, 
he  is  not  obliged  to  lodge  any  money  in  Court,  either  for  rent  or  costs, 
before  the  hearing  of  the  cause,  when  a  decree  will  be  prononoced 
according  to  the  circumstances  of  the  case.  It  is  very  doubtful,  how- 
ever, whether  any  Irish  Court  of  Equity  would  grant  an  injunctioD(e) 
to  restrain  proceedings  in  ejectment  for  non-payment  of  rent,  as  the 
redemptionary  period  allowed  by  the  Ejectment  Acts,  begins  to  nm 
from  the  time  of  executing  the  writ  of  habere^  and  an  injunction  would 
have  the  effect  of  enlarging  that  period  for  the  benefit  of  third  persons 
interested  in  the  redemption,  to  the  landlord's  prejudice. 

It  has  been  observed  that  a  mere  tender  of  rent  and  costs,  although 
made  within  the  period  allowed  for  redemption,  is  not  sufficient  to  re- 
vest the  tenant's  estate,  and  that  the  only(y)  mode  of  restoring  the 
evicted  lease  after  execution  executed,  where  a  year's  rent  or  more  is 
ascertained  to  be  due,  is  by  the  landlord's  acceptance  of  the  rent  and 
costs,  or  by  filing  a  bill  in  Equity,  and  lodging  in  the  Bank  of  Ireland, 
with  the  privity  of  the  Accountant  General,  to  the  credit  of  the  cause, 
within  the  prescribed  period,  the  rent  ascertained  to  be  due  at  the  time 
of  the  service  of  the  ejectment,  with  the  full  costs  at  law,  under  an  or- 
der of  the  Court,  which  must  be  procured  for  that  purpose. 

88.  In  order  to  save  the  forfeiture,  it  is  only  requsite  to  bring  into 

(c)  Lord  Kenmare  v.  Supple,  Vern.  (c)  Clancy  v.  Roberts,    1  Irish  Eq. 
&  S.  5,  by  Lord  Clonmel,  C.  J.  Rep.  21 ;  Ivess  v.  Hunt,  Flan.  &  K.408. 

(d)  Bowser  v.  Colby,  1    Hare's  Rep.  (/)  Lord  Kenmare,  in  Error,  v.  Sop- 
109;  M'Ineherny  v.  Galway,  Jones  &  C.  pie,  Vern.  &  Sc.  1 ;  Wallis,  862,  S.  C 
247. 


NON-PAYMENT  OF  RENT.  1159 

'ourt  the  sum  ascertained  by  affidavit,  or  found  by  verdict  to  be  due 
T  rent  at  the  time  of  the  service(^)  of  the  ejectment,  together  with 
« fall  costs  at  law,  but  the  tenant  will  only  be  restored  to  the  pos- 
ssion  on  payment  of  such  further  sum  as  shall  have  accrued  due 
auliog  the  suit  in  Equity,  after  giving  credit  for  so  much,  as  the  land- 
id  leally  and  bond  fide  without  fraud,  deceit,  or  wilful  neglect  made 
the  premises  from  the  time  of  his  executing  the  writ  of  possession, 
n  a  redemption  bill  filed  by  a  tenant  on  the  13th  of  November,  it  ap- 
ared  that  the  writ  of  habere  had  been  executed  on  the  13th  of  May, 
d  that  the  tenant  lodged(A)  in  Court  the  sum  of  £630,  being  the 
Qt  due  at  the  time  of  the  service  of  the  ejectment :  the  affidavit  to  as- 
rtain  the  rent  was  filed  on  the  9th  of  May,  and  stated  that  a  sum  of 
i30  was  due  at  the  time  of  the  service  of  the  summons  in  ejectment, 
d  that  a  sum  of  £210  had  subsequently  become  due  for  rent,  and 
m  was  unpaid :  by  order  of  the  Court  of  Law  the  rent  was  ascer- 
ned  at  £840,  and  it  was  insisted,  that  the  sum  so  ascertained  to  be 
e  at  the  time  of  executing  the  habere  ought  to  have  been  deposited 
Court,  but  Lord  Manners  decided,  that  the  forfeiture  was  saved,  by 
nging  into  Court  the  sum  ascertained  by  affidavit  to  be  due  when 
'•  ejectment  was  brought,  though  a  Court  of  Ek^uity  would  not  order 
tenant  to  be  restored  until  all  the  rent  which  incurred  due  should 
discharged. 

89.  It  is  not  only  requisite  that  the  rent,  but  the  full  costs  at  law 
U  be  paid,  or  lodged  in  Court  within  six  moifths  after  execution  ex- 
ited :  full  costs  are  construed  to  be  all  fair  and  reasonable  expenses 
orred  by  the  landlord  in  recovering  his  rent  at  law,  to  the  exclusion 
iisbursements  of  extra^liberality  or  generosity ;  and  a  tenant  coming 
M>  i€deem(t),  is  entitled  to  be  present  at  the  taxation  of  the  costs  by 
proper  officer,  and  is  not  concluded  by  an  ex  parte  taxation,  in  his 
ience,  obtained  by  the  landlord,  and  a  re- taxation  of  the  costs,  if  re- 
red  by  the  tenant,  will  be  ordered  by  the  Court  of  Equity  ;  a  Court 
Law  would  probably  direct  the  costs  to  be  taxed,  on  application 
x»e  bill  filed,  and  within  the  six  months,  but  as  the  terms  of  redemp- 
n(y),  after  bill  filed,  can  only  be  regulated  in  Equity,  an  application 
'  taxation  of  the  costs  at  law,  without  the  directions  of  a  Court  of 
}uity  for  that  purpose,  will  not  be  granted.     After  execution  exe- 

^)  Lessee  Gillespie  v.  Blackwood,  2  (t)  Flattery  v.  Malone»  1  Moll.  464. 

*v«  Law  Ezch.  73.  Ij)  Lessee  Malone  v,  Keogh,  Batty» 

CJ)  Lynch  v.  O'Hara,  MSS.  Chanc.  6G. 
™  June,  1820,  by  Lord  Manners. 
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cuted  in  an  ejectment  for  non-payment  of  rent,  the  landlord's  attorns 
furnished  a  bill  of  costs,  leaving  blank  spaces  for  sums(A)  with  respe 
to  certain  charges,  and  the  tenant,  on  filing  his  bill  for  redemption 
deposited  the  rent,  and  also  a  sum  exceeding  the  amount  of  the  cos 
furnished,  so  far  as  the  charges  were  specified  in  figures,  but  disregard 
ing  the  items  to  which  sums  were  not  annexed,  and  it  was  decide* 
that  if  the  tenant  lodged  so  much  of  the  costs  as  was  specified  in  figure 
the  forfeiture  would  be  saved,  though,  in  fact,  it  should  appear  on  ta^ 
ation  that  the  full  costs  exceeded  such  estimate  :  the  full  amount,  how 
ever,  must  be  satisfied,  before  he  can  be  restored. 

90.  The  periods  of  six  months  allowed  to  the  tenant(/)  for  redeem 
ing,  and  of  nine  months  allowed  to  the  mortgagee,  are  deemed  calen 
dar  months,  and  are  to  be  reckoned  exclusive(m)  of  the  day  of  execat 
ing  the  writ  of  possession,  and  the  sheriif 's  return  of  the  execution  o 
a  writ  of  habere  on  a  specified  day,  does  not  aflford  conclusive(»)  en 
dence  in  a  suit  for  redemption,  that  possession  was  then  actually  deli- 
vered. In  a  suit  by  a  tenant  to  redeem,  it  appeared  that  the  bill  was, 
in  fact,  filed  on  the  opening  of  the  office  on  Monday  the  7th  day  ol 
March,  but  was  then  received  and  certified(o),  as  if  it  had  been  filed 
on  Saturday  the  5th  day  of  March,  which  was  the  last  day  of  the  pe- 
riod of  six  months  limited  for  redemption,  and  Lord  Manners  consi- 
dered he  was  bound  by  the  officer's  certificate. 

A  writ  of  possession  having  been  executed  on  the  18th  of  July^ 
1824,  the  evicted  tenant  exhibited  his  bill  in  the  Exchequer  on  Satur- 
day the  1 7  th  day  of  January  following,  and  at  a  late  hour  on  the  same 
day  obtained  an  order(/>)  for  liberty  to  lodge  £527  8«.,  for  rent  and 
costs,  in  the  Bank  of  Ireland,  with  the  privity  of  the  accountant-gene- 
ral, but  the  Bank  being  then  closed,  the  money  was  not  deposited  until 
Monday  the  19th  of  January,  and  a  certificate  was  given  to  that  effect; 
upon  the  application  of  the  tenant,  it  was  ordered  by  the  Court,  on  the 
7th  day  of  May,  1825,  that  the  lodgement  of  the  rent  and  costs  should 
be  receipted  on  the  17th,  instead  of  the  19th  of  January,  and  thattbe 
accountant-general  should  certify  accordingly :  this   order,  however, 


(A)  Flattery  v.  Malone,  1  Moll.  463. 

(/)  Devereux  v.  Lady  Bradstreet, 
Wallis,  338 ;  2  Sch.  &  Lef.  529,  cited ; 
Biddulph  r.  St.  John,  2  Sch.  &  Lef. 
521. 

(m)  Dowling  r.  Foxall,  1  Ball  &  B. 
193;  Lester  t;.  Garland,  15  Vesey,  248; 
Barron  v.  Moore,  1  Law  Rec.  25 1  ; 
Bodkin  V.  Vesey,  1  Jones,  139, 

(«)   Fitzgerald  v,  Hussey,  I  Irish  Eq. 


Rep.  319;  Gyfford  v,  Woodgate,  H 
East  297. 

(oj  Foley  v.  Griffith,  2  Moll.  SI8j 
Vesey  v.  Bodkin,  4  Bligh's  P.  C.64-77; 
1  Dow  &  Cla.  450,  S.  C.  „ 

(  p)  Vesey  r.  Bodkin,  4  Blieh's  P.  C 
64  ;  I  Dow  &  Cla,  455 ;  Bodkin  p.  Ve- 
sey, 1  Jones,  139;  Barron  p.  Moore,  I 
Law  Rec.  251. 
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sed  by  the  House  of  Lords  on  appeal,  and  Lord  Wynford  ob- 
was  doubtful  upon  the  affidavits,  whether  the  money  was 
the  17  th  of  January,  and  that  the  reversal  of  the  order  would 
lice  the  tenant,  if  he  could  prove  that  the  money  was  ready 
lay:  in  pronouncing  judgement  in  this  cause(9)  upon   the 
3  Chief  Baron  said,  that  the  evicted  tenant  had  until  the  night 
'  the  18th  of  January  to  pay  the  rent  and  costs,  and  as  the 
led  on  the  17th  of  January,  if  he  had  the  money  on  that  day, 
een  prevented  from  lodging  it  by  a  fatality,  a  different  case 
e  been  presented:  if  the  tenant  had  the  money  on  the  17th 
r,  and  was  too  late  to  lodge  it  on  that  day,  he  ought  to  have 
he  amount  either  then,  or  on  the  Sunday  following,  to  the 
s  attorney,  but  as  no  sufficient  evidence  was  offered  to  esta- 
the  tenant  was  prepared  with  the  money  on  either  day,  the 
36  dismissed  with  costs.     So,  an  evicted  tenant  having  been 
from  arriving  in  Dublin  by  an  extraordinary  fall  of  snow, 
i  rent  and  costs  at  the  residence  of  the  Chief  Baron  in  the 
Limerick,  within  the  limited  period,  and  the  £xchequer(r) 
such  deposit  was  sufficient  to  save  the  forfeiture, 
victed  tenant  has  been  delayed  by  accident,  which  could  not, 
y{s)  diligence,  have  been  anticipated  or  prevented,  or  if  the 
occasioned  by  reason  of  any  fraud  or  misconduct  on  theland- 
,  or  where  the  tenant,  without  disputing  the  amount  of  the 
entitled  to  an  equitable  set-off,  which  could  not  have  been 
able  at  law,  or  if  the  tenant  had  the  money  in  readiness,  in 
;ime  to   redeem  the  premises,  but  was  prevented(tt)  from 
in  bank  by  some  fatality,  and  had  previously  tendered  the 
the  party,  or  his  attorney,  or  if  the  delay  had  been  induced 
f  for  an  arrangement  of  the  matter,  in  which  the  landlord  is 
ith  his  tenant(t?),  equity  will  relieve  against  the  forfeiture, 
he  rent  has  not  been  deposited  within  the  prescribed  period, 
the  tenant  waits  until  the  latest  moment  for  bringing  in  the 
ought  to  bear  the  consequences  of  any  accident(t^^)  which 

n  p.  Vesey,  IJones,  139,by  403,  note;    Lord  Cawdor   v.  Lewis,  1 

Younge  &  Coll.  427. 

V ,  1  Jones,  146,  cited;  (m)  Bodkin  v.  Vesey,  1  Jones,  139. 

1814.  (v)  Devereux  v,  Bradstreet,  2  Sch.  & 

arris  V.  Bryant,  4  Russ.  91,  Lef.  529,  Wallis's  Rep.  338;  Butler  ». 

Leach ;    Barron  v.  Moore,  Burke,  1  Drury  &  Wabh,  380. 

251,  byPennefather,  B.  (w)  Barron  v.   Moore,  1  Law  Reo. 

y  0,  Darcy,  2  Sch.  ^ii,  Lef.  251. 
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may  prevent  him  from  lodging  it  in  due  time,  and  the  landlord  is  nc 
to  be  involved  in  a  vexatious  account  and  in  an  expensive  suit,  b 
means  of  his  tenant's  negligence. 

91.  The  rent  in  arrear  having  been  offered  to  the  landlady(a?)  o 
the  last  day  of  the  six  months  allowed  for  redeeming,  she  obsenrec 
that  though  it  was  the  last  day  for  tendering  the  amount,  she  woul 
not  take  advantage  of  that  circumstance,  and  appointed  another  day  t 
receive  the  money,  and  it  was  ruled,  that  the  landlady,  by  her  promis 
made  within  the  six  months,  waived  every  objection  to  the  want  o 
payment  or  formal  tender  within  the  limited  time,  and  the  tenant  was 
decreed  entitled  to  redeem  on  the  usual  terms.  Where  it  appeared  in 
a  suit  for  redemption,  that  the  sum  due  for  rent  and  costs  exceeded  the 
money  brought  into  Court  by  about  thirty  shillings,  and  that  part  ol 
the  rent  claimed  had  been  secured  by  the  tenant's  promissory  note  for 
£75,  which  remained  unpaid.  Sir  Anthony  Hart  heldQ^),  that  as  tbe 
note,  though  not  paid,  carried  interest  at  law,  its  amount  was  seveied 
from  the  arrear  of  rent,  in  such  a  manner  as  would  induce  a  Court  of 
Equity  to  exclude  the  case  from  the  penal  operation  of  the  Statute,  and 
to  grant  relief  on  proper  terms. 

92.  If  a  bill  be  filed  by  a  tenant  befi)re{z)  judgement  in  ejectment, 
for  the  purpose  of  obtaining  an  injunction,  and  the  landlord  put  in  an 
answer,  framed  in  such  a  manner,  that  the  injunction  could  not  be  con- 
tinued upon  it,  and  if  the  answer  be  afterwards  falsified,  so  that  tbe 
case  made  at  the  hearing  would  maintain  the  injunction,  the  answei 
which  the  Court  was  compelled  to  rely  on  in  the  first  instance,  will  not 
be  suffered  to  affect  the  justice  of  the  case,  and  the  tenant  will  be  placed 
in  the  same  situation  as  if  the  answer  had  been  originally  fair :  and  il 
accounts  between  the  parties  have  become  so  complicated,  that  a  Courl 
of  law  would  be  incompetent  to  examine  them  at  Nisi  Prius^  with  ne- 
cessary accuracy,  and  it  could  appear  only  from  the  result  of  the  ac- 
counts that  the  rent  was  not  due,  a  Court  of  Equity  will  order  the 
proper  accounts  to  be  taken,  and  if  it  be  found  that  a  year's  rent  was 
not  due  at  the  time  of  the  service  of  the  ejectment,  a  redemption  will 
be  decreed,  though  the  rent  was  not  deposited.  Where  a  landlord 
claimed  an  arrear  of  rent,  which  became  due  whilst  the  tenant's  fether 
was  in  possession  of  the  premises,  and  afterwards(a),  when  the  son  en- 
Car)  Devereux  v.  Lady  Bradstreet,  2      Lef.  305-308  ;    KenningtoD  r.  Hougb- 

Sch.  &  Lef.  5*29,  Wallis,  338.  ton,  2  Yo.  &  Coll.  620,  iu  Chan. 

{y)    Sheridan     v,    Casserly,  Beatty,  (a)  Morton  v.  Drew,  1   Sch.  &  Le^' 

249.  309,  cited  by  Ld.  Uedesdale. 

(r)  O'Connor    v.  Spaight,   I  Sch.  & 
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?reQ  into  possession,  the  landlord  accepted  the  accruing  rent  from  him, 
)ut  during  that  time  continued  an  account  with  the  father,  on  which 
he  landlord  was  entitled  to  a  balance,  and  sought  to  recover  the 
imomit  by  ejectment  against  the  son,  it  was  ruled,  that  under  such 
ircumstances,  the  Statute  ought  not  to  be  construed  to  cause  a  for- 
^'tnre. 

93.  Unless  an  evicted  tenant  file  a  bill  in  Equity  within  six  months 
?«r  execution(6)  executed,  no  relief  can  be  given  on  the  question 
hether  so  much  rent  was  actually  due  as  was  ascertained  in  the  eject- 
ent,  because  the  Statute(c)  meant  to  set  that  matter  completely  at 
8t,  and  to  preclude  any  further  investigation  on  the  subject ;  but  by 
iiibiting  a  bill  for  an  injunction  before  judgement  in  ejectment,  the 
^ht  of  the  tenant  to  establish((/)  credits  against  his  landlord  will  not 
banred,  though  some  equitable  ground(e)  must  be  shewn,  such  as  the 
istence  of  a  complicated  account  between  the  parties,  to  warrant  the 
terposition  of  the  Court,  where  the  rent  and  costs  have  not  been 
iged  within  the  prescribed  limit.  If,  however,  the  rent  ascertained, 
|[ether  with  the  costs,  be  deposited  within  the  period  orsix  months 
owed  for  redeeming,  the  tenant  is  at  liberty  to  try  the  question  in 
}uity,  whether  so  much  rent(y*)  was  really  due,  the  payment  of  the 
)ney  being  merely  required  as  a  pledge  that  delay  was  not  in- 
ided. 

A  Court  of  Equity  will  not  interfere  by  injunction  to  prevent  a 
idlord  who  has  obtained  judgement  in  ejectment  for  non-payment  of 
It,  from  executing(^)  his  writ  of  possession.  The  execution  of  the 
it  of  habere  is,  by  the  Ejectment  Acts,  made,  as  it  were,  part  of  the 
Kllord's  title  to  hold  the  lands  discharged  from  the  lease :  the  term 
ring  which  the  tenant,  or  those  deriving  under  him,  may  file  a  bill 
redemption,  is  to  be  reckoned  from  that  period  ;  and  if  a  Court  of 
{uity  should  restrain  the  landlord  from  executing  his  writ  of  posses- 
%  on  a  judgement  in  ejectment  for  non-payment  of  rent,  and  the 
1  should  afterwards  be  dismissed,  any  other  person  having  an  in- 
^t  under  the  lease,  or  contract  of  the  tenant,  might  file  another 
1  within  the  redemptionary  period  of  six  months,  upon  lodging  in 

i)    O'Mahony   v.   Dickson,    2  Sch.  (/)  G'Mahony  v.  Dickson,  2  Sch.  & 

^.  409-^12;  Gleeson    v.  Cooke,  1  Le^4l0;  Drought  v.  Redfoord,  1  Mol. 

?an,  298 ;  2  MoUoy,  420,  S.  C.  572. 

0  4  Geo.  I.  c.  5,  Irish.  {g)  Ivess  ».  Hunt,  1  Flan.  &  K.  408, 

0  Gleeson  v.  Cooke,  1  Hogan,  298.  bySirM.O'Loghlen ;  Gleeson  v.  Cooke, 

0  G'Mahony  v,  Dickson,  2  Sch.  &  1   Hogan,  268 ;    Clancy   v.   Roberts,  1 

•  400;  and  see  on  the  English  Act,  Irish  £q.  Rep.  21. 
'ser  r.  Colby,  I  Hare  s  Rep.  109. 
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Court  the  rent  and  costs,  as  he  might  contend  that  until  the  writ 
possession  was  executed  the  time  allowed  for  redeeming  did  not  beg 
to  run,  and  that  he  was  not  affected  by  any  proceedings  in  the  si: 
in  which  the  injunction  was  granted. 

94.  The  tenant  has  also  been  relieved  against  a  forfeiture  for  doi 
payment  of  rent,  where  he  was  entitled  to  an  equitable  set-off  neari 
equivalent  to  the  rent  in  arrear,  which  could  not  have  been  renden 
available  at  law :  a  landlord  having  a  right  to  cut(A)  and  carry  aws 
timber  trees  growing  on  the  demised  premises,  making  compensatic 
for  any  injury  which  the  tenant  should  suffer,  and  the  landlord  harin 
felled  and  disposed  of  the  timber,  brought  an  ejectment  for  non-pa} 
mentofrent,  and  having  obtained  judgement  by  consent,  the  tenas 
shortly  afterwards  filed  his  bill  for  an  injunction,  claiming  to  set-o 
against  the  arrear  of  rent  the  unliquidated  damages  arising  from  th 
act  of  the  landlord,  and  affecting  the  land  in  the  tenant's  occupatioi 
by  felling  and  removing  the  timber.  The  tenant  being  unable  t( 
deposit  in  court  the  rent  ascertained,  the  writ  of  possession  was  exe 
cuted,  and  the  period  of  six  months  having  elapsed  pending  the  suit 
the  Court  of  Chancery,  by  a  decree  which  was  affirmed  on  appeal 
declared  the  tenant  entitled  to  redeem,  and  that  he  should  get  credii 
out  of  the  rent  in  arrear  for  the  sum  which  was  found  to  be  owing  foi 
dilapidations,  and  reinstated  him  in  the  possession. 

95.  If  the  evicted  tenant  lodge  in  Court  the  rent  and  costs  within 
the  time  prescribed,  he  will  be  entitled  to  relief  against  the  forfeitun 
although  he  has  committed(^)  waste,  or  violated  any  of  the  covenant 
in  his  lease,  as  his  statutable  right  to  redeem  will  not  be  connecte( 
with  any  such  extrinsic  matter,  so  as  to  impose  a  preliminary  condi 
tion  on  the  tenant  to  make  compensation  for  those  injuries;  norwil 
the  litigious  conduct  of  a  tenant  in  defending  an  ejectment  for  non* 
payment  of  rent  disentitle  \\\m{j)  to  relief  upon  a  redemption  bill,  noi 
even  to  the  costs  of  the  suit  in  equity,  if  the  misconduct  of  the  land- 
lord in  resisting  the  redemption  and  refusing  to  comply  with  reason- 
able terms  shall  be  deemed  sufficient  for  charging  him  with  the  costs 
of  the  cause:  and  where  a  tenant  holds  two  denominations  oflandfroD* 
the  same  lessor  by  separate  leases,  and  both  farms(A)  are  evicted  by 

{h)  Beaslcy  v.  Darcy,  2  Sch.  &  Lef.  Eq.  Rep.  319-322;  but  see  Bowser  t. 

403,  note;  Woodward  v.  Ld.   Lincoln,  Colby,  Hare's  Rep.  109-138. 
ReiJ.   temp.   Finch,  86 ;    and  see   Lord  (J)  Newenharn  v.  Mahon,  3  Irish  ^^ 

Cawdor   v.  Lewis,   I   Younge   &    Coll.  Rep.  304 ;  Longf.  &  T.  34,  S.  C. 
427.  (^)  Newenharn  r.  Mahon,  3  Irish  Eq 

(0  Swan  ton  v.  Biggs,  Beatty,  170;  2  Rop.  304;  Longf.  &  T.  34.  S.  C. 
Moll.  14 ;  Fitzgerald  v.  Hussty,  3  Irish 
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separate  ejectments  for  non-payment  of  rent,  the  tenant  has  a  right  to 
redeem  one  of  the  holdings  without  being  obliged  to  redeem  the 
other. 

96.  By  the  Ejectment(/)  Acts,  either  the  lessee  or  his  assigpfiee,  or 
any  other  person  deriving  under  the  lease,  is  entitled  to  redeem  on 
complying  with  the  usual  requisites.  A  specific  interest,  legal  or  equi- 
table, either  as  assignee  or  undertenant(m),  in  the  whole  or  in  any 
part  of  the  demised  premises,  confers  a  right  to  redeem,  even  against 
the  consent  of  the  immediate  tenant,  on  exhibiting  a  bill  in  Equity  for 
that  purpose,  and  on  bringing  in  the  full  amount  of  the  rent  and  costs 
at  law  within  the  limited  time ;  and  as  a  partial  redemption  of  the 
ericted  premises  cannot  be  permitted,  an  undertenant  seeking  to  re- 
deem, though  holding  only  part  of  the  lands,  must  discharge  the 
entire  rent  due  to  the  landlord,  along  with  the  costs,  and  the  effect  of 
soeh  redemption  is,  to  set  up  the  lease  of  the  immediate(n)  tenant, 
and  the  interests  of  all  persons  deriving  under  the  lease  will  be  re- 
fested  without  any  new  lease  being  executed,  and  the  covenants  in 
the  immediate  lease,  as  well  as  in  the  several  under-leases,  become 
available  in  the  same  manner  as  if  no  eviction  had  taken  place,  and 
sach  redemption  renders  the  immediate  lessee  subject  to  the  covenants 
in  his  lease,  although  set  up  against  his  consent.  It  was  formerly 
contended,  that  after  execution  executed  the  tenant's  lease  could  only 
be  set  up  by  the  decree  of  a  Court  of  Equity,  because  the  Statute 
enacts(o),  that  if  the  tenant  shall  be  relieved  in  equity,  he  shall  hold 
without  any  new  lease ;  but  it  is  now  clearly  settled  that  the  landlord, 
by  accepting  the  rent  in  arrear  and  costs,  and  by  reinstating  the  tenant 
io  possession,  revests  the  tenant's  title  and  renders  it  complete,  and 
^t  the  original  lease  is  continued  without  any  new  lease  and  without 
any  decree. 

97.  By  the  Irish  Statute,  1 1  Anne,  c.  2,  in  case  the  tenant,  or  those 
<leriring  under  the  lease,  shall  suffer  judgement  to  be  recovered  and 
Qecution  to  be  executed,  without  paying  the  rent  in  arrear  and 
costs,  and  without  filing  any  bill  for  relief  in  equity  within  six  calen- 
^f  months  after  such  execution,  then  that  he  and  they  shall  be  barred 
^d  foreclosed  from  all  relief  at  law  or  in  equity,  but  a  mortgagee 
^Ut  of  possession  is  exempted  from  the  operation  of  this  Act :  the  effect 

.  (0  4  Geo.    I.   c.  5,  8.  4,  Irish ;  1 1  («)  1 1  Anne,  c.  2,  s.  5,  Irish ;  Berney 

^^e,  c.  2,  8.  4,  Irish.  v.  Moore,  2  Ridg.  Pari.  Ca.  322  ;  She- 

p.  C<R)  Berney  v.  Moore,  2  Ridg.  Pari,  ridan  v.  Dawson,  1  Jones's  Exch.  Rep. 

[-^  310-321  ;  Webber  p.  Smith,  2  Vern.  256. 

jjj^;    Malone   v,   Geraghty,   in   Chan.  (o)  Ld.  Kenmare  in  Error  r.  Lessee 

^^^buary,  1843  ;  5  Irish  Eq.  Rep.  549.  of  Supple,  Vern.  &  Scr.  10. 
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of  the  foreclosure(p)  of  the  tenant's  interest  under  this  Statute,  wb 
there  is  a  subsisting  mortgage,  is  to  transfer  the  equity  of  redempt 
in  the  lease  to  the  landlord,  the  object  of  the  Statute  being  to  del 
the  tenant's  interest  under  the  lease,  and  to  preserve  the  security  ( 
mortgagee  who  had  not  entered  into  possession. 

98.  In  order  to  obviate  the  inconvenience  resulting  from  the  ge 
ral  saving  of  the  rights  of  mortgagees,  a  clause  was  introduced  into  i 
8ubsequent(9)  Statute,  8  Geo.  I.  c.  2,  limiting  the  mortgagee's  right 
redeem,  and  it  was  thereby  enacted,  that  if  a  mortgagee,  out  qfpass 
sion^  who  was  served  with  the  ejectment,  did  not  pay  the  rent  andco 
within  nine  months  after  execution  executed,  he  should  be  barred  of 
remedy  at  law,  and  foreclosed  from  all  relief  in  equity  on  account  of  1 
mortgage,  and  that  the  landlord  should  hold  the  demised  premises  d 
charged  not  only  from  the  lease,  but^om  the  equity  of  redemption. 

99.  A  mortgage  registered  within  six  months  after  its  executi( 
will  not  be  defeated  by  ejectment  for  non-payment  of  rent  of  demis 
premises  unless  the  mortgagee  be  served ;  but  a  mortgagee  who  I 
been  duly  served,  will  be  barred  of  all  relief,  at  law  or  in  equity,  i 
less  within  nine  calendar  months  he  pay,  or  tender  the  lent  in  an< 
and  costs ;  and  though  a  mortgage  is  unregistered,  or  defectively 
gistered,  if  the  landlord  has  notice  of  its  existence,  he  must(r)  appr 
the  mortgagee  of  the  proceedings,  or  else  the  suppression  will, 
equity,  be  regarded  as  fraudulent,  and  relief  will  be  afforded  agai 
the  forfeiture  :  and  even  where  the  landlord  has  no  notice  of  the  63 
tence  of  the  mortgage,  the  mortgagee  is  entitled  to  redeem  during! 
same  period  of  nine  calendar  months  after  execution  executed,  as  1 
landlord  is  only  enabled  by  the  Statute(«)  to  proceed  with  his  eje 
ment  in  the  same  manner  as  if  the  mortgagee  had  been  duly  servi 
The  provisions  of  this  Statute  equally  apply  to  a  mortgage(^)  of  i 
equity  of  redemption,  or  second  mortgage  of  the  tenant's  lease,  and 
a  mortgage  of  part  of  the  demised  premises,  and  are  expressly  extend 
to,  and  include  an  assignee  of  a  mortgage  affecting  the  lands,  ifsu 
assignment  be  registered  within  six  months  after  its  perfection. 

100.  A  mortgagee  in  possession  is  treated  by  the  Ejectment  Ai 
merely  as  a  tenant  in  possession,  and  must,  in  that  capacity,  be  serr 
with  the  ejectment,  and  will  be  barred,  unless  he  redeem  within  s 
months  after  execution  of  the  writ  of  possession. 

(p)  Lessee  Stuart    v.   Smith,  Batty,  (r)  Biddulph  r.  St.  John,  2  Scb. 

318;   Lessee  Murphy  v.  Ellison,  I  Law  Lef.  521-533. 

Rec.  3*24 ;    Ellison  r.  Murphy,  4   Law  (*•)  8  Geo.  L  c.  2,  s.  5,  Irish. 

Rec.  162,  1st  series.  (/)  Ncsbitt  v.  Trcdenuick,  I  Bali' 

(^)  8  Geo.  L  c.  2,  ss.  4  and  5,  Irish.  B.  22-41. 
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101.  If  the  tenant  omit  paying  the  rent  and  costs  within  the  period 
of  ux  months  after  execution  executed,  and  the  amount  be  satisfied  by 
the  mortgagee  after  the  expiration  of  that  period,  and  within  the  pre- 
scribed term  of  nine  months,  it  becomes  an  important  consideration 
wbether  the  lease,  which  is  unquestionably  continued  by  means  of  such 
redemption,  for  the  benefit  of  the  mortgagee,  enures  also  for  the  benefit 
of  the  lessee  after  payment  of  the  mortgage  debt.  The  general  im- 
pression entertained  on  this  subject,  prior  to  Lord  Redesdale's  holding 
the  Irish  seals,  was,  that  a  mortgagee,  by  redeeming  within  the  nine 
months,  restored  the  tenant's  interest ;  but  he  intimated(tf)  doubts  as 
to  the  effect  of  such  redemption,  though  he  never  decided  the  question. 
Lord  Manners,  however,  held,  in  many  cases(t7),  that  a  mortgagee,  by 
redeeming  after  the  expiration  of  six  months,  and  within  the  period  of 
nine  months,  did  not  set  up  the  lease  for  the  benefit  of  the  lessee,  and 
that  the  tenant's  interest,  or  equity  of  redemption  in  the  demised  pre- 
mises, was  at  an  end,  or  rather  was  transferred  to  the  landlord,  who 
lad  a  right  to  redeem  the  mortgagee  by  payment  of  his  demand,  or 
that  the  mortgagee  might  by  a  decree  in  equity,  foreclose  and  sell  the 
interest  under  the  lease  for  payment  of  his  mortgage  debt :  upon  the 
sune  principle,  if  the  mortgagee  of  demised  premises  exhibited  his  bill 
in  equity,  after  the  expiration  of  six  mouths,  and  within  the  period  of 
nine  months,  for  liberty  to  redeem  the  evicted  lease,  it  was  usual  to  add 
n  prayer  for  foreclosure  and  sale  of  the  interest  in  the  lease,  and  it  was 
'^d(t(7),  that  the  evicted  tenant,  or  mortgagor,  was  not  a  necessary 
P^ty  in  such  suit,  because  the  mortgagee  and  landlord  were  considered 
^  stand  in  the  same  relation  to  each  other,  so  far  as  regarded  the  te- 
Oftnt's  lease,  as  mortgagor  and  mortgagee. 

102.  Joseph  Pemberton  being  seised(a;)  of  premises  situate  at  Clon- 
tarf,  by  lease  for  three  lives,  at  the  yearly  rent  of  £38  13*.  6d.,  in 
Hilary  Term,  1812,  confessed  a  judgement  in  the  penal  sum  of  £600, 
Payable  on  his  own  decease  to  James  Smith,  and  afterwards  by  inden- 
^e  dated  the  23rd  of  June,  1813,  which  was  duly  registered,  mort- 
i^^ed  the  demised  premises  to  Henry  Bingham,  for  the  purpose  of 
*^Uring  payment  of  a  sum  of  £1000  with  interest:  Joseph  Pemberton 
^i^tinued  in  possession,  and  a  year's  rent  having  become  due,  the 

.  C<()  Biddnlph  o.  St.  John,  2  Sch.  &  series;  Sheerman  v.  Walker,!  LawRec. 

^^*  535.  333,  Ist  series,  in  the  note. 

-J  C»)  Nesbitt  V,  Tredennick,  1  Ball  &  (w)  See   the  note  to  Rice  ».  Griffin, 

°-  ^-35  ;  Bingham  i?.  Pemberton.  MSS.  1    Molloy,  408 ;    Orpen   v.   Nettles,  2 

^ban.   Hil.  1818;   Orpen  v.  Nettles.  2  Molloy,  410. 


f*oU.  410,   MSS. ;    Ellison  v.  Murphy, 
^  Law  Rec.  332;  4  Law  Rec.  161,  1st 


(x)  Bingham  v.  Pemberton,  MSS. 
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landlord,  George  Vernon,  brought  an  ejectment  for  non-payment  o^ 
rent,  which  was  served  on  the  mortgagee,  and  other  necessary  parties^^ 
and  judgement  being  marked,  the  writ  of  possession  was,  on  the  3rd  o^i^ 
June,  1816,  duly  executed:  the  rent  remaining  unpaid,  Henry  Binghan^  , 
the  mortgagee,  on  the  8th  of  January,  1817,  after  the  expiration  c^^ 
six  months,  and  before  the  lapse  of  nine  months,  paid  all  rent  then  i:n 
arrear,  and  costs  to  the  landlord,  and  was  put  into  cu:tual  possession  of 
the  demised  premises.  Joseph  Pemberton  having  died,  a  bill  in  Equity 
was  exhibited  by  Henry  Bingham,  the  mortgagee,  against  the  heir  and 
personal  representative  of  the  lessee,  and  against  Edmond  Nugent,  a 
mortgagee  of  the  equity  of  redemption,  and  on  the  1st  of  February,  181 7, 
a  decree  was  pronounced,  whereby  the  Master  was  directed  to  take  an 
account  of  the  sum  due  to  the  plaintiff,  Henry  Bingham,  on  foot  of  his 
mortgage,  and  also  an  account  of  the  sum  due  to  the  subsequent  mort- 
gagee, and  of  the  sums  due  on  foot  of  all  prior  encumbrances.    On  the 
17th  of  November,  1817,  the  Master  made  his  report,  stating  the  sums 
due  to  the  several  creditors  by  mortgage  and  judgement,  and  as  the 
premises  would  be  utterly  insufficient  to  pay  the  plaintiff's  demand, 
and  the  prior  judgement  debt,  the  Master,  at  the  request  of  the  parties^ 
submitted  to  the  Court,  whether  the  judgement  after  the  redemption 
by  the  mortgagee,  continued  a  lien  on  the  premises.  The  cause  coming 
on  to  be  heard  on  the  Master*s  report.  Lord  Manners,  on  the  16th  of 
February,   1818,  ordered,  that  the  facts  should  be  stated  in  a  case  for 
the  opinion  of  the  Common  Pleas,  as  to  whether  the  conusee  of  the 
judgement  had  any,  and  if  so,  what  remedy  at  law  upon  his  judgement 
against  the  freehold  estate.      The  Common  Pleas(y)  certified  their 
opinion,  that  the  conusee  of  the  judgement  had  no  remedy  at  la^^ 
against  the  freehold  estate,  inasmuch  as  the  freehold  estate  created  by 
the  lease  to  Joseph  Pemberton,  was  avoided  and  determined  by  the 
proceedings  in  ejectment,  and  was  not  set  up  again  by  any  of  the  sub- 
sequent circumstances  stated  to  have  taken  place  between  the  lessor 
and  mortgagee. 

This  doctrine  never  was  recognized  by  the  Exchequer,  though  it 
was  considered  to  be  the  settled  law(2)  of  the  Court  of  Chancery :  the 
subject  has,  however,  been  re-considered,  on  appeal(a)  from  a  decree 
of  the  Exchequer,  and  the  question  is  now  definitively  settled(i)  by 

{y)  Bingham    y.    Pemberton,    C.   B.  Mahon,  in   Ellison   t?.  Murphy,  I  L**^ 

Hilary,   1819,   MSS.   Appendix,  2-2,  by  Rec.  333,  6th  May,  1828. 

Fletcher,  Moore,  and  Johnson,  Justices  (a)  O'Reilly  y.  Fetherston,  4  Blighs 

(Lord  Norbury  dissenting).  Pari.  C.   161,  N.  S. ;  2  Dow  &  CI.  39, 

(r)  See  the  observations  of  the  late  S.  C. 

Master  of  the  Rolls,  Sir  William  Mac  (6)  Lindsay   v.  Maxwell,  21st  Apnl. 
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the  decision  of  the  House  of  Lords,  affirming  the  Exchequer  decree, 
and  determining,  that  if  the  rent  and  costs  be  paid  by  the  mortgagee, 
withio  the  period  of  nine  months,  the  lease  being  continued  for  his  be- 
nefit, must  have  continuance,  effect,  and  operation  for  the  benefit  of  the 
lessee,  and  of  all  persons  deriving  any  benefit  under  him  :  Lord  Lynd- 
hurt,  in  pronouncing  judgement,  said,  he  thought  the  true  construc- 
tioo(c)  of  the  Statutes(</)  was,  when  there  is  not  a  mortgage,  and  the 
mooey  has  not  been  paid  in  six  months,  the  landlord  holds  the  land 
entirely  freed  from  the  effect  of  the  lease ;  and  if  there  is  a  mortgage, 
and  the  money  is  not  paid  within  nine  months,  he  holds  the  land  freed 
from  the  operation  of  the  lease,  as  it  respects  both  tenant  and  mortga- 
j[ee:  that  by  the  Statute(6),  8  Geo.  1.  c.  2,  if  the  rent  and  costs  be 
lot  paid  within  nine  mouths  of  the  prescribed  time,  the  landlord  shall 
K>ld  the  premises  freed  from  the  mortgage  and  the  equity  ofredemp- 
ioUj  thereby  implying,  that  if  the  money  be  paid  within  nine  months, 
oth  the  mortgage  and  the  equity  of  redemption  shall  continue  in  force 
g^ainst  him ;  so  that,  not  only  there  is  no  provision  for  transferring 
)e  equity  of  redemption  from  the  tenant  to  the  landlord,  but  so 
ir  as  the  provisions  of  the  Acts  go,  they  have  directly  a  contrary 
feet. 

103.  By  two  indentures  of  lease  dated  the  26th  of  February,  1793, 
>hn  Roberts  demised  part  of  the  lands  of  Shauganagh  to  Edward 
ent(y*)  for  three  lives  renewable  for  ever,  at  rents  amounting  in  the 
bole  to  the  yearly  sum  of  £214  10«.  1 1</.,  and  subject  to  a  renewal 
^<5  of  ten  shillings  on  the  fall  of  every  cestuique  vie :  by  deed  dated 
e  25th  of  June,  1796,  and  duly  registered,  the  lessee  mortgaged  his 
terest  in  the  demised  premises  to  secure  repayment  of  the  sum  of 
tiOO,  which  mortgage  afterwards  became  vested  in  Thomas  Richard 
>eedham.  Upwards  of  ten  years*  rent  having  fallen  in  arrear,  the 
^sor  as  of  Easter  Term,  1810,  brought  two  ejectments  for  non-pay- 
i^ent  of  rent,  with  which  both  the  lessee  and  mortgagee  were  duly 
^rved ;  the  lessee  took  defence,  and  judgements  being  marked  on  his 
consent,  the  lessor,  on  the  16th  of  February,  1819,  executed  his  writs 
^Ihaberey  and  obtained  possession  :  the  period  of  six  months  was  suf- 
fered to  elapse  without  redeeming  the  premises,  but  after  that  period 
bad  passed,  and  within  the  redemptionary  period  of  nine  months,  the 

831,  before  Ld.   Plunket;    Sloaiie   v.  (d)  4  Geo.  I.  c.  5,  Irish;  8  Geo.  I. 

ilahon,  I  Drury  &  Walsh,  189;  Ellison  c.  2,  Irish. 

\  Murphy,  4  Law  Rec.  IGl,  1st  series.  {e)  8  Geo.  I.  c.  2,  Irish. 

(c)  O'Reilly  ».  Fetherston,  4  Bligh's  (/)  Kent  ».  Roberts,  Eq.  Exch.  Mich. 

»arl.  Ca.  161-188;  1  Dow  &  Cla.  39-  1840;  3  Irish  Eq.  Rep.  279. 
8. 
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mortgagee  declared  his  intention  to  redeem,  when  the  landlord  agreed 
to  pay  the  mortgage  debt  on  getting  a  reconveyance  of  the  mortgaged 
premises,  and  by  deed  dated  the  i3th  of  November,  1819,  after  recit- 
ing the  leases,  the  mortgage,  the  ejectments,  and  that  the  lessee  had 
not  redeemed  within  six  months,  the  mortgagee,  in  consideration  of 
the  sum  due  on  his  mortgage,  and  of  being  released  from  all  arrears 
of  rent,  reconveyed  the  mortgaged  premises  to  the  lessor,  his  heirs  and^ 
assigns,  for  the  lives  of  the  cestuique  vies  named  in  the  original  lease&^ 
The  lessee,  Edward  Kent,  on  the  20th  of  April,  1820,  exhibited  hi^ 
bill  against  the  lessor,  John  Roberts,  stating  the  reconveyance  of  th^ 
mortgage  to  the  lessor  within  the  redemptionary  period  of  nine  moQtfa&., 
and  praying  that  the  lessee  should  be  declared  entitled  to  redeem,  o^; 
payment  ofthearrear  of  rent  and  costs,  and  of  the  mortgage  debt,  and  afil^:K 
getting  credit  for  what  the  lessor  made  of  the  premises,  to  be  restor&cf 
to  the  possession :  the  defendant  having  answered,  issue  was  joined  in 
the  cause  in  Trinity  Term,  1820 :  the  lessee  died  in  the  year  1824, 
and  the  lessor  died  in  the  year  1826.     In  March,  1836,  Edward  Kent 
the  younger,  as  heir  at  law,  and  personal  representative  of  his  father 
the  lessee,  filed  his  bill  of  revivor  and  supplement,  and,  upon  the  hear- 
ing, it  was  decided,  that  the  privilege  of  redemption  given  to  the  mort- 
gagee was  to  be  exercised  by  him,  not  merely  for  his  own  benefit,  but 
for  the  benefit  of  all  other  persons  interested  in  the  lease,  and  that  any 
act  by  the  mortgagee  in  effecting  a  redemption,  enured  to  the  benefit 
of  all  persons  deriving  under  the  lessee  ;  and  the  plaintiff,  Edward 
Kent  the  younger,  was  declared  entitled  to  redeem  the  two  leases,  on 
payment  of  all  rent  in  arrear,  and  the  costs  at  law,  and  on  payment  of 
principal,  interest,  and  costs  due  on  foot  of  the  mortgage,  and  an  ac- 
count was  directed  to  be  taken,  of  what  the  landlord  really  and  bona 
Jide^  without  fraud,  deceit,  or  wilful  neglect,  made  of  the  lands,  from 
the  time  of  his  entering  into  the  possession,  and  in  case  the  plaintiff 
should  redeem,  he  was  declared  entitled  to  a  renewal  of  both  leases,  on 
payment  of  all  rents,  renewal  and  septennial  fines,  and  interest :  and 
the  parties  were  ordered  to  abide  their  own  costs  of  the  cause. 

The  immediate  lessee,  or  his  assignee,  is  a  necessary  party(^)  to  a 
bill  for  redemption  by  a  mortgagee  or  undertenant,  as  the  mortga- 
gor or  immediate  tenant  ought  to  be  present  on  taking  the  usual  ac- 
counts. 

104.   It  has  not  been  decided,  whether  a  judgement  crcditor(A)  of 

{g)  Adams  v.  St.  Legcr,  I  Ball  &  B.       Eq.  Rep.  452,  upon  a  bill  for  renewal  i 
181.  .3  <&  4  Vict.  c.  105,  s.  21,  Irish. 

(/*)  But  see  Smith  t?.  Shannon,  3  Irish 
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a  lessee,  or  a  person  entitled  to  a  rent-charge  issuing  out  of  demised 
premises  can  maintain  a  suit  in  Equity  against  the  landlord,  for  re- 
demption of  an  evicted  lease :  it  is  not  requisite  that  such  persons 
should  be  served  with  an  ejectment  for  non-payment  of  rent,  nor  will 
they  be  allowed(t)  to  take  defence  to  the  ejectment,  and  unless  fraud 
or  collusion  be  shewn(^')  between  the  landlord  and  evicted  tenant,  for 
the  purpose  of  defeating  the  claims  of  persons  entitled  to  encumbrances 
on  the  demised  premises,  it  is  considered  that  such  a  suit  could  not  be 
sustained :  however,  a  receiver  has  been  appointed  by  the  Exchequer 
under  the  Statute(A),  5  &  6  Will.  IV.  c.  55 ^  at  the  suit  of  a  judgement 
creditor(/)  over  premises  held  by  virtue  of  a  lease  for  lives,  after  evic- 
tion for  non-payment  of  rent,  and  before  the  time  allowed  for  redemp- 
tion had  expired,  upon  the  undertaking  of  the  creditor  to  discharge  the 
sum  due  to  the  landlord  for  rent  and  costs. 

105.  The  Statute(m),  1 1  Anne,  c.  2,  does  not  express  in  very  in- 
telfigible  language(n),  the  mode  in  which  a  landlord  entering  into  pos- 
session is  to  be  charged  upon  the  tenant's  redeeming,  but  the  intention 
of  the  legislature  appears  to  have  been,  that  the  landlord  should  only  be 
accountable  for  what  he  really  and  bondjide  made,  or  without  fraud, 
deceit,  or  wilful  neglect,  might  have  made,  of  the  demised  premi- 
ses while  he  remained  in  possession :  it  is  not  unusual  that  the  decree 
for  redemption  should  direct  an  account  of  what  the  landlord  made,  or 
without  wilful(o)  default  might  have  made,  of  the  premises,  although 
the  8ub8titution(p)  of  default,  in  place  of  neglect,  is  not  warranted  by 
the  Act,  and  the  landlord,  in  some  instances,  may  be  prejudiced  by  the 
iteration  :  a  landlord  by  omitting  to  let  a  dwelling-house  and  demesne 
during  the  time  allowed  for  redeeming,  might  be  subject  to  the  impu- 
^tion  of  wilful  default,  though  not  of  wilful  neglect,  if  it  appeared  that 
S^t  risk  of  waste,  dilapidations,  or  mismanagement,  would  be  en- 
^nntered  by  a  demise  for  so  short  a  term. 

106.  A  mortgagee  redeeming  after  the  lapse  of  six  months,  and 
^thin  the  period  of  nine  months,  is  entitled  to  an  account  of  what  the 
**iidlord  really  and  bondjide  made,  or  without(y)  fraud,  deceit,  or  wil- 

^  (t)  See  Lessee   Balfour    v.  Ejector,  (n)  S wanton  v.  Biggs,  2  MoUoy,  20. 

^«nu  &  Scr.  98.  (o)  O'Reilly  v.  Fetherston,  4  Bligh's 

w  (/)  See  Jones  v,  Kearney,  2  Irish  Eq.  Pari.   Ca.  174,  N.  S. ;  Biddulph  ».  St 

*^f.  134.  John,  2  Sch.   &  Lef.  536 ;    Orpen  v. 

A)  6  &  6  Wm.  IV.  c.  55,  Irish;  3  &  Nettles.  2  MoU.  410,  MSS. 

^  Vict  c.  105,  8.  21,  Irish.  (o)  Swanton   v.  Biffgs,  2  Moll.  20; 

p,  (0  Executors  of  Hill  v.  Kerr,  2  Irbh  Cidlaghan    v.   Lord  Lismore,    Beatty, 

*^S[Rep.  410.  224;    M*Ineherny  v.  Galway,  Jones  & 

J    (m)  11  Anne,  c.  2,  s.  4,  Irish  ;  4  Geo.  Carey,  247. 

*•  c.  2,  s.  3,  English.  (7)  Since  the  decision  of  the  House  of 
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ful  neglect,  might  have  made  of  the  demised  premises,  subsequently 
to  the  execution  of  the  writ  of  habere^  and  to  have  any  balance  foun^ 
due  by  the  landlord  on  such  account  applied  in  reduction  of  his  mor^ 
gage  debt,  although  if  there  had  been  no  eviction,  the  mortgagee(»»— 
could  not  have  rendered  the  tenant  answerable  for  such  rent. 

107.  A  distinction  is  taken  by  Sir  Anthony  Hart  between^*)  ttm< 
mode  of  accounting  where  a  landlord  obtains  possession  under  an  irn&. 
gular  ejectment,  and  is  to  be  regarded  as  a  wrong-doer,  and  where  tli« 
landlord,  having  entered  under  a  rightful  eviction,  is  required  to  restore 
the  premises,  and  is  sought  to  be  made  accountable(^)  pursuant  to  the 
Statute  :  in  the  latter  case,  the  landlord  is  only  chargeable  for  what 
he  actually  received,  and  not  for  the  whole  of  the  rents  at  which  the 
lands  had  been  previously  let  to  undertenants,  though  if  the  landlord 
omitted  to  use  due  diligence  in  letting  the  premises,  or  in  collecting 
the  rents,  he  would  be  charged  with  a  fair  occupation  rent,  and  by  the 
express  words  of  the  Act,  if  the  money  which  the  landlord  made,  or, 
without  wilful  neglect,  might  have  made  of  the  premises,  happened  to 
be  less  than  the  reserved  rent,  the  tenant  would  be  answerable  for  soch 
deficiency  before  he  could  be  reinstated  in  the  possession.     However, 
where  the  landlord  is  to  be  treated  as  a  wrong-doer,  an  account  will  be 
directed  of  what  sums  he  made,  or,  without  wilful  default(«),  might 
have  made  of  the  premises,  from  the  time  of  his  entering  into  posses- 
sion, and  if  he  occupied  the  lands,  or  set  them  along  with  other  pre* 
mises  at  an  entire  rent,  the  Master  will  be  ordered  to  fix  a  fair  occu- 
pation rent :  if  the  demised  premises  did  not  produce,  or  the  landlord 
holding(t;)  such  wrongful  possession  was  unable  to  procure  so  much 
out  of  the  lands  as  would  be  sufficient  to  satisfy  the  rent  reserved  by 
the  lease,  it  would  require  very  peculiar  circumstances  to  warrant  the 
landlord  in  charging  the  tenant  with  the  excess. 

108.  A  party  who  advances  money  to  save  a  leasehold  estate  from 
eviction  for  non-payment  of  rent,  has  a  lien  on  the  property  so  pr^ 
served,  in  preference  to  earlier  charges  affecting  it :  an  encumbrancer 
having  agreed  to  advance  a  sum  of  money  to  save  lands  from  eviction 
for  non-payment  of  rent,  obtained  a  security  by  deed  affecting  the  pre- 

Lordsin  O'Reilly  r.  Fether8ton,4  Bligh's  (^)  Callaghan  v.  Ld.  Lismore,  BeattTi 

Pari.  Ca.  161,  mortgagees  can  only  have  223. 

an  account  in  the  same  form  as  the  te-  (0  1 1  Anne,  c.  2,  s.  4,  Irish ;  4  Gto. 

nant.  II.  c.  2,  s.  3,  English. 

(r)  Orpen  v.  Nettles,  in  Chan.  23rd  (u)    See  the    decree    in  Sullivan  «• 

June,  1820,  MSS. ;  2  Moll.  411,  S.  C.  ;  Jacob,  1  Moll.  472-479. 
Biddulph    V,   St.  John,  2  Sch.  &  Lef.  (o)  Callaghan  v.  Ld.  Lismore.  Be»tty» 

535.  227. 
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^payment  of  the  amount,  and  afterwards  discharged  the  rent 
and  redeemed  the  premises  ;  the  property  having  been  sold 
cree  for  payment  of  debts,  it  was(u?)  ruled  that  the  sum  so 
ras  to  be  deemed  a  lien  on  the  lands  in  preference  to  the  de- 
arlier  encumbrancers,  and  as  the  security  given  for  such  ad- 
ed  unavailing,  that  the  claimant  was  remitted  to  her  original 

.  tenant  having  filed  his  bill  to  redeem,  and  deposited  in 
rent  and  costs,  will  not  be  suffered  to  dismiss  his  bill  and 
is  deposit,  on  finding(a;)  the  balance  reported  due  by  him 
he  anticipated,  and  though  the  bill  be  dismissed,  the  Court 
the  sum  so  lodged  to  be  paid  over  to  the  landlord  in  part 
of  the  sum  reported  due.  Lord  Eldon  says,  that  where 
is  brought  by  a  plaintiff  into  Court,  and  the  bill  is  dismissed 
its,  the  Court  cannot  direct  the  money  to  be  paid  back  to 
9f;  but  where  a  tenant,  who  filed  a  bill  for  redemption,  by 
art  dismissed  his  own  bill  before  hearing(^),  Sir  Michael 
1  held,  that  the  plaintiff  was  entitled  to  get  back  the  residue 
»sit,  after  payment  of  the  defendant's  costs. 
L  bill  to  redeem  evicted  premises  being  rendered  necessary, 
iult  of  the  tenant  in  omitting  to  discharge  his  rent,  he  will 
titled  to  relief  on  the  terms  of  paying  the  costs  incurred  in 
iless  it  shall  appear,  on  taking  the  account,  that  a  full  year's 
ot  in  arrear  at  the  time  of  the  service  of  the  ejectment,  or 
osecution  of  the  suit  in  equity  had  become  necessary  in  con- 
z)  of  the  landlord's  misconduct. 

tgagee  being  decreed  entitled  to  redeem,  on  payment  of  the 
ear,  and  of  the  full  costs,  both  at  law  and  in  equity,  it  was 
lat  in  case  such  rent  and  costs,  after  all  just  credits,  should 
i  within  one  calendar  month  after  the  Master  should  have 
eport,  then  that  the  bill  should  stand(i)  dismissed  with  costs, 
payment  by  the  mortgagee,  he  should  be  entitled  to  have 

5  r.  Hales,  5  Irish  Eq.  Rep.  Haynes   v.  Colthnrst,   1  Hogan,  377 ; 

9.  Williams,  Wallis,  325.  Blennerhassett  v,  Scanlan,  1  Hogan,  363 ; 

^han  V.  Ld.  Lismore,  2  Moll.  Bowser   t;.  Colby,  1  Hare's  Rep.  109- 

JD  V,  Baldwin,  2  Irish  Eq.  142. 

3ostel1o  V,  Hunt,  2  Irish  Eq.  (a)  Reade  v,  De  Montmorency,  5  Ir. 

lote ;   Butler  v.  Ld.  Portar-  Eq.  Rep.  40 ;  Newenham  v,  Mahon,  3 

hru.  &  Warr.  65.  Ir.  Eq.  Rep.  304 ;  Malone  v.  Geraghty, 

le  V,  Jackson,  2  Russ.  351-  5  Irish  Eq.  Rep.  549. 

(b)  Biddulph  V.  St.  John,  2  Sch.  & 

efTe  V.  Dennehy,  Flan.  &  K.  Lef.  5'i5 ;  Wilde  v.  Manley,  2  Moll.  413 ; 

sb  Eq.  Rep.  323 ;   and  see  Drought  v.  Redfoord,  1  Moll.  572. 


1174 


RECOVERY  OF  POSSESSION. 


the  amount  repaid  by  the  tenant  Where  the  Master's  report  in 
cause  finds  that  the  whole  arrear  of  rent  has  been  discharged  dur 
the  progress  of  the  suit,  out  of  the  profits  of  the  demised  premises 
ceived  by  the  landlord,  Sir  Anthony  Hart  considered  that  the  ten; 
was  entitled  to  indulgence(c),  and  having  ordered  the  costs  to 
taxed,  allowed  three  months  for  their  payment  after  the  amount  sho 
be  ascertained. 


the 


int 
Id 


(c)  Drought  V.  Redfoord,  1  Molloy,  672. 
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the  Irish  Statute(a),  66  Geo.  III.  c.  88,  after  reciting,  that 
re  often  suiferers  by  tenants  running  away  in  arrear  and  de- 
lements  demised,  or  agreed(b)  to  be  demised  to  them,  in 
the  landlord  is  obliged  to  resort  to  an  efectment  for  recovery 
)n,  the  expense  of  which,  in  many  cases,  exceeds  the  value 
ment :  it  is  enacted^  that  if  any  tenant  holding  any  tene- 
iland,  who  shall  be  in  arrear  for  one-half(c)  year's  rent,  shall 
tenement  demised  to  him,  or  \eave{d)  the  same  uncultivated, 
I  off  the  stock  andcropi  or  otherwise  abandon  the  same^  so 
ient  distress  may  be  had  to  countervail  the  arrears  of  rent 
>r  the  same,  it  shall  be  lawful  for  the  landlord,  or  lessor,  of 
nt  so  deserted,  or  left  unoccupied  or  uncultivated,  to  proceed 
civil  bill  to  obtain  possession  of  the  tenement  so  deserted, 
>ccupied :  and  thereupon  it  shall  be  lawful  for  two  or  more 
the  peace  of  the  county  in  which  such  tenement  shall  be, 

>.  III.  c.  88,  8.  1,  Iriflh;  11  is  required  to  be  in  arrear. 
9,8.  16,  Engliflh.  {d)  In  the  Eiigli8h    Act,   the  word 

irord8   '*  agreed  to  be  de-  *'  and"  is  inserted, 
lot  in  the  English  Act,  1 1  (e)  The  words  in  italics  are  not  in  the 

6.  English  Statute. 
English  Act,  a  yearns  rent 
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having  no  interest  in  the  demised  premises,  at  the  request  of  sach  laa 
lord  or  lessor,  his  bailiff  or  receiver,  to  go  upon  and  view  the  san 
between  the  hours  of  ten  o'clock  in  the  forenoon,  and  four  o'clock 
the  afternoon,  and  having  fully  ascertained,  to  their  satisfaction,  I 
examination  of  witnesses,  or  by  their  own  view,  that  the  premises  aj 
so  deserted  by  the  tenant(y*),  or  left  so  unoccupied,  and  without  sufi 
cient  distress  to  countervail  the  arrears  of  rent  then  due,  to  certify  U 
the  assistant-banister,  chairman  of  the  sessions  of  the  peace,  or  recor 
der,  before  whom  such  proceeding  by  civil  bill  shall  be,  under  tk 
hands  and  seals  of  such  justices,  that  they  have  together  viewed  the 
premises  in  question,  fully  describing  the  same,  and  that  the  same  ap- 
peared to  them  deserted  or  unoccupied,   and   without  any  distren 
thereon  sufficient  to  countervail  the   arrear  of  rent,   ascertained  by 
affidavit  of  the  landlord  or  lessor,  his  bailiff,  or  receiver,  to  be  doe 
thereon,  after  all  fair  and  just  allowances :  which  certificate,  when 
proved  to  have  been  duly  executed,  shall  be  sufficient  and  condufflTe 
evidence  of  the  facts  therein  contained,  unless  the  same  shall  be  dis- 
proved by  contrary  evidence,  to  the  satisfaction  of  the  judge  befoR 
whom  the  case  shall  come,  upon  such  civil  bill,  or  appeal  from  wA 
civil  bill :  and  it  shall  be  lawful  for  such  landlord,  after  obtaining  ftoo 
the  justices  the  certificate,  to  serve  a  process(^)  on  such  civil  Inil, 
together  with  a  copy  of  such  certificate,  on  the  tenant  against  whoa 
such  proceeding  shall  be  had,  if  such  tenant  can  be  found;  and  if  not, 
to  affix  such  process,  and  a  copy  of  such  certificate^  upon  some  noto- 
rious part  of  the  said  tenement,  and  also  upon  the  door  of  the  parish 
church,   if  the  same  shall  be  in  repair,  and  also  upon  the  door  of  the 
Roman  Catholic  Chapel,  if  any,  within  the  parish,  summoning  the  te- 
nant or  tenants,  who  may  have  so  deserted  the  premises,  personally  to 
appear  before  the  assistant-barrister,  or  before  the  chairman  of  the  ses- 
sions of  the  peace,  or  recorder,  as  the  case  may  be,  on  a  day  certain, 
at  a  quarter  sessions  to  be  held  for  the  division  of  the  county  in  which 
the  premises,  or  any  part  of  them,  shall  be,  or  at  a  court  to  be  heMh^ 
fore  the  recorder  for  the  hearing  and  determining  of  civil  bills,  in  cases 
where  the  premises  shall  be  situate  within  the  county  of  the  cityoi 
Dublin,  to  answer  the  bill  of  the  landlord  or  lessor :  and  that  it  shall 
be  lawful  for  the  judge,  upon  such  civil  bill,  and  upon  proof  of  snch 
certificate,  by  any  person  who   may  have  witnessed  its   execution, 
and  upon  proof(A)  that  at  least  one  half  year's  rent  was  due  to  such 

(/)  In  the  forms  annexed  to  the  Irish  s.  2,  Irish. 
Statute,  58  Geo.  111.  c.  39,  the  word  (/*)  See  Stat  58  Geo.  III.  c.  39,  «•* 

"and"  is  inserted.  Irish^ 

(£)  See  the  Stat.  58  Geo.  III.  c.  39, 
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}r  lessor,  for  the  premises,  when  such  proceeding  was  com- 
and  that  the  process  on  such  civil  bill,  and  a  copy  of  the  eer- 
rere  served,  or  that  the  tenant  could  not  be  found,  so  that  the 
Id  be  served,  and  then  upon  proof  that  such  process  and  a 
he  certificate  had  been  duly  affixed  upon  the  several  places 
to  this  Act ;  and  upon  hearing  the  tenant,  in  case  such  tenant 
iar,  and  such  evidence  as  shall  be  offered  on  behalf  of  such 
any  shall  be  offered,  and  duly  considering  the  same,  to  decree 
>rd,  or  lessor,  to  be  put  into  possession  of  the  premises. 
le  corresponding  English  Act(t),  upon  which  the  Irish  Statute 
requires  that  the  premises  sought  to  be  recovered  by  reason 
>n,  shall  be  holden  at  a  rack-rent,  that  one  year's  rent  shall  be 
that  there  shall  be  an  actual  demise,  and  enables  the  viewing 
ipon  their  certificate,  to  put  the  landlord  into  possession,  dis^ 
f  the  lease,  while  the  certificate  of  the  justices,  under  the  Irish 
•nly  made  evidence  to  warrant  a  decree  for  possession  by  the 
3arrister.  Subsequently  to  the  Irish  Statute(j),  an  Act(A) 
d  in  England  by  which  the  provisions,  powers,  and  remedies 
andlords  by  the  English  Statute,  II  Geo.  II.  c.  19,  in  case 
^nant  deserting  demised  premises,  and  leaving  them  unculti- 
unoccupied,  without  sufficient  distress,  were  extended  to  the 
nants  holding  any  lands  or  tenements  at  a  rack-rent,  who  shall 
ar  for  one  half  year's  rent,  and  who  shall  hold  such  premises 
'  demise  or  agreement^  either  written  or  verbal^  and  although 
or  power  of  re-entry,  be  reserved  to  the  landlord  in  case  of 
lent  of  rent. 

le  preamble  to  the  sixteenth  section  of  the  English  Statute, 
II.  c.  19,  recites  the  expense  and  delay  which  landlords  were 
recovering  by  ejectment,  and  Lord  Kenyon  held,  that  this 
t  only  applied  to  cases  where  the  landlord  could  support  an 
,  and  therefore  where  justices  declined  proceeding  under  the 
» put  a  landlord  into  possession  of  deserted(/)  premises,  because 
t  was  only  a  lodger,  it  was  ruled  that  the  case  was  not  within 
mless  the  demised  premises  were  holden  by  lease  containing 
of  re-entry  :  and  in  a  subsequent  case.  Lord  EUenborough 
at  a  right  of  re-entry(m)  must  exist,  in  order  to  enable  a  land- 
ail  himself  of  the  benefit  of  this  Statute.  The  preamble  to  the 

3o.  II.  c.  19,  8.  16,  English.  (/)  Woodfall's  Landlord  and  Tenant, 

eo.  III.  c.  88,  Irish.  by  Harrison,  815. 

eo.  in.  c.  52,  English  ;  there  (m)  Ex  parte  Pilton,  1  B.  &  Aid.  369. 
ponding  Irish  enactment. 
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Irish  Statute,  56  Geo.  III.  c.  88,  also  recites  the  necessity  of  resortL 
to  an  ejectment  for  recovery  of  possession  of  deserted  premises,  andt 
expediency  of  providing  a  less  expensive  mode  for  that  purpose,  f 
lowing  the  English  Act  in  that  respect ;  and  hence  it  is  to  be  inferrc 
that  in  proceeding  under  the  Irish  Act  for  recovery  of  possession  oi 
deserted  tenement,  it  is  requisite  that  the  premises  shall  be  holde 
either  under  a  lease  or  an  agreement  in  writing  for  a  lease  containiiij 
a  clause  of  re-entry  for  non-payment  of  half  a  year's  rent.  This  Sta 
tute(n),  which  enables  an  inferior  jurisdiction  to  defeat  a  lease  for  de 
sertion,  whatever  may  be  the  amount  of  the  reserved  rent,  or  the  pro 
portion  which  such  rent  bears  to  the  value  of  the  land,  and  withoa 
allowing  any  time  after  execution  executed  for  redeeming  the  premi 
ses,  ought  to  receive  a  strict  construction,  and  great  caution  should  k 
observed  in  following  its  provisions  with  accuracy. 

4.  It  is  difficult  to  define,  with  any  degree  of  precision,  what  shal 
constitute  a  desertion  of  demised  premises  within  the  meaning  of  tin 
Statute,  and  the  legislature,  with  a  view  of  guarding  the  tenant  agains 
surprise,  have  required  the  opinion  of  two  justices  of  the  peace,  an 
have  allowed  any  party  liberty  to  controvert  such  opinion,  or  findioj 
of  the  justices,  by  producing  contradictory  evidence  before  the  assii 
tant-barrister,  and  upon  appeal  from  his  decree  before  a  judge  o 
assize.  In  order  to  enable  a  landlord  to  defeat  his  tenant's  interest  ii 
demised  premises  by  reason  of  desertion,  it  is  requisite  there  shoal 
be,  at  least,  half  a  year's  rent  in  arrear,  and  that  there  should  do 
be  any  property  on  the  premises,  accessible  to  the  landlord's  distress 
sufficient  to  countervail  the  arrear:  in  the  absence  of  any  availabl 
distress,  the  nature  and  quality  of  the  premises  must  be  considered,  fo 
the  purpose  of  ascertaining  what  is  to  be  construed  an  abandonmeD 
by  the  tenant :  the  tenant's  holding  may  consist  either  of  a  dwelliof 
house  with  appurtenances,  or  of  a  dwelling-house  and  farm,  or  ofi 
farm  without  any  residence,  and  the  whole,  or  a  part  of  such  tenement 
may  be  in  the  occupation  of  undertenants. 

The  Statute(o)  enables  a  landlord  to  proceed  by  civil  bill,  wlefl 
his  tenant  deserts  the  demised  premises,  or  leaves  them  uncultivatw> 
or  carries  off  the  stock  or  crop,  or  otherwise  abandons  them,  without 
leaving  sufficient  distress ;  and  it  appears  by  the  form  of  civil  bill^l*' 
cree  annexed  to  the  Statute(p),  58  Geo.  III.  c.  39,  that  the  premise 
must  be  deserted  and  left  unoccupied  by  the  tenant  without  adequate 

(n)  50  Geo.  III.  c.  88,  Irish.  (/O  58  Geo.  III.  c.  89,  Irish. 

\o)  50  Geo.  Hi.  c.  88,  Irish. 
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istress:  the  mere  want  of  cultivation  is  not  sufficient  to  authorize 
landlord  to  defeat  his  tenant's  interest,  unless  the  premises  are  de- 
rted  and  left  unoccupied  :  there  must  be  either  a  total  desertion,  or 
ch  an  abandonment  as  will  defeat  the  landlord's  remedy  by  distress, 
dthe  non-cultivation  (9),  and  removal  of  the  stock  and  crop,  are 
I7  enumerated  as  means  by  which  such  an  effect  may  be  produced, 
i  not  as  distinct  offences.  The  tenant  of  a  dwelling- house(r)  and 
m  having  suffered  a  year's  rent  to  become  due,  two  justices  of  the 
ice,  acting  under  the  English  Statute,  viewed  the  premises,  and  as- 
tained  that  the  tenant's  goods  were  removed,  but  they  found  his 
fe  and  children  occupying  the  house,  and  that  the  only  furniture  it 
itained  consisted  of  a  few  chairs,  which  the  tenant's  wife  said  be- 
iged  to  a  neighbour,  upon  which  the  justices  granted  their  certifi- 
e,  and  possession  was  delivered :  the  tenant  having  appealed  from 
I  order  of  the  magistrates,  the  judges  of  assize  held  that  the  premi- 
iiad  not  been  deserted  within  the  meaning  of  the  Act,  and  awarded 
titution.  However,  where  a  tenant  holding  a  house  in  New  Bond- 
eet,  at  a  yearly  rent  of  £300,  ceased  for  several  months  to  reside,  or 
ry  on  business  there,  and  having  left  no  furniture  or  goods  on  the 
(mises,  except  a  French  stove,  and  the  royal  coat  of  arms,  which  had 
It  £150,  and  were  not  of  sufficient  value  to  discharge  the  rent  in 
ear,  it  was  ruled(^)  to  be  a  clear  case  of  desertion,  though  the  land- 
d  was  aware  where  the  tenant  might  be  found,  and  though  the  jus- 
es,  at  the  time  of  making  the  view,  found  a  person  in  the  house,  who 
8  employed  by  the  tenant  to  shew  the  premises.  If  a  tenant's  hold- 
;  consist  of  a  farm  of  arable  and  pasture  land,  without  any  dwelling- 
use,  and  half  a  year's  rent,  or  upwards,  is  in  arrear,  without  any 
intervailing  distress,  and  the  stock  and  crops  are  removed,  and  no 
^paration  made  to  cultivate  the  soil,  and  the  tenant  has  absconded, 
•  interest  may  be  defeated  in  consequence  of  the  abandonment,  but  if 
ubstantial  part(^)  of  the  land  be  occupied  and  cultivated  by  an  under- 
lant,  though  the  dwelling-house  and  chief  part  of  the  farm  is  de- 
ted  by  the  immediate  tenant,  a  proceeding  under  the  Statute  for 
lertion  cannot  be  supported. 

5.  The  Statute  directs  that  two  or  more  justices  of  peace  of  the 
inty,  having  no  interest  in  the  demised  premises,  at  the  request  of 

j)  Pennefather  r.  Gleeson,  Napier's  («)  Pilton,  ex  parte,  1  B.  &  Aid.  369 ; 

est,  124-128,  by  Bushe,  C.  J.  Doe  dem,  Atkins  v.  Roe,  2  Chitty's  Rep. 

**)  Ashcroft  V,  Bourne,   3  Barn.  &      179. 

>I.  684 ;    Sayage    v.  Dent,  2   Stra.  (0  Pennefather  v.  Gleeson,  Nap.  Dig. 

1;   2  Selw.  N.P.  736;  Bull.  N.  P.      124-129;  Stewart's  Comments,  25,  same 

case. 
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the  landlord,  his  bailiff,  or  receiver,  shall  go  upon  and  view  the  lands 
the  justices  cannot  lawfully  enter  upon  demised  premises,  though  d 
serted,  unless  a  request  or  complaint  shall  be  made  by  the  landlord 
his  agent,  stating  the  tenant's  desertion,  and  requiring  them  to  go  upoK3 
and  view  the  land,  for  the  purpose  of  certifying  the  facts  to  the  assiv^c 
ant-barrister,  pursuant  to  the  Statute :  such  a  request  or  complais^. 
need  not  be  upon  oath(ti),  and  may  be  made  verbally,  but  it  is  prudent 
for  persons  undertaking  such  a  duty,  to  require  a  request  or  complaiii^ 
in  writing.     The  certifying  justices  must  be  quite  free  from  any  bene- 
ficial interest  in  the  land,  and  they  should  be  wholly  unconnected  witi 
the  landlord,  and  therefore,  neither  the  landlord's  agent,  nor  any  per- 
son nearly  related  to,  or  closely  connected  with  him,  ought  to  act  as  a 
magistrate  in  viewing  the  premises. 

6.  The  two  justices  must  go  upon,  and  view  the  lands  at  the  same 
time,  between  the  hours  of  ten  o'clock  in  the  morning  and  four  in  tk 
afternoon,  and  if  they  shall  be  satisfied,  upon  their  own  view  and  en- 
mination,  that  the  demised  premises  are  deserted,  and  lefl  unoccapied, 
and  that  at  the  time  of  their  inspecdon,  no  distress  is  to  be  found  on  the 
lands,  or  that  any  distress  to  be  found  is  utterly  inadequate  to  dischvge 
the  rent  then  due  out  of  the  premises,  they  need  not  examine  any  iri(- 
ness  on  the  subject,  but  if  any  doubt  should  exist  as  to  the  desertioD, 
or  as  to  the  value  of  the  distress,  they  should  examine,  upon  oath,  dis- 
interested witnesses  who  can  supply  satisfactory  information :  diligent 
search  should  be  made  in  every  part  of  the  demised  premises,  and  in 
every  dwelling-house  and  building  on  the  lands  into  which  the  justices 
can  gain  admittance(t?),  for  the  purpose  of  discovering  any  distrainaUe 
property.  The  value  of  any  crop  growing  on  the  lands  should  be  taken 
into  account  in  estimating  the  adequacy  of  the  distress,  and  if  sncb 
crop  bear  any  reasonable  proportion  to  the  extent  of  the  farm,  or 
the  arrear  of  rent,  the  justices  ought  not  to  certify  an  abandomeflt. 
The  amount  of  the  rent  due  at  the  time  of  the  view,  after  all  just  and 
fair  allowances,  must  be  ascertained  by  the  affidavit  of  the  landlord,  or 
his  agent,  and  should  be  sworn  before  one  of  the  certifying  justices, 
pursuant  to  the  form(2^;)  given  by  the  schedule  to  the  Act,  in  ordcr(x) 
to  warrant  the  justices  in  granting  the  requisite  certificate. 

7.  The  certificate  of  the  viewing  justices  should  pursue  the  form 
given  in  the  schedule  to  the  Statute(^),  and  should  state  the  day  and 

(?/)  Bcisten    V.  Carew,   3  B.  &    Cr.  (^z)  Lockwood  v.  O'Brien,  Nap.  !%• 

64y ;  5  1).  &  Ry.  558,  S.  C.  115. 

(v)  See  ante,  1082.  (y)  Penncfather  r.  Glecson,  Nap.  !>«?• 

(mO  58  Geo.  III.  c.  39,  in  the  Schc-  124-127. 
dulc  of  Forms. 


CIVIL  BILL.  1181 

year  of  the  view,  and  that  such  view  was  made  by  them  within  the 

hours  appointed  by  the  Act,  at  the  landlord's  request,  and  should  fully 

describe  the  demised  premises,  following,  in  this  respect,  the  lease  or 

agreement  under  which  they  are  held,  and  should  state  the  estimated 

eontents  of  the  lands,  and  the  parish,  barony,  and  county  in  which 

they  are  situate,  the  possession  of  the  lessee  or  tenant,  that  the  pre- 

aises  appeared  to  the  justices  to  be  deserted  and  left  unoccupied,  and 

thaX  there  was  no  distress  on  them  sufficient  to  countervail  the  arrear  of 

lent,  being  one-half  year's  rent  (or  the  sum  of  £100,  being  more  than 

Ufa  year's  rent),  ^ascertained  by  the  affidavit  of  the  landlord  thereof, 

(or  of  his  bailiff),  then  due  thereout,  after  all  just  and  fair  allowances. 

The  certificate  must  be  executed  by  the  justices  under  their  respective 

liands  and  seals,  in  the  presence  of  a  subscribing  witness. 

8.  The  seventh  section(z)  of  the  Statute  requires,  where  the  pro- 
ceedings shall  be  grounded  on  desertion,  that  the  civil  bill  shall  spe- 
cify the  names  of  the  landlord  or  lessor,  and  of  the  tenant  or  tenants, 
lespectively,  the  nature  of  the  tenancy,  and  the  rent  at  which  the  pre- 
mises shall  be  holden,  the  description  of  the  premises,  and  the  baronies 
<»r  parishes  wherein  the  same  shall  be  respectively  situated,  the  fact  of 
desertion  by  the  tenant,  and  the  amount  of  rent  due,  after  all  fair  and 
jost  allowances,  and  the  insufficiency  of  distress  to  countervail  the  same; 
and  the  truth  of  the  contents  of  the  civil  bill  must  be  verified  by  the 
affidavit  of  the  lessor  or  landlord,  his  known  agent  or  receiver.  It  is 
unnecessary  to  specify  the  addition  or  place  of  residence(a)  of  the  par- 
tiesy  plaintiff  or  defendant,  in  a  civil  bill  for  recovery  of  possession :  in 
ordinary  cases  of  civil  bills,  the  residence  of  the  defendant  must  be 
stated,  for  the  purpose  of  shewing  that  he  resides  within  the  proper 
jurisdiction,  but  in  civil  bills  to  recover  possession  of  land,  the  defen- 
dant's place  of  residence  is  wholly  immaterial,  as  the  jurisdiction  de- 
pends on  the  locality  of  the  premises.  The  yearly  rent  should  be  cor- 
rectly 8tated(6)  in  a  civil  bill  for  desertion,  and  the  amount  of  rent  proved 
to  be  in  arrear  should  be  consistent  in  that  respect  with  the  certificate 
of  the  justices,  for,  if  it  should  appear  in  evidence,  that  a  lesser  sum 
was  due  for  rent  than  was  ascertained  by  the  landlord's  affidavit,  the 
oerdficate  of  the  insufficiency  of  distress  would  be  rendered  nugatory. 
The  nature  of  the  tenancy  must  be  distinctly  specified  in  the  civil 
billy  and  though  it  is  prudent  to  adhere  closely  to  the  form8(c)  given 

(r)  56  Geo.  III.  c.  88,  s.  7,  Irish.  Kinahan's  Digest,  95  ;    Napier's  Dig. 

(a)  See  Stewart's  Comments,  11,  re.  114. 

ferring  to  the  case  of  Mrs.  Palmer,  of  (£«)  See  Longfield's  Civil  Bills,  95. 

Hush,  ruled  on  appeal ;  Supplement  to  (c)  PennefaUier  v.  Gleeson,  Nap.  Dig. 
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by  the  Statute(c/),  so  far  as  circumstances  permit,  yet  any  form  to  tt^ 
like  effect  will  be  deemed  sufficient :  the  civil  bill  must  allege  that  tW 
holding  was  under  a  demise  (or  an  agreement  Jbr  a  demise)^  for  a  ter^ 
of  years,  or  for  a  life  or  lives,  but  it  does  not  appear  essential  that  tlm^ 
number  of  years,  or  the  names  of  the  cestuique  vies  should  be  set  fortli. 
A  mis-statement  of  the  nature  of  the  tenancy,  unlesscured  by  the  appear- 
ance of  the  defendant  on  the  hearing  of  the  civil  bill,  renders  all  the  pro^ 
ceedings  inoperative,  and  invalidates  the  eviction :  a  landlord  havinj^ 
recovered  possession  by  a  decree,  on  account  of  desertion,  in  which  tie 
premises  were  stated  to  be  holden(6)  under  an  accepted  proposal,  dated 
the  2nd  of  October,  1 8 1 2,  for  a  lease  for  three  lives  and  sixty-three  yean 
concurrently,  it  was  proved  on  the  trial  of  an  ejectment,  brought  after 
the  lapse  of  fifteen  yearsy  to  recover  back  the  possession,  that  a  lease  bad 
been  executed  between  the  same  parties,  dated  the  28th  of«April,  1814, 
for  three  lives  and  sixty  years  concurrently  at  the  same  rent,  and  it  ap- 
peared that  the  term  granted  by  the  lease  would  expire  one  year  sooner 
than  the  term  in  the  accepted  proposal :  after  verdict  for  the  defendant, 
upon  motion,  pursuant  to  leave  reserved,  that  the  verdict  should  be 
entered  for  the  plaintiff,  the  Exchequer  ruled,  that  the  civil  bill  decree 
could  not  be  sustained,  as  it  purported  to  evict  an  interest,  which  was 
not  in  existence  when  the  decree  was  pronounced ;  and  a  verdict  was 
ordered  to  be  entered  for  the  plaintiff.     In  this  case  the  Court  did  not 
attribute  as  much  importance  to  the  great  lapse  of  time,  as  such  a  cir- 
cumstance has  often  received. 

The  description  of  demised  premises  inserted  in  the  civil  bill  shouli 
in  all  material  parts,  pursue,  or  should,  at  least,  be  consistent  with  the 
description  contained  in  the  instrument  under  which  the  tenements  are 
holden  :  the  civil  bill  need  not  set  out  the  boundaries,  nor  refer  to  the 
occupation  of  former  tenants,  nor  specify  the  right  to  any  easement 
comprised  in  the  demise,  but  should  describe  the  denomination  of  land, 
or  that  part  of  the  denomination  demised  by  the  lessor  to  the  lessee, 
with  the  appurtenances,  out  of  which  the  rent  issues  :  the  estate  and 
interest  of  the  lessee,  and  of  all  persons  deriving  under  him,  must  be 
defeated  by  the  civil  bill  decree  for  desertion,  as  there  cannot  be  an 
eviction  of  parcel  of  the  land,  nor  an  eviction  of  any  partial  interest  in 
the  subject  of  the  demise.  The  form  given  by  the  Statute  for  the  ma- 
gistrate's certificate,  specifies  both  the  parish,  barony,  and  county,  and 
states  the  contents  of  the  farm  in  acres,  roods,  and  perches,  but  theSta- 

1-29;    Fox   t;.  M'Tiernan,  Longf.   Civil  (e)  lessee  Coffey  r.  Rahilly,  I  Jones'; 

Bills,  211.  Exch.  Rep.  274;  3  Law  Rec.  103,  m 

{(1)  58  Geo.  111.  c.  39.  series. 
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tute,  in  this  respect,  seems  to  be  only  directory,  and  the  statement 
either  of  the  parish  or  barony,  along  with  the  county,  will  probably  be 
<ieeiDed  sufficient,  and  the  omission  of  the  acreable  contents,  where  a 
precise  description  of  the  premises  in  other  respects  is  inserted,  will  not 
vitiate  the  proceeding, 

9.  An  affidavit  must  be  made  by  the  landlord,  his  known  agent  or 
receiver,  verifying  the  truth  of  the  contents(y^  of  the  civil  bill,  as  the 
Statute  does  not  warrant  such  summary  proceeding  without(^)  the 
oath  of  the  party,  or  of  his  agent,  that  all  the  facts  required  to  give 
the  inferior  court  jurisdiction,  and  alleged  by  the   civil  bill,  really 
exist :  the  affidavit  should  be  sworn  before  the  assistant  barrister,  and 
need  not  be  positive,  the  belief(A)  of  the  deponent  being  sufficient. 
Upon  an  ejectment  brought  for  the  purpose  of  impeaching  an  eviction 
under  a  civil  bill  decree  for  desertion,  after  default  made  by  defen- 
dant at  the  hearing,  the  Exchequer  held  that  an  affidavit(t)  verifying 
the  contents  of  the  civil  bill,  was  a  necessary  preliminary  to  give  the 
inferior  court  jurisdiction ;  but  the  decision,  restoring  possession  to 
the  evicted  tenant,  seems  to  have  been  founded  upon  fraud  in  obtain- 
ing the   civil  bill  decree :   and  subsequently  it  was  decided  by  the 
same  Court,  that  the  want  of  an  affidavit(j)  to  verify  the  civil  bill,  was 
cured  by  tenant's  appearance  in  the  inferior  court,  and  that  no  objec- 

.tion  which  could  have  been  made  on  the  hearing  of  the  civil  bill,  or 
upon  an  appeal  from  the  decree  of  the  assistant-barrister,  could  be 
laised  in  an  ejectment  brought  to  impeach  the  validity  of  the  civil  bill 
decree.  Upon  the  same  principle,  an  objection  that  the  certificate  of 
justices  of  the  peace  required  by  the  Statute,  was  not  proved  to  have 
been  given  in  evidence  upon  the  hearing  of  the  civil  bill,  will  not  be 
allowed,  as  the  Court  will  presume(A)  that  all  necessary  proof  was  g^ven 
for  the  purpose  of  obtaining  the  decree  of  the  inferior  court. 

10.  The  process  on  the  civil  bill,  with  a  copy  of  the  certificate  of 
the  justices,  must  be  served  on  the  tenant  against  whom  such  proceed- 
ing shall  be  had,  if  he  can  be  found,  and  if  not,  then  such  process  and 
copy  of  the  certificate  must  be  posted  upon  some  notorious  part  of  the 
premises,  and  also  upon  the  door  of  the  parish  church,  if  in  repair,  and 
upon  the  door  of  the  Roman  Catholic  chapel,  if  any  within  the  parish. 
The  civil  bill  process  and  justices'  certificate,  should  be  served  on  the 

(/)  Lockwood  V.  OBrien,  Nap.  Dig.      Dig.  131,  MSS. 
114.  (j)  Lessee  Hillyard  v.  Day,  cited  1 

(g)  Lessee  Moore  r.   Barlow,  Nap.      Jone8*s  Exch.  Rep.  276 ;  Nap.  Dig.  117; 
Dig.  185,  MSS.  Murphy  v.  Tracy.  Nap.  Di^.  118. 

(k)  Ld.  Waterford  v.  Harvey,  Nap.  (A)  Lessee  Coffey  v  Rahilly,  1  Jones, 

Dig.  117*  277>by  Pennefather,  Baron. 

(i)  Lessee  Moore   v.  Barlow,  Nap. 
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imniediate(Q  lessee,  or,  according  to  the  nature  of  the  demise,  on  th 
heir,  or  personal  representative  of  a  deceased  lessee,  his  or  their 
signs,  and  upon  any  undertenant  who  was  in  occupation  of  the  whol^ 
or  any  parcel  of  the  demised  premises,  immediately  previous  to,  or  « 
the  time  of  the  desertion  :  diligent  inquiries  should  be  made  for  tk^ 
purpose  of  discovering  the  residence  of  every  such  tenant,  so  as  -% 
satisfy  the  assistant-barrister,  either  that  none  of  them  could  b^ 
found,  or  that  such  of  them  as  could  be  discovered(m)  had  been  dulj 
served. 

11.  If  demised  premises  are  deserted,  courts  of  justice  in  England 
will  not  order  that  posting  a  declaration  in  ejectment  shall  be  deemed 
sufficient  service,  because  the  landlord  ought  to  proceed  for  reoo^erj 
of  possession,  as  directed  hy  the  Statutes,  for  desertion :  where  demiied 
premises  consist  of  unfinished  and  uninhabited  houses(n),  or  where  a 
dwelling-house  is  abandoned  by  the  tenant,  and  the  interior(o)  fittings 
of  the  house  removed,  the  landlord  is  required  to  proceed  under  the 
Statutes  for  desertion :  however,  it  is  to  be  observed,  that  the  English 
Statutes  extend  to  all  cases  of  desertion,  and  that  the  Irish  Statute  is 
much  more  limited  in  its  operation,  and  does  not  afiford  similar  ad- 
vantage to  the  landlord:  so  that  it  is  probable  the  Irish  landlord 
would  be  allowed  to  proceed  by  ejectment,  and  that  secondary  service 
of  an  ejectment  would  be  permitted  in  proper  cases.  • 

12.  The  proofe  requisite  to  be  made  on  the  hearing  of  a  civil  bill 
for  desertion,  are  the  certificate  of  the  justices,  which  must  be  proved 
by  the  subscribing  witness  to  the  instrument ;  the  service  of  the  civil 
bill  process,  and  certificate,  upon  the  necessary  parties,  or  the  secon- 
dary service  by  posting  allowed  by  the  Statute,  after  proof  of  diligent 
and  ineffectual  inquiries ;  the  affidavit  verifying  the  contents  of  the 
civil  bill ;  the  lease,  or  instrument  under  which  the  premises  are 
holden,  enabling  the  landlord  to  re-enter ;  that  one-half  year's  rent  was 
due  at  the  time  of  the  view  by  the  justices;  and  if  the  tenant  appears, 
and  offers  evidence  to  controvert  any  of  the  facts  stated  in  the  justices' 
certificate,  the  landlord  must  be  prepared  with  evidence  to  support 
such  disputed  allegations. 

13.  By  the  same  Statute(;7)  it  is  enacted,  that  in  all  cases  where 
any  lands  are  holden  by  any  tenant  at  a  less  rent  than{q)^Jiy  pounds 

(/)  Lessee  Moore    v.   Barlow,   Nap.  Pr.  Ca.  428 ;  Doe  v.  Roe,  4  Dowl.  Pr. 

Dig.  139.  Ca.  173 ;  Doe  dem,  Ld.  Darlmgton  9. 

(m)  Waters  r.  Levinge,  1  Crawf.  &  Cock,  4  B.  &  Cress.  259. 

D.  Circ.  Ca.  26.  (p)  56  Geo.  III.  c.  88.  s.  8,  Irish. 

(n)  Doe  dem.  Showell  r.  Roe,  2  Cro.  (q)  1  Geo.  IV.  c.  41,  s.  1,  Irish,  in- 

M.  &  Rose.  42;  5  Tyrw,  734.  creasing  the  amount  to£50y  late  currescy* 

(o)  Doe  dem,  Norman  v.  Roe,  2  DowL 
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yearly,  and  that  a  full  year's  rent  shall  be  due  thereout,  it  shall  be  law- 
ful for  the  landlord  to  proceed  by  civil  bill  against  such  tenants,  and 
also  such  persons,  if  any,  as  shall  be  in  actual  possession  of  the  pre- 
ouses,  and  also  against  persons  having  interest  for  valuable  considera- 
tion, in  cases  where  the  deeds  or  instruments  creating  such  interests 
shall  have  been  duly  registered ;  and  thereupon  to  serve  such  tenant, 
And  such  other  persons,  with  process  on  such  civil  bill,  if  service  can 
be  effected:  and  if  it  shall  be  proved  to  the  satisfaction  of  the  judge 
before  whom  the  cause  shall  come,  that  service  cannot  be  effected,  or 
in  case  there  be  not  any  person  in  actual  possession  of  the  premises ; 
to  affix  such  process  upon  some  notorious  part  of  the  premises,  and 
upon  the  door  of  the  parish  church,  if  in  repair,  and  also  upon  the  door 
of  the  Roman  Catholic  chapel,  if  any  in  the  parish,  by  which  process 
all  persons  claiming  to  have  interest  in  the  premises,  shall  be  required 
to  appear  on  a  day  certain,  at  a  quarter  sessions  for  the  division  of  the 
county  in  which  the  premises,  or  any  part  of  them,  shall  be  situated,  to 
answer  the  bill  of  such  landlord,  praying  to  be  put  into  possession  there- 
of: and  it  shall  be  lawful  for  the  assistant-barrister,  upon  such  civil  bill, 
and  upon  proof  of  such  service,  or  in  case  of  impossibility,  or  unreason- 
able difficulty  of  service,  to  be  ascertained  as  thereinbefore  provided, 
upon  proof  of  such  affixing  of  the  process,  and  that  the  premises  were 
then  held  by  the  tenant  at  a  rate  not  exceeding  £50  yearly,  and  that  a 
turn  equal  to  one  fiill  year's  rent  at  such  rate  was  due,  when  such  pro- 
ceeding by  civil  bill  was  commenced,  and  then  remained  due,  after  all 
just  allowances  to  the  tenant,  to  decree  the  landlord  to  be  put  into 
possession  of  the  premises. 

14.  The  remedy  by  civil  bill,  for  the  purpose  of  evicting  a  sub- 
sisting lease  for  non-payment  of  rent,  is  founded  on  the  Statutes  facili- 
tating the  proceeding  by  ejectment  for  non-payment  of  rent  where  a 
yearns  rent  is  in  arrear,  and,  in  many  instances,  is  to  be  regulated  by 
their  provisions.  This  proceeding  by  civil  bill  can  only  be  maintained 
in  cases  where  an  ejectment  for  non-payment  of  rent  would  lie  in  the 
superior  courts,  and  any  objection  which  would  defeat  such  an  eject- 
ment will  also  render  the  civil  bill  unavailing ;  but  the  Statute  56 
Geo.  III.  c.  88,  has  introduced  several  additional  requisites  which 
must  be  observed  for  the  purpose  of  enabling  the  landlord  to  obtain 
relief  from  the  inferior  tribunal. 

15.  The  civil  bill  process  must  be  served  upon  the  immediate  les- 
see, or,  according  to  the  nature  of  the  demise,  upon  the  heir  or  per- 
sonal representatives  of  a  deceased  lessee,  his  or  their  assigns,  and 
upon  every  person  in  actual  possession  of  the  whole  or  of  any  part  of 
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the  premises,  and  also  upon  every  intermediate  tenant  of  the  premises, 
though  out  of  possession,  provided  he  retains  a  reversion,  and  conti- 
nues in  receipt  of  rent  issuing  out  of  the  lands,  and  upon  every  mort- 
gagee, or  assignee  for  valuable  consideration  ;  but  a  person,  unless  im 
actual  possession,  need  not  be  served,  where  the  deed  or  instrumenl 
under  which  he  holds  is  not  duly  registered.     The  due  registry  of  ^ 
deed  or  instrument  under  this  Statute  should,  it  is  apprehended,  b«^ 
construed  to  mean  a  registry,  pursuant  to  the  Irish  Statute(r)  8  Geo.  (^ 
c.  2,  made  within  six  calendar  months  after  the  perfection  of  suelj 
deed  or  instrument :  this  construction  is  corroborated  by  the  enac%. 
ment  in  the  latter  part  of  the  third  section(«)  of  the  same  Civil  Bill  Act, 
which  provides  that  the  tenant  or  other  person(^),  having  right  under 
the  several  Statutes  which  regulate  the  action  of  ejectment  for  non- 
payment of  rent  to  redeem  any  premises,  the  possession  of  which  shall 
be  given  to  any  landlord  under  the  provisions  of  the  Civil  Bill  Act(«) 
for  non-payment  of  rent,  may,  at  any  time  after  execution  execated, 
within  which  he  or  they  were  then  by  law  respectively  entitled,  tender 
the  rent  and  costs  for  the  purpose  of  redeeming  the  premises:  and 
that  in  all  cases  where  they  would  have  been  entitled,  under  the  ex- 
isting laws,  to  be  restored  to  the  possession  of  such  premises,  under  the 
decree  of  a  Court  of  Equity,  if  deprived  of  possession  by  ejectment 
for  non-payment  of  rent,  they  may  be  restored  by  a  decree  of  the 
assistant-barrister  as  therein  directed.     By  means  of  this  reference  to 
the  Ejectment  Acts,  a  registered  mortgagee,  not  in  possession,  is 
entitled  at  any  time  within  nine  months  after  execution  executed  under 
a  civil  bill  decree  for  non-payment  of  rent,  upon  tender  of  the  rent 
and  costs,    and  bringing(i;)   a  civil  bill  for  redemption  within  that 
period,  to  be  restored  to  the  possession :  and  it  is  to  be  inferred  that 
such  persons  only  are  required  to  be  served  with  civil  bill  process  for 
non-payment  of  rent  who  have  interests  in  the  premises  sought  to  be 
evicted,  which  would  entitle  them  to  redeem  within  the  previously 
existing  Ejectment  Acts. 

16.  In  order  to  maintain  a  civil  bill  for  non-payment  of  rent,  the 
premises  must  be  holden  under  a  lease,  or  article(ir)  in  writing,  ascer- 
taining the  rent,  and  such  instrument  need  not  contain  any  legal  de- 

(r)  8  Geo.  I.  c.  2,  s.  5.  Irish.  Ball  &  B.  124  ;  Napier's  Digest,  151,  by 

(.v)  56  Geo.  III.  c.  88,  s.  3,  Irish.  M*Clelland,  Baron. 

(/)  Such  as  a  mortgagee  by  deed  re-  (w)  The  expression  "agreed  to  be  Re- 
gistered within  six  months  after  its  exe-  mised,"  in  the  preamble  of  the  Act,  »« 
cution.  not  extended  to  civil  bills  for  non-p«y- 

(m)  56  Geo.  III.  c.  88,  ?.  3,  Irish.  ment  of  rent 

(v)  And  see  Blennerhassett  v»  Day,  2 
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niiae  or  proviso  of  re-entry.     There  are  no  express  words  in  the  Civil 

Bill  Act  dispensing  with  the  necessity  of  a  legal  demise  or  clause  of 

'^-entry,  but  it  is  considered  that  in  analogy  to  the  Irish  Statute(2r), 

*S  Geo.  II.  c.  13,  s.  2,  the  landlord  bringing  such  civil  bill  may 

y^cover  possession  of  lands  holden  under  any  article  whereby  the  rent 

^  ascertained,  and  a  full  year's  rent,  not  exceeding  fifty  pounds  late 

^^Urrency,  shall  be  due,  in  such  and  the  same  manner  as  if  such  article 

^Dtained  an  actual  demise,  and  as  if  a  clause  of  re-entry  had  been 

expressly  inserted  therein.     Unless  the  Civil  Bill  Act,  so  far  as  it 

relates  to  non-payment  of  rent,  be  construed  with  reference  to  the 

Statute  25  Geo.  II.  c.  13,  it  would  be  difiicult  to  shew  that  an  express 

clause  of  re-entry(3^)  was  not  essential  to  enable  the  landlord  to  evict  a 

subsisting  tenancy  by  a  civil  bill  decree.     Upon  the  same  principle, 

it  may  be  inferred  that  a  landlord,  upon  the  hearing  of  a  civil  bill  for 

non-payment  of  rent,  is  entitled  to  avail  himself  of  the  benefit  of  the 

Irish(;!r)  Statute,  8  Geo.  I.  c.  2,  which  allows  receipt  of  the  reserved 

rent  out  of  the  demised  premises  by  the  landlord,  or  those  under  whom 

he  derives  his  title,  for  three  years  preceding,  to  be  sufficient  proof  of 

title  to  the  rent  and  reversion  of  the  premises  in  the  claimant. 

17.  A  civil  bill  for  non-payment  of  rent  must  specify  (a)  the  names 
of  the  landlord  and  of  the  tenant  or  tenants  respectively,  and  of  all 
other  persons(ft)  having  interests  in  the  premises  under  deeds  or  in- 
struments duly  registered  ;  the  nature  of  the  tenancy,  the  description 
of  the  premises,  and  the  baronies  or  parishes  in  which  they  are  situ- 
ated ;  the  rent  at  which  the  premises  shall  then  be  holden ;  the  amount 
due  after  all  fair  and  just  allowances,  and  when  due ;  and  the  truth  of 
the  contents  of  the  civil  bill  must  be  verified  by  the  affidavit  of  the 
landlord,  his  known  agent  or  receiver.  The  observations  already 
made  with  respect  to  proceedings  for  desertion,  on  the  nature  of  the 
tenancy,  the  description  of  the  premises,  and  the  affidavit  to  verify,  are 
equally  applicable  to  the  civil  bill  for  non-payment  of  rent.  The  civil 
bill  must  state  the  yearly  rent  reserved  by  the  lease  or  instrument,  for 
the  purpose  of  shewing  that  it  does  not  exceed  the  sum  of  £46  3«.  \d. 
present  currency,  being  equivalent  to  fifty  pounds  late  Irish  money, 
and  must  also  specify  the  amount  of  the  rent  in  arrear  sought  to  be 
recovered,  and  to  what  period  it  is  alleged  to  be  due. 

18.  The  proofs  necessary  to  be  made  on  the  hearing  of  a  civil,  bill 

(jt)  25  Geo.  II.  c.  13,  s.  2,  Irish.  {£)  8  Geo.  I.  c.  2,  s.  1,  Irish. 

(y)  See  ante,  as  to  civil  bills  for  deser-  (a)  56  Geo.  III.  c.  88,  s.  7,  Irish, 

tion.  No.  2 ;  Pilton,  ex  parte,  1  B.  &  (6)  See  the  form  in  the  schedule  to  the 

Aid.  369.  58  Geo.  III.  c.  39,  Irish. 
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for  non-pajmient  of  rent  are,  that  the  process  was  served  upon  all 
proper  parties,  or  by  shewing  there  was  unreasonable  difficulty  in 
effecting  such  service,  when  evidence  will  be  reodved  that  the  process 
was  duly  posted:  for  this  purpose  it  must  be  proved,  that  diligent 
inquiries  were  made  after  all  persons  interested  in  the  demise,  whose 
pUces  of  residence  were  not  known,  from  their  rdatives  and  at  their 
last  known  place  of  abode,  and  the  assistant-barrister  must  be  satis- 
fied, from  the  nature  and  result  of  such  inquiries,  that  sudi  persons 
could  not  be  discovered,  so  as  to  enable  the  landlord  to  have  them 
served ;  and  if  the  residence  of  a  necessary  party  be  known,  who  is  not 
regularly  served,  it  must  be  proved,  that  every  exertion  was  made  to 
effect  due  service,  and  that  the  obstacles  interposed  caused  such  an 
unreasonable  difficulty,  as  warranted  the  landlord  in  having  reooune 
to  the  secondary  service  of  posting.  Where  demised  premises  are  ex- 
tensive, or  the  tenant's  property  is  embarrassed,  although  the  reserved 
rent  does  not  exceed  £50  late  currency,  it  is  much  more  prudent  to 
proceed  by  ejectment  in  the  superior  courts,  than  to  resort  to  the  in- 
ferior tribunal,  in  consequence  of  the  difficulty  of  proving  due  serrioe 
of  the  civil  bill  process  on  the  requisite  parties :  all  the  persmis  senred 
being  defendants  to  the  civil  bill,  if  the  landlord  fiedl  of  success,  the 
costs  of  the  defendants  who  appear  on  the  hearing  may  amount  to  a 
considerable  sum  of  money. 

Proof  must  also  be  made  of  the  lease  or  article  under  whidi 
the  premises  are  holden,  reserving  a  pecuniary  rent  not  exceeding 
£46  Ss.  Id.  yearly,  and  that  rent  was  paid  out  of  the  premises  to  the 
plaintiff  or  to  the  person  from  whom  the  plaintiff  derives  ;  and  upon  a 
civil  bill  by  an  assignee  of  the  lessor's  interest,  it  is  requisite  to  prove 
the  assignment,  or  to  shew  that  the  assignee  was  in  receipt  of  the  re- 
served rent  for  three  years  preceding.  If  there  be  no  appearance 
on  the  hearing  of  the  civil  bill,  the  affidavit(c)  of  the  landlord  or  of 
his  agent,  sworn  before  the  assistant-barrister((f),  ascertaining  the 
amount  of  the  rent  in  arrear  will  be  received  as  evidence  of  the  fact, 
because  the  same  effect  is  given  by  the  Statute  to  such  an  affidavit,  as 
it  would  have  received  upon  an  ejectment,  but  it  will  be  necessary  for 
the  landlord  to  prove(e)  his  title,  although  there  is  no  appearance,  and 
the  landlord's  affidavit  alone  will  not  be  sufficient  to  warrant  a  decree 
in  his  favour.  However,  it  is  prudent  to  include  in  the  affidavit  veri- 
fying the  contents  of  the  civil  bill  for  non-payment  of  rent,  a  state- 

(c)  58  Geo.  III.  c.  39,  s.  3,  Irish.  v.  Mills,  Irish  Circ.  Rep.  728. 

(d)  Kinahan's  Supplement,  95,  refer-  (e)  Kinahan's  SupplemeDt,  95, 
ring  to  MSS.  of  Burton,  J. ;  Ld.  Digby 
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nieiit(/)  of  the  rent  in  arrear,  and  that  such  sum  then  remained  due  to 
the  plaintiff  as  landlord  of  the  premises,  after  all  just  and  £Bdr  allow- 
^ees  to  the  tenant. 

A  civil  bill  for  non-payment  of  rent  should  be  tried  like  an  ac- 
'•on,  by  shewing  that  the  process  was  duly  served  on  the  parties  to 
^e  rait  and  by  proving  the  instrument  ascertaining  the  rent,  and  the 
defendant  may  shew  that  a  person  having  a  registered  interest,  or  who 
^Bs  in  actual  possession  of  part  of  the  premises  under  a  valid  demise, 
M  the  time  of  commencing  the  suit,  was  not  served,  or  he  may  dis- 
charge himself  wholly  or  partially,  from  the  rent  claimed,  by  estab- 
lishing in  evidence  fair  credits  or  fair  allowances ;  the  Statute  does  not 
f^oire,  nor  does  it  seem  necessary,  that  the  landlord  should  prove  any 
Search,  or  examination  for  registered  instruments  affecting  the  premises, 
•a  it  is  expressly  enacted(A),  that  no  sum  shall  be  allowed  to  the 
plaintiff's  attorney  for  any  such  search,  unless  made  by  the  directions 
of  his  client  in  writing.     Upon  a  proceeding  of  this  nature,  the  de- 
fendant is  entitled  to  the  benefit  of  any  equitable  defence  or  set-off(t), 
though  such  defence  could  not  have  been  made  available  on  an  eject- 
ment for  non-payment  of  rent. 

19.  In  case(j)  the  lessee  or  his  assignee,  or  other  person  deriving 
under  the  lease  or  article,  by  which  the  premises  shall  be  holden,  shall 
suffer  the  deoree  to  be  executed,  putting  the  landlord  into  possession 
of  the  premises,  without  paying  the  rent  in  arrear,  with  full  costs,  and 
without  preferring  a  civil  bill  for  relief  to  the  assistant-barrister,  or 
filing  any  bill  for  relief  in  equity  within  the  time  limited  by  the  Statutes, 
ifter  such  execution  executed ;  then  and  in  such  case,  the  lessee,  his 
assignee,  and  all  other  persons  deriving  under  such  lease  or  article, 
shall  be  barred  and  foreclosed  from  all  relief  or  remedy,  in  law  or  equity, 
other  than  by  appeal  from  such  civil  bill  decree,  to  be  brought  within 
the  time  by  law  limited  for  bringing  civil  bill  appeals ;  provided  al- 
ways that  the  tenant  or  other  person  having  right  under  the  Ejectment 
Acts  to  redeem  any  premises,  the  possession  of  which  shall  at  any  time 
be  given  to  any  landlord  under  the  provisions  of  this  Act,  for  non- 
payment of  rent,  may,  at  any  time  after  execution  executed,  within 
which  he  or  they  were  by  law  respectively  entitled,  tender  the  rent 
and  costs  for  the  purpose  of  redeeming  the  premises  ;  and  that  in  all 
cases  where  he  or  they  would  have  been  entitled,  under  the  existing 
laws,  to  be  restored  to  the  possession  of  such  premises,  under  a  decree 

(/)  See  Lockwood  v.  O'Brien,  Nap.  CO  See  Beasley  v.  Darcj,  2  Sch.  & 

Dk^.  1 14.  Lef.  463,  in  the  note. 

(A)  58  Geo.  III.  c.  39,  8.  8.  (j)  56  Geo.  III.  c.  88,  s.  3,  Irish. 
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of  a  Court  of  Equity,  if  deprived  of  possession  by  ejectment  for 
payment  of  rent,  he  or  they  might  be  restored  to  the  same, 
civil  bill  decree  on  a  civil  bill  preferred  for  that  purpose,  and 
proof  made  of  their  being  respectively  entitled  thereto. 

20.  After  execution  executed  upon  a  civil  bill  decree,  a  tent 
mortgagee  is  entitled  to  the  same  relief  on  exhibiting  a  bill  in  ec 
and  lodging  in  Court  the  sum  ascertained  by  the  civil  bill  decree 
due  for  rent  and  costs,  within  the  same  periods  as  are  limited 
similar  proceeding  pursuant  to  the  Ejectment  Acts.  The  tenant  or : 
gagee  may,  at  his  option,  either  institute  a  suit  inequity  for  relie 
after  tendering  the  rent  and  full  costs,  may  proceed  by  civil  bill 
restored  to  the  possession,  provided  the  rent  and  costs  are  tend 
and  such  civil  bill  for  redemption  preferred(A)  within  six  months  b 
tenant,  or  within  nine  months  by  a  registered(Q  mortgagee  ;  an 
the  hearing  of  the  civil  bill,  the  assistant-barrister  must  ascertaii 
sum  due  for  rent  at  the  time  of  the  hearing,  as  well  as  the  costs  in 
suits ;  and  after  giving  credit  for  the  landlord's  receipts  out  o 
evicted  premises,  and  upon  the  immediate  payment  of  the  balance  ti 
landlord,  will  decree  that  the  evicted  tenant,  or  the  mortgagee,  ac( 
ing  to  circumstances,  shall  be  restored  to  the  possession  of  the  den 
premises. 

(A)  Manning   v.  Ladley,   Batty,  72,      Crawf.  &  D.  Circ.  Ca.  345. 
note;  and  see  Bray  v.  Ld.  Westmeath,  1  (I)  Nap.  Dig.  151. 
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eviction  by  civil  bill  for  desertion,  or  for  non-payment  of 
)  e£fect  of  defeating  an  interest  in  lands,  subsisting  when 
ng  commenced,  and  of  rescinding  the  lease  or  contract 

the  demised  premises  were  then  holden,  while  a  civil  bill 
ng  is  intended  merely  for  the  recovery(a)  of  possession 
\  who  entered  as  tenants,  and  continue  to  hold  without 
e  remedy  by  civil  bill  is  extended  by  the  Statute  6  &  7 

75,  to  disputes  for  possession  between  adverse  claimants, 
action  for  desertion,  or  for  non-payment  of  rent,  is  final 
ve,  but  the  recovery  of  possession  by  civil  bill  against  an 
tenant,  or  adverse  occupier,  may  be  again(6)  contested  by 
ssful  party.  The  second  section  of  the  Statute  enacts, 
ises  where  any  tenement  shall  have  been  holden  by  any 
ent  not  exceeding(c)  ,/^^  pounds  late  currency,  and  the 
rest  in  the  same  shall  have  determined,  and  after  demand 

landlord  or  lessor,  his  bailiff  or  receiver,  possession  shall 

it  shall  be  lawful  for  such  landlord(flf)  to  proceed  by  civil 
such  tenant,  and  such  other  person,  if  any,  as  shall  be  in 


in.  c.  88,  Irish.  British  money. 

iOn  V.  Power,  1  Cr.  &  D.,  (d)  The  term  "landlord,"  as  used  in 

the  Act,  has  the  meaning  ofowner  of  the 
IV.  c.  41 ;    ;C46  3j.  \d.      soil,  after  expiration  of  tne  demise. 

2h 
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the  actual  possession  of  the  premises,  and  thereupon  to  ^rve  siieJ 
tenant,  and  such  other  persons,  with  process  on  such  civil  bill. 

22.  This  clause,  so  far  as  it  relates  to  the  tenant's  interest,  autbo- 
rizes  a  landlord  to  recover  possession  by  civil  bill,  on  the  expiration  of 
a  lease  for  lives(e)  or  for  years,  or  on  the  expiration  of  a  parol  demise 
for  any  definite  terni(y^,  or  on  the  determination  of  a  yearly  holding 
by  notice  to  quit,  provided  the  yearly  rent  payable  by  the  first  or  im- 
mediate tenant  under  the  demise,  did  not  exceed  £50  of  the  late  cur- 
rency, and  provided  the  other  statutable  requisites  are  observed.  If 
a  lessee  assign  his  interest,  or  the  demised  prembes,  on  the  lessee's 
death,  pass  to  his  heir  or  executor,  the  lessor  may,  on  the  determiDSp 
tion  of  the  demise,  recover  possession  by  civil  bill,  though  no  rent  wis 
paid  subsequently  to  the  assignment,  or  to  the  death  of  the  lessee. 

23.  The  Statute  requires  that  a  demand  of  possession  shall  be 
made  by  the  landlord(^),  his  bailiflF,  or  receiver,  after  the  determination 
of  the  demise,  and  prior  to  service  of  civil  bill  process :  this  demaiHl 
should  be  made  as  soon  after  the  expiration  of  the  tenancy  as  drcom- 
stances  will  permit,  for  if  the  occupier  be  suflFered  to  till  his  iiirm  befiHe 
any  demand  made,  and  without  any  intimation  that  the  landlord  re- 
quires the  possession,  a  renewal  of  the  tenancy  may  be  presumed. 
Upon  the  hearing  of  a  civil  bill  against  an  overholding  tenant,  the  de- 
mand of  possession  must  be  clearly  proved  by  explicit  evidence,  and  if 
the  demand  be  made  by  a  bailiflF,  his  name  must  be  inserted  in  the  civil 
bill,  pursuant  to  the  form  annexed  to  the  Statute(A),  and  if  a  blank  be 
left  for  the  bailiff's  name(i),  or  be  filled  up  with  a  wrong  name,  the 
process  will  be  defective,  and  the  civil  bill  dismissed.  It  is  not  requi- 
site that  possession  shall  be  demanded  from  undertenants(y)  in  the  o^ 
cupation  of  the  premises,  as  a  demand  made  on  the  immediate  tenant 
or  lessee  by  the  landlord  or  his  bailiff,  is  deemed  suflScient,  being,  in 
this  respect,  analogous  to  a  notice  to  quit,  which  need(A)  only  be  ser?ed 
on  the  immediate  tenant,  for  the  purpose  of  putting  an  end  to  a  yearly 
holding :  the  civil  bill  process,  however,  must  be  served  on  all  person^ 
in  actual  possession (/),  so  as  to  make  them  parties  to  the  decree  which 
is  to  be  executed  against  them.     The  demand  of  possession  may  be 

(e)  O'Reilly  v,  O'Reilly,  Irish  Circ.  Burton,  J. ;  Kinahan's  Digest,  Supple- 
Rep.  305 ;  2  Cr.  &  D.,  Circ.  Ca.  134.  ment,  108. 

(/)  Nap.  Dig.  148,  by  Joy,  C.  Baron.  (A;  Roe  r.  Wiggs,  2  New  Rep.  330; 

(g)  Bernard  v,  Rigney,  1  Cr.  &  D.,  Pleasant  dem.   Hay  ton    i^  Benson,  1* 

Circ.  Ca.  571.  East,  234. 

(A)  58  Geo.  III.  c.  39,  Sched.  C.  (/)  56  Geo.  III.  c.  88, s.  2, IriA ; «» 

(0  Duffy  V.  Callan,   Nap.  Dig.  1 43,  see  Doe  clem.  Ld.  Darlington  ».  Cock.  4 

by  Bushe,  C.  J.  B.  &  Cress.  259. 

(J)  Ware  r.  Bailey,  upon  appeal,  by 
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nade  on  the  immediate  tenant  personally  at  any  place,  or  at  his  dwel* 
lii)g>.bou8e  on  the  demised  premi8e8(in)  from  his  wife,  child,  or  ser* 
nun,  and  in  case  the  tenant  does  not  reside  on  the  land,  or  cannot  be 
v^eadily  found,  the  landlord,  or  his  bailiflF,  may  go  on  the  premises  and 
■ake  the  demand  on  any  person  he  finds  in  possession. 

34.  The  primd^cie  effect  of  a  notice  to  quit  is  to  allow  the  tenant 
the  whole  of  the  day  for  quitting,  on  which  he  is  required  to  give  up 
poMesrion,  and  it  has  been  ruled,  that  a  demise(n)  in  ejectment  cannot 
be  sustained,  if  laid  before  the  following  day :  an  opinion,  however, 
jeoerally  prevails  amongst  land-owners,  that  the  tenant  should  quit  at 
V  before  sun-set  on  the  last  day  of  the  demise,  and  that  a  demand  of 
NMMSsion  ahould  be  made  on  the  same  day.  A  tenant  being  served 
fith  notice  to  quit  on  the  29th  of  September,  civil  bill  process  was 
erved,  and  possession  demanded  on  the  same  day  :  Pennefather,  Baron, 
Q  appeal(o),  said,  ^^  he  did  not  think  it  right  in  a  proceeding  by  civil 
ill  to  adhere  to  the  extremely  technical  rule  adopted  by  the  superior 
OQrts  in  respect  to  ejectments;"  but  in  a  similar  case(p),  Greene, 
leijtt  held,  on  appeal,  that  the  tenant  was  entitled  to  the  possession 
ntil  the  last  moment  of  the  day  on  which  the  notice  to  quit  expired, 
nd  that  the  demand  was  prematurely  made.  It  is  more  prudent  to 
lake  the  demand  on  some  day  after  the  determination  of  the  demise, 
nd  after  the  day  specified  in  a  notice  to  quit  for  giving  up  possession, 
s  it  may  be  made  on  any  day  within  a  reasonable  time  after  the  expi- 
ation of  the  holding,  and  before  service  of  the  civil  bill  process. 

25.  On  the  expiration  of  a  lease  reserving  a  rent  not  exceeding  £50 
ite  currency,  all  persons  in  the  actual  possession  of  any  part  of  the  pre- 
lises  sought  to  be  recovered,  must  be  made  defendants  in  the  civil  bill, 
ad  must  be  served  with  process :  and  if  an  undertenant,  or  other  person 
1  actual  possession  of  any  part  of  the  premises  be  not  duly  served,  any 
•ity(9)  is  competent,  on  the  hearing  of  the  civil  bill,  to  take  advan- 
ige  of  such  omission,  and  on  proof  of  the  fact,  the  whole  proceeding 
riU  be  defeated.  The  entire  of  the  premises  comprised  in  the  ex- 
ited lease,  should  be  included  in  the  civil  bill ;  but  if  an  undertenant, 
rho  occupies  only  part  of  the  premises,  overbold  such  part,  and  the  re- 

(m)  LoDffsn  v.  Walsh,  ]   Irish  Circ.  Kinahan's  Supplement  to  Civil  Bill  Dig. 

lap.  32  i  Robb  v.  Cullen,  1  Cr.  &  D.,  94 ;  Tunstead  v.  Kinsella,  1  Cr.  &  D., 

lire  Ca.  279.  Circ.  Ca.  210. 

(«)  Jack  dem.  Ljnas  v.  Hampton,  2  (/>)  Griffith    v,  Boland,    Irish    Grc. 

ebb  &  S.  448;  3  Irish  Law  Rep.  344.  Rep.  471. 

(p)  Anon.  Irish  Circ.  Rep.  428,  by  C^)  Corboy  v.  Corboy,  I  Cr.  &  D., 

^ennefather,  B. ;  Graily  v.  Conry,  Nap.  Circ.  Ca.  572 ;   Tabany  v.  Booth,  Irish 

Kg.  142,  by  Vandeleur,  and  Burton,  J. ;  Circ.  Rep.  663. 
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sidue  is  given  up  to  the  landlord,  a  civil  bill  may  be  framec 
covery  of  the  part  so  detained,  as  being  comprised  in  a  lei 
greater  portion  of  land,  and  on  proof  of  the  &cts  such  specific  | 
be  recovered. 

26.  It  is  only  requisite  that  the  immediate  tenant,  and  all  p< 
actual  possession,  shall  be  served  with  the  process,  and  personf 
mere  derivative  or  intermediate  interests,  who  are  not  in  possess! 
not  be  served(r),  as  by  coupling  the  enactment  and  the  schedul 
ther,  it  seems  that  the  legislature  intended  to  make  a  distinc 
tween  the  persons  in  possession,  who  are  to  be  served,  and  the 
interested,  and  out  of  possession,  who  are  at  liberty  to  appear 
hearing  of  the  civil  bill.  Where  persons  not  in  possession  we 
defendants  to  a  civil  bill,  it  was  ruled  on  appeal(«),  that  non-s( 
such  parties  was  no  ground  for  dismissing  the  process ;  but  ' 
civil  bill  varied  from  the  prescribed  form,  by  leaving  out  th 
<'  that  all  persons  claiming  to  have  any  interest  in  the  premise 
quired  to  appear,"  Pennefather,  Baron,  held  the  omission  fatal, 
persons  might  be  misled  by  the  deviation  from  the  common  fo: 

27.  A  civil  bill  against  an  overholding  tenant,  must  sp< 
names  of  the  landlord,  and  of  the  tenant  or  tenants  respectively 
such  other  persons  as  shall  be  found  in  actual  possession  of  ] 
of  the  premises  sought  to  be  recovered,  and  all  such  persons  ii 
possession(^)  must  be  made  defendants  in  the  suit.  The  natui 
tenancy,  the  description  of  the  premises,  and  the  baronies  or 
in  which  they  are  situated,  and  the  rent  at  which  they  had  L 
holden,  must  also  be  set  forth :  the  nature  of  the  tenancy  stat< 
process  must  be  consistent(2/)  with  the  proofs  in  the  cause, 
description  of  the  lands  in  the  civil  bill  must  correspond! 
the  parcels  comprised  in  the  lease  or  notice  to  quit ;  but  a 
between  the  statement  of  the  yearly  rent  in  the  civil  bill,  and  t 
of  the  yearly  rent  at  which  the  premises  were  last  holden,  doei 
vitiate  the  proceeding,  as  the  yearly  rent  is  only  stated  for  the 
of  bringing  the  case  within  the  jurisdiction.  The  fact  of  the  < 
nation  of  the  tenancy,  and  the  means  by  which  the  same  sfa 
been  determined,  must  also  be  stated.     Where  the  civil  bill 


(r)  Ansborough   v.  Ld.  Lucan,  Irish  Ca.341. 

Circ.  Rep.  473.  (c)  Ld.  Kingston's  case,  If 

(5)  Nap.  Dig.  147.  Rep.  507. 

(0  See  the  form  annexed  to  Stat.  58  (to)  Capbie  o.  White,  2  Cra^ 

Geo.  111.  c  39.  Circ.  Ca.  432  ;  Nap.  Dig.  1)4, 

(tt)  Ham  V.  Mears,  1  Cr.  &  D.,  Circ.  ton,  J. ;  but  see  Longf.  C5vfl  £ 
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tiiattbe  teDaDcy(ap)  determined  on  the  Ist  day  of  May,  or  Ist  day  of 
No?ember  last  past,  by  virtue  of  a  notice  to  quit,  the  allegation  was 
oonaidered  sufficiently  precise :  upon  a  case  reserved  for  the  opinion  of 
tbe  judges,  it  appeared  that  a  civil  bill  for  overholding  stated(^),  that 
thedefendant  held  as  tenant  to  theplaintiflF,  under  a  demise  thereof  made 

fimyear  to  year^  and  that  the  words  "  the day  of ,  in  the 

yeir ,"  which  are  inserted  in  the  prescribed  form(z),  were  struck 

oat,  it  was  ruled  that  such  deviation  did  not  invalidate  the  proceeding. 
The  schedule  annexed  to  the  Statute  does  not  contain  any  form  of 
dfil  bill  strictly  applicable  to  a  yearly  holding,  and  it  is  often  difficult 
to  ascertain  at  what  period  a  yearly  tenancy  commenced.  Where  the 
Dommencement  of  the  holding  cannot  be  discovered,  and  the  notice  to 
]mt  is  framed  in  the  alternative,  allowing  the  tenant  a  whole  year(a) 
or  giving  up  possession,  the  days  of  the  date  and  determination  of  the 
lemise  should  be  omitted,  and  the  demise  may  be  stated  as  a  holding 
rom  year  to  year,  which  was  determined  by  a  notice  to  quit ;  but  if 
be  tenancy  is  known  to  have  begun  at  Lady-day,  the  date  of  the  de- 
use  may  be  filled  up  with  the  25th  day  of  March  in  any  year  while 
be  holding  subsisted,  preceding  the  expiration  of  the  time  specified  in 
be  notice  to  quit.  Where  a  civil  bill  sdleged  that  the  defendant  held 
\  tenant  cU  willy  or  from  year  to  year^  which  demise  determined  on 
le  1st  of  November,  by  virtue  of  a  notice  to  quit,  it  was  ruled(6) 
lat  the  holding  must  be  considered  as  a  yearly  tenancy,  and  that  the 
tatement  was  sufficient*  The  demand  and  refusal  of  possession  must 
Iflo  be  stated,  and  an  a£Bdavit  must  be  made  by  the  landlord,  his  known 
g[ent,  or  receiver,  verifying  the  contents  of  the  civil  bill. 

28.  The  proofs  required  by  the  Statute(c)  to  be  made  on  the  land- 
mi's  behalf  are :  first,  service  of  the  process  on  the  immediate  tenant, 
od  on  all  other  persons  in  actual  possession  of  the  premises,  and  in  case 
oeh  service  could  not  be  effected,  or  in  case  of  there  not  being  any 
ersoD  in  actual  possession  of  the  premises,  upon  proving  the  facts  to 
he  satisfaction  of  the  judge,  it  may  be  shewn  that  the  process  was 
aly  posted  as  required  by  the  Act ;  secondly,  that  the  tenant  against 
rhom  the  proceeding  is  taken,  held  the  premises  at  a  rent  not  exceed- 
Dg  fifty  pounds  late  currency,  and  that  his  interest  had  determined(cf), 
jid  in  cases  where  notice  to  quit  is  necessary,  that  such  notice  was 

(x)  Garrigan  v.  Sturgeon,  1  Cr.  &  D.,  Comm.  34. 

]Src  Rep.  7.  (6)  Nap.  Dig.  142,  by  Pennefatber,  B. 

(»)  Fox  V.  M*Tieman,  Nap.  Dig.  143  (c)  56  Geo.  III.  c.  88,  s.  2,  Irish. 

od  148;  Longf.  Civil  BUls,  211.  «/}  O'Ueiliv  v.  O'Reilly,  Irisb  Giro. 

iz)  58  Geo.  III.  c.  39,  Sebed.  B.  &  C.  Rep.  305;  2  Cr.  &  D.,  Circ.  Rep.  134. 

(a)  Ld.  Erne  1;.  Wiggins,  Stewart's 
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duly  served,  and  that  the  time  for  giving  tip  possession  had  elapsed  be- 
fore the  suit  was  commenced ;  and  thirdly,  that  possession  was  de- 
manded by  the  landlord  or  his  bailiff,  and  was  refused  before  the  process 
was  served.  The  evidence  requisite  to  establish  the  several  matters 
necessary  to  be  proved,  is  the  same  as  must  be  given  on  the  trial  of 
ejectments  brought  in  the  superior  courts  under  similar  circumstances. 

29.  By  the  express  provisions  of  the  Statate(e),  56  Geo.  III.  c.88, 
s.  9,  every  defendant  appearing  on  the  hearing  of  a  civil  bill  in  any 
case  under  that  Act,  is  entitled  to  every  defence  which  he  might  have, 
either  in  law  or  in  equity :  a  defendant  to  a  civil  bill  for  orerholding, 
in  addition  to  any  case  which  would  be  considered  a  sufficient  defence, 
upon  the  trial  of  an  ejectment,  may  avail  himself  of  many  equitable 
grounds  of  defence  which  could  not  be  entertained  by  a  superior  court 
of  law,  and  may  compel  the  plaintiff  to  disclose,  upon  oath,  any  bets, 
within  his  knowledge,  that  may  contribute  to  resist  or  reduce  the 
claim.     The  tenant  may  shew  he  is  entitled  to  an  equitable(/*)  agree- 
ment in  writing,  or  accepted  proposal  for  a  lease,  or  to  the  benefit  of  a 
covenant,  or  contract  for  renewal,  or  that  the  landlord  had  agreed  in 
writing  to  grant  a  new  lease  of  the  premises,  or  to  sell  his  interest  in 
them  to  the  tenant ;  or  any  other  case  may  be  established  whidi  would 
entitle  the  tenant  to  obtain  an  injunction  from  a  Court  of  Equity,  upon 
a  bill  filed  for  that  purpose.     Part-performance  of  a  verbal  contract  fiv 
a  demise,  is  also  a  common  defence,  and  has  been  too  much  encouraged. 
It  is  to  be  regretted  that  a  case  of  this  description  was  ever  allowed  be- 
fore any  inferior  tribunal ;  but  it  is  now  settled  that  such  a  defence(^) 
ought  only  to  prevail  where  the  judge  is  induced  to  think  that  a  Court 
of  Equity  would  carry  the  agreement  into  execution  ;  and  in  order  to 
take  a  mere  verbal  promise  of  a  lease  out  of  the  Statute  of  Frauds, 
some  new  or  collateral  fact  must  be  proved(A),  such  as  a  change  of 
possession,  or  change  of  rent,  or  other  part-performance  utterly  incon- 
sistent with  a  yearly  tenancy. 

30.  Where  a  tenant  brings  an  ejectment  on  the  title  in  the  superior 
courts,  with  a  view  of  impeaching  the  validity  of  an  eviction  either  for 
desertion,  or  for  non-payment  of  rent,  after  proof  made  of  an  unexpired 
lease,  it  becomes  difficult  for  the  landlord,  after  the  lapse  of  a  very  few 

(c)  56  Geo.  III.  c.  88,  s.  9,  Irish.  S48;  Gawley  v.  Grier,  Irish  Circ  R«p. 

(/)  Dermody  v.  Busby,  2  Crawf.  k  100. 

Dix,  Cir.  Ca.  77.  (A)    Griffith    w.  Boland,    Irish  Circ 

(g)  Hayden    v.  Cashin,   Irish    Circ.  Rep.  666  ;  Hayden  v.  Cashin,  Irish  Cbc 

Rep.  589,  by  Burton,  J. ;  Moorehead  v.  Rep.  539 ;  Dillon  v.  Daniel,  1  Cr.  &  D., 

Woods,   Nap.  Dig.    118;    Lord  West-  Circ.  Ca.  25. 
meath  v,  Clarke,  1  Cr.  &  D.,  Circ.  Ca. 
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yean,  to  establish  all  the  facts  necessary  to  constitute  a  complete  evic- 
tion: to  obviate  this  inconvenience,  a  clause  was  introduced  into 
tbe  Statute(t)   that  in  all  cases  (except  where   the   proceeding  is 
groonded  on  non-payment  of  rent)  the  assistant-barrister  shall  sign 
two  copies  of  every  decree,  and  also  a  memorial  thereof,  for  the  pur- 
poie  of  registry,  and  that  the  affixing  of  his  signature  to  one  of  such 
oopies,  shall  be  witnessed  by  some  person  present  at  the  time  of  such 
sigoature :  and  that  it  shall  be  lawful  for  the  landlord,  if  he  thinks 
proper,  at  any  time  between  the  termination(  j*)  of  the  assizes  for  the 
county  then  next  ensuing,  and  the  commencement  of  the  assizes  there- 
after next  following,  to  register  one  copy  of  such  decree  in  the  office 
for  the  registering  of  deeds  and  wills  in  Ireland,  by  lodging  a  memo- 
rial,  and  proving  the  perfection  thereof :  and  that  after  the  registry  of 
lach  decree,  it  shall  have  the  further  e£fect  of  a  conveyance  to  the  land- 
ord  of  any  interest  which  the  tenant,  or  any  person  claiming  under 
dm,  might  have  to  the  premises,  freed  and  discharged  from  all  leases, 
ODtracts,  mortgages,  debts,  charges,  or  incumbrances,  which  such  te- 
lant,  or  any  person  claiming  under  him,  might  have  charged,  made,  or 
treated  thereon. 

The  manifest  object  of  this  provision  was  to  make  the  memorial  of 
egistry  of  a  civil  bill  decree  equivalent  to  a  surrender  or  re-convey- 
Jiee  of  all  the  interest  of  an  evicted  tenant  in  the  premises,  discharged 
f  any  incumbrances  created  by  him,  and  to  afford  the  landlord  an  easy 
node  of  proving  the  civil  bill  decree :  the  framers  of  the  Act  have, 
lowever,  excepted  decrees  for  non-payment  of  rent  out  of  the  opera- 
ion  of  the  registry  clause,  and  have  inadvertently  extended  the  privi- 
^e  of  registry  to  decrees  against  overholding  tenants,  a  subject  to 
rhich  the  principle  of  registry  and  re-conveyance  is  inapplicable. 

31.  By  the  Irish  Statute(A),  6  &  7  Will.  IV.  c.  75,  it  is  enacted, 
hat  the  respective  assistant-barristers  shall  hear  and  determine,  within 
heir  respective  jurisdictions,  all  disputes  and  differences  respecting  the 
possession  of  any  lands,  tenements,  or  hereditaments,  held  under  any 
;rant,  lease,  or  other  instrument,  for  any  term  or  interest,  the  duration 
r  extent  whereof,  when  originally  granted  or  created,  did  not  exceed 
hree  lives,  without  any  provision  for  renewal,  or  a  term  of  sixty-one 
ears,  determinable  on  three  lives,  or  a  term  of  sixty-one  years  abso- 
ite ;  and  the  yearly  rent  reserved,  or  payable  under  such  grant,  lease, 
r  other  instrument,  shall  not  exceed  £20,  and  in  respect  of  which  no 


(i)  56  Geo.  III.  c.  88,  s.  12,  Irish.  ing has  expired. 

if)  After  the  time  allowed  for  appeal-  (A)  6  &  7  Will.  IV.  c.  75,  s.  2,  Irish. 
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fine,  exceeding  £50,  was  paid  on  the  granting  or  execution  of  sqcA 
lease,  or  other  instrument :  and  every  person  claiming  such  possesaicm 
may  proceed,  by  civil  bill  in  the  court  for  the  county,  division,  or  dis- 
trict wherein  such  lands,  tenements,  or  hereditaments,  or  any  part 
thereof,  shall  be  situate,  for  recovery  of  such  possession :  and  ereiy 
such  civil  bill  shall  specify  the  name  and  residence  of  the  claimant,  and 
the  description  of  the  property  sought  to  be  recovered,  and  the  barooy 
or  parish  in  which  the  same  is  situate :  and  shall  require  the  persons  in 
possession  of,  or  claiming  any  interest  in  such  lands,  &c.  to  appear  be- 
fore the  assistant-barrister  on  a  day,  and  at  a  place  therein  mentioned, 
to  answer  such  civil  bill. 

32.  The  Act  of  the  56  Geo.  III.  c.  88,  relates  exclusively  tocasei 
between  landlord  and  tenant,  and  questions  of  title  can  only  be  inves- 
tigated under  it,  so  far  as  may  become  necessary(/)  for  carrying  into 
effect  the  objects  of  the  Statute  ;  but  the  Act  of  the  6  &  7  Will.  IV.  c. 
75,  confers  jurisdiction  for  the  trial  of  differences  respecting  the  posses- 
sion of  land  between  adverse  claimants,  necessarily  involving  proof  of 
title :  the  authority  of  the  inferior  courts,  however,  is  confined  to  pro- 
ceedings for  the  recovery  of  possession  of  tenements  comprised  in 
leases,  or  agreements  for  leases,  originally  granted  for  a  term  not  ex- 
ceeding three  lives,  without  any  provision  for  renewal ;  or  for  a  term  of 
sixty-one  years,  determinable  on  three  lives,  or  for  an  absolute  term 
of  sixty-one  years,  where  the  reserved  rent  does  not  exceed  £20,  and 
on  the  execution  of  which  no  fine  was  paid  exceeding  £50  :  leases  in 
the  alternative(w)  for  two  lives,  or  thirty-one  years,  do  not  come  within 
the  provisions  of  the  Act. 

33.  The  title  of  the  claimant  must  not  only  be  derived  under  a  de- 
mise for  a  term  not  exceeding  the  prescribed  limits,  but  the  interest  or 
possession (n)  of  the  defendant  must  be  derived  from  the  same  source, 
and  not  by  any  title  paramount(o).  It  is  not  essential  that  either(f) 
party  should  hold  under  an  instrument  in  writing,  and  a  tenant  hj 
lease  for  three  lives,  at  a  yearly  rent  of  £20,  who  put  a  care-taker(j) 

(0  O'Reillv  V,  O'Reilly,   Irish   Circ.  (o)  Ahem  r.  Heffernan,  1  Legal  Rep. 

Rep.  305;  2  Cr.  &  D.,  C.  C.  134.  151. 

(wi)  M*Cann   v.  M'Cann.  1  Cr.  &  D.,  (/?)  Charters   v.  Gilroy,  Jebb's  Re- 

C.  C.  426  ;  Cryan  v,  Cryan,  1  Cr.  &  D.,  served  Cases,  319  ;  1  Crawf.  &D.,  C.  C 

C.  C.  495 ;  Dolan  v.  O'Brien,  Irish  Cir.  454 ;  Young  v.  M*Nally,  2  Cr.  &  D.,  C 

Rep.  79.  C.  34 ;  Young's  case,  Irish  Circ  Rep. 

(»)  Rorke  v.  Renehan,   1  Cr.  &  D.,  58. 

C.  C.  39 ;  Montgomery  v,  Joyce,   1  Cr.  (q)  Travers  v.  Hassett,   Irish  Circ- 

&  D.,  C.  C.  422 ;  and  see  the  note  to  Rep.  228. 
Travers  v,  Hassett,  Irish  Cure.  Rep.  229. 
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)osse8sion,  was  held  entitled  to  turn  him  out  by  a  civil  bill  found- 
this  Statute. 

I.  A  decree  cannot  be  made  for  part  of  the  premi8e8(r)  claimed 
i  civil  bill;  and  where  a  specified  quantity  of  land  in  possession  of 
ersons  is  sought  to  be  recovered,  there  cannot  be  a  decree  as  to 
Tt  held  by  one,  and  a  dismiss  as  to  the  part  held  by  the  other ; 
I  proceeding  being  considered  inconsistent  with  the  provisions  of 
vil  Bill  Acts,  and  with  the  prescribed  forms :  where  a  civil  bill 
rought  for  three  acres  of  land,  and  the  claimant  proved  a  clear 
>  part,  it  was  ruled  on  appeal  by  Bushe,  C.  J.,  that  the  suit  could 
sustained,  as  the  plaintiff  had  failed  in  making  out  a  title  to  the 
of  the  premises  claimed  by  his  process. 

.  The  civil  bill  must  specify  the  name  and  residence  of  the  claim- 
he  description  of  the  property  sought  to  be  recovered,  and  the 
f(s)  or  parish  in  which  it  is  situated,  and  must  require  the  per- 
1  possession  of,  or  claiming  any  interest  in  such  tenements,  to 
*on  the  hearing  of  the  cause :  the  process  must  be  served  on  every 
I  in  actual  possession  of  the  tenements  specified  in,  and  claimed 
i  civil  bill,  and  must  also(0  be  served  on  such  other  persons  as 
;erested  in  the  whole,  or  any  part  of  the  premises. 
1  the  hearing  of  any  civil  bill  for  recovery  of  possession,  each 
may  appeal  to  the  oath(ti)  of  his  adversary  on  the  subject  of  the 
1  cause  of  action,  by  giving  notice  of  such  intention  five  days 
us  to  the  commencement  of  the  sessions,  but  the  assistant-barris- 
i  a  discretionary  power  to  dispense  with  such  appeal,  if  he  thinks 
edient  to  do  so. 

.  A  civil  bill  under  these  Statutes(v)  does  not  contain  any  feigned 
>,  and  where  it  is  necessary,  or  convenient,  that  several  persons, 
r  distinct  interests  in  the  same  land,  should  join  as  co-plaintiffs, 
.8  mortgagor  and  mortgagee,  heir  at  law  and  devisee,  trustee  and 
jue  trusty  the  mode  adopted  for  the  purpose  is,  by  entitling(M?)  the 
ill  in  the  names  of  such  several  persons,  as  co-plaintiffs,  and  by 
r  the  defendant  to  be  tenant  to  them,  or  to  some  or  one  of  them  ; 
stating  that  the  plaintiffs,  or  some,  or  one  of  them,  are,  or  is  en- 
to  recover  the  possession.  It  is  injudicious  to  state  in  a  civil  bill, 
^ht  in  which  a  claimant  seeks  to  recover  possession,  such  as  exe- 

:;orboy  v.  Corboy,   1  Cr.  &  D.,  (t«)  6  &  7  Will.  IV.  c.  75,  s.  36,  Ir. 

•72;  Lynch  v.  Lynch,  Irish  Circ.  (v)  56  Geo.  III.  c.  88,  Irish;  6  &  7 

52.  Will.  IV.  c.  75,  Irish. 
Bell  V.  M'Cartney,  2  Cr.  &  D.,         (to)   Goold  v.  Murphy,  Stew.  Comm. 

^73 ;  Irish  Circ.  Rep.  572.  9 ;  Keely  v.  Murphy,  2  Hogft&»  234. 
&  7  WiU.  IV.  c.  75,  s.  3,  Irish. 
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cutor,  or  assignee  of  a  bankrupt  or  insolveotf  for  such  right  must  be 
made  the  subject  of  proof  on  the  hearing,  and  a  misdescription  would 
be  injurious. 

No  amendment  is  su£fered  to  be  made  in  a  civil  bill,  but  by  the 
6  &  7  Will.  IV.  c.  75,  s.  35,  it  is  declared(x),  that  all  errors  or  mis- 
takes in  civil  bills,  which  have  not  a  tendency  to  mislead  the  opposite 
party,  shall  be  deemed  merely  verbal  or  technical,  and  that  no  verbal 
or  technical  error  shall  invalidate  the  proceeding,  and  the  assbtaDt 
barrister  is  authorized  to  determine  what  constitutes  a  verbal  or  techni^ 
cal  error  or  mistake.  However,  the  decision  of  the  assistant-barrister 
on  this  point(y)  is  subject  to  be  revised  on  appeal. 

37.  The  death  of  one  of  several(z)  defendants  in  a  civil  bill  for 
recovery  of  possession  before  hearing,  or  after  appeal(a)  lodged,  causes 
an  abatement  of  the  suit,  but  the  death  of  a  joint-plaintiff  has  no  such 
effect,  as  the  right  of  action  survives,  and  the  cause  may  proceed. 
Where  a  civil  bill  by  9,  feme  sole  was  dismissed,  and  she  married  after 
appeal  lodged,  her  marriage  was  held  an  abatement(6),  as  her  husband 
was  not  a  party.  If  a  sole  plaintiff,  or  sole  defendant,  appeal  against  a 
civil  bill  decree,  and  either  party(c)  die  before  the  hearing  of  the  ap- 
peal, the  suit  abates. 

38.  Where  a  civil  bill  is  brought  for  recovery  of  possession  of  any 
tenement  situate  in  two  or  more  counties,  and  a  decree  is  obtained  in 
either  county((/),  the  sheriffs  of  the  respective  counties  are  required  to 
execute  such  decree,  upon  delivery  of  a  copy  of  the  decree,  with  a  war- 
rant for  its  execution,  signed  by  the  assistant-barrister  of  the  county  in 
which  it  was  pronounced. 

39.  By  the  Irish  Statute(e),  7  Will.  IV.  &  1  Vic.  c.  43,  all  civil 
bill  decrees  for  delivery  of  possession  were  required  to  be  executed  by 
the  sheriff,  or  his  deputy  in  person^  but  by  the  Statute(/),  5  &  6  \^ct. 
c.  33,  after  reciting,  that  doubts  had  arisen(^),  whether  sheriffs  in  Ire- 
land had  power  to  appoint  any  deputy,  other  than  their  under-sheriffs, 
for  the  purpose  of  executing  civil  bill  decrees  for  the  possession  of  land, 
it  is  enacted,  that  it  shall  be  lawful  for  all  sheriffs  in  Ireland,  when 
required  to  do  so  by  the  plaintiff  in  any  civil  bill  ejectment  decree,  by 

(x)  6  &  7  Will.  IV.  c.  75,  8.  35,  Irish.  Rep.  27. 

(y)  Ham  v.  Mears,  I  Cr.  &D.,  Circ.  (c)  Anon.  1  Cr.  &  D.,  Circ.  Ca.2(58. 

Ca.  344,  by  Bushe,  C.  J.  (d)  56  Geo.  III.  c.  88.  8.  1 1,  Irish. 

(z)  O'Reilly  v.  Smith,   1   Cr.  &  D.,  (e)  7  Will.  IV.  &  1   Vict.  c.  43,  5.4. 

Abr.  Notes,  270.  Irish. 

(a)  Crehan  v.  Martin,  1    Irish  Circ.  (/)  5  &  6  Vict.  c.  33. 

Rep.  339;  but  see  Nolan  ».  Fox,  1  Cr.  Ig)  Brennan  r.  Grav,  Irish  Circ.  Rep. 

&  D.,  Circ.  Ca.  549.  90. 

(6)  O'Brien    v.   Bourke,   Irish  Circ. 
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nselves  or  their  under-sheriffs,  acting  in  their  names,  and  on  their 
alf,  by  endorsement  on  such  civil  bill  decree,  to  appoint  any  person 
lersons  they  think  fit  as  their  deputies,  and  ai  the  peril  of  such  she- 
r,  to  execute  decrees  for  delivering  possession  of  land,  and  for  the 
s  of  such  decrees. 

40.  Every  party,  plaintiff  or  defendant,  appearing  on  the  trial  of  a 
I  bill  for  recovery  of  possession,  is  entitled  to  appeal  against  any 
ree  made  against  him  to  the  next  going  judges  of  assize  for  the 
Dty  in  which  the  lands  are  situated,  on  complying  with  the  terms 
uired  by  the  Statutes  :  the  enactments  conferring  the  right  of  appeal 
extremely  complicated,  and  the  difficulties  were  increased  by  con- 
lictory  decisions.  The  judges  of  the  superior  courts  of  law,  after 
sidering  this  8ubject(A),  resolved,  that  according  to  the  true  con- 
iction  of  the  twenty-ninth  and  thirtieth  sections  of  the  30  Geo.  III. 
5,  it  is  the  duty  of  the  assistant-barrister,  before  receiving  an  ap- 
1,  to  see  that  the  party  appealing  has  complied  with  the  requisitions 
lie  Statute  in  that  behalf,  and  that,  pursuant  to  the  thirtieth  and 
ty-first  sections  of  the  same  Act,  it  is  the  duty  of  the  sheriff,  in  like 
ner,  to  see  that  the  party  appealing  has  complied  with  such  requi- 
ns :  and  accordingly,  the  judges  have  determined,  that  in  future, 
be  hearing  of  civil  bill  appeals,  they  will  consider  the  reception  of 
ppeal  by  the  assistant-barrister,  recorder,  or  chairman  of  Kilmain- 
,  and  the  entry  thereof  in  the  book  of  the  clerk  of  the  peace,  or 
T  proper  officer,  and  the  certificate  of  appeal  of  the  sheriff,  as  con- 
Lve  evidence  of  the  due  performance  by  the  party  appealing,  of  the 
ral  matters,  which  it  is  the  duty  of  such  assistant-barrister,  recor- 
or  chairman,  or  sheriff,  to  see  have  been  performed  by  him  as  such 
illant. 

The  assbtant-barristers  afford  every  facility  to  the  remedy  by  ap- 
,  and,  in  consequence  of  the  preceding  resolution,  it  becomes  unne- 
ary  to  enter  upon  any  dbcussion  of  the  subject. 

(h)  16th  Jane,  1843. 
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MESNE  PROFITS. 


1.  Origin  of  Trespass  for  Mesne  Pro- 

mts. 
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1 1.  Judgement,  Evidence  against  Par- 


ties and  Privies  only,  and  mot 
against  Strangers. 

1 2.  Plaintiffs  Entry,  how  to  be  prov^^ 

13.  Where  Party ^  by  waiving  Aett^^* 

for  Mesne  Profits^  may  recatf<^f 
double  Value. 

14.  Recovery  of  Mesne  Profits  agaism  it 

Executors. 
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17*  What  Damages  are  recoverable. 

18.  Real  Defen£aU^  though  no  Par^^f, 

ordered  to  pay  the  Voets. 

19.  Pleadings  and  Evidence, 

20.  Recoverable  by  Civil  Bill  to  tJke 

amount  of  Ten  Pounds. 

21.  Mesne  Profits,  after  Eviction  far 

Non-payment  of  Rent. 


1.  The  owner  of  land,  who  has  been  wrongfiilly  deprived  of  its 
possession,  may,  after  his  re-entry,  recover  in  an  action(a)  of  trespass, 
all  the  intermediate  profits  derived  out  of  the  premises  from  the  time 
of  the  ouster,  as  the  law  by  relation  refers  such  re-entry  to  the  ori- 
ginal right.  This  principle  is  the  foundation  of  the  action  of  trespass 
for  mesne  profits,  because  after  judgement  and  execution  in  ejectment, 
the  lessor  of  the  plaintiff  is  considered  in  law  to  have  been  in  the  a^ 
tual  possession  from  the  day  of  the  demise  laid  in  the  ejectment,  and 
may  recover  the  mesne  profits,  by  way  of  damages,  in  an  action  of 
trespass  against  the  wrongful  occupant  of  the  lands  from  that  day.  By 
the  old  law  and  practice,  the  plaintiff  in  ejectment  recovered  nothing 
but  damages,  the  measure  of  which  was  the  mesne  profits:  and  when 
it  was  established  that  the  term(6)  should  be  recovered,  the  ejectment, 
assuming  the  form  of  a  real  action,  was  converted  into  a  proceeding 
iw  rem^  and  nominal  damages  were  awarded  to  the  claimant :  an  action 


(a)  Brunker  v.  Cook,  11  Mod.  121- 
128;  Monckton  t7.  Pashley,  2  Ld.  Raym. 
977 ;  Aslin  r.  Parkin,  2  Burr.  667  ;  Co. 
Litt.  257.  A. ;  Bull.  N.  P.  86 ;  and  see 
the  reporter's  note  to  Butcher   v.  But- 


cher, 1  Mann.  &  Ry.  221. 

(/;)  Duppa  r.  Mayo,  I  Saund.  277,  A- 
note  4  ;  Hodgson  v.  Gascoigne,  5  B.  * 
Aid.  92,  by  Ld.  Tenterden. 
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respass  was  then  introduced  as  the  means  of  obtiuning  the  mesne 
its,  and  was  grafted  on  the  fictitious  proceeding  by  ejectment,  and 
stituted  for  the  old  common  law  ejectment. 

2.  Landlords  are  now  enabled,  upon  the  trial  of  an  ejectment,  by 
Statute(c),  1  Geo.  IV.  c.  87,  to  recover  mesne  profits,  from  the 
of  the  determination  of  the  tenancy  to  the  time  of  giving  the  ver- 
,  but  the  remedy  does  not  extend  to  the  recovery  of  mesne  profits, 
1  the  time  of  obtaining  the  verdict  to  the  execution  of  the  writ  of 
lession,  and  is  seldom  adopted  in  Irish  practice :  upon  the  trial  of 
jectment,  the  landlord  may  recover  for  mesne  profits((/)  down  to 
day  of  trial,  without  proof  of  any  notice  of  trial. 

3.  This  action  may  be  brought  in  the  name  of  a  sole  lessor  of  the 
ntiff  in  ejectment,  or  in  the  name  of  the  feigned  lessee :  the  action 
be  name  of  the  feigned  lessee  lieseither  after  judgement  by  de&ult, 
fter  verdict(6),  the  right  of  the  plaintiff  in  the  latter  case  being 

I  and  determined,  and  in  the  former  being  confessed,  but  security 
30Sts  may  be  required  in  an  action  at  the  suit  of  the  feigned  lessee, 

the  account  of  the  mesne  profits  at  his  suit  cannot  be  carried  &r- 
'  back  than  the  day  of  the  demise  laid  in  the  ejectment.  If  there 
separate  demises  in  ejectment,  in  the  names  of  several  different  per- 
I,  an  action  for  the  mesne  profits  may  be  instituted  in  the  names(/) 

II  the  lessors  of  the  plaintiff,  because  the  judgement  in  ejectment 
erfectly  consistent  with  a  title  in  the  several  lessors  of  the  plaintiff, 
enants  in  common :  and  where  a  general  judgement  in  ejectment  is 
;red,  an  action  for  the  mesne  profits  lies  at  the  suit  of  the  lessor  or 
t  lessors  in  any  one  of  the  demises,  but  in  order  to  entitle  such  a 
;y  to  recover  the  whole  of  the  mesne  profits,  it  should  be  shewn 

possession  of  the  premises  was  delivered  to  him  or  to  his  agent,  or 
he  had  a  right  to  the  premises,  to  the  exclusion  of  any  of  the  other 
>rs  of  the  plaintiff.  A  tenant  in  common  who  recovers  in  eject- 
it,  may  support  an  action  for  the  mesne  profits(^)  against  a  tenant 
ossession,  or  against  his  companion  who  has  received  the  rents  and 
its  of  such  undivided  part. 

I.  It  has  been  laid  down  that  the  recovery  in  ejectment  only  proves 
title,  and  in  order  to  support  an  action  for  the  mesne  profits,  that 
ud{h)  occupation  by  the  defendant  must  be  shewn :  however  it  has 

)  1  Geo.  IV.  c.  87,  Eng.  &  Irbb.  Rc»>.  410;  5  M.  &  Selw.  64,  S.  C. 

)  Doe  dem,  Thompson  «.  Hodgson,  (g)  Goodtitle  v.  Tombs,  3  Wils.  118; 

.d.  &  £11.  135 ;  4  P.  &  Day.  142.  Cuttinflr  o.  Derby.  2  W.  Bla.  1075. 

)  Aslin  V.  Parkin,  2  Burr.  665  ;  2  (A)  Doe  dem,  James  v.  Staunton,  2  B. 

Ken.  378 ;  Barnes,  472,  S.  C.  &  Aid.  373,  bj  Baylej,  J. ;  I  Chitt/i 
**)  Chamier   v.  Lingon,  2   Cbitty's 
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always  been  considered  by  Irish  courts  of  justice,  that  this  action  U< 
again8t(t)  a  tenant  who  has  been  served  with  the  ejectment,  for  th^ 
overholding  of  bis  undertenants,  when  such  intermediate  tenant  ht^ 
recognized  the  acts  of  those  holding  under  him,  or  has  receifei^ 
or  is  entitled  to  recover  from  them  the  rents  of  the  premises  darings 
the  time  possession  was  wrongfiilly  detained,  although  such  interme^ 
diate  tenant  had  not  taken  defence  to  the  ejectment :  a  lessee,  who 
puts(y)  another  person  in  as  tenant,  and  encourages  him  to  remaiii 
after  the  tide  has  determined,  is  a  trespasser  by  his  tenant :  it  is  also 
quite  consistent  with  the  equitable  principles  on  which  the  action  of 
ejectment  and  the  supplementary  remedy  for  mesne  profits  are  founded, 
to  compel  such  intermediate  tenant,  not  only  to  refund(Jl)  the  rents 
which  he  received,  but  to  pay  the  costs  incurred  in  recovering  posses- 
sion of  the  premises.    If  a  different  doctrine  were  to  prevail,  the  action 
for  mesne  profits  would  be  rendered  almost  nugatory,  as  defences  are 
often  taken  by  insolvent  occupiers,  and  it  is  difficult  to  establish  by 
strict  evidence  any  connexion  between  such  occupiers  and  the  imm^ 
diate  lessee  of  the  premises. 

It  was  held  in  Liford's  case(/),  that  where  A  disseises  B,  and  then 
A  makes  a  feoffment  in  fee  to  C,  who  takes  the  profits,  and  then  B  re- 
enters, in  an  action  of  trespass,  B  shall  recover  from  A  all  the  mesne 
profits(m)  which  w^re  received  by  C.  In  an  action  for  mesne  profits 
against  Philip  Donovan,  it  appeared  that  he  and  William  Donovan  were 
served  with  an  ejectment  on  the  title,  and  William  Donovan  having  taken 
defence,  a  verdict  and  judgement  were  obtained  against  him :  William 
Donovan  being  afterwards  discharged  as  an  insolvent  debtor,  it  was 
proved (n)  that  Philip  Donovan  had  been  in  possession  or  in  receipt 
of  the  rents  and  profits  from  the  day  of  the  demise  in  ejectment  until 
the  writ  of  habere  was  executed,  and  it  was  ruled,  that  Philip  was  not 
only  liable  for  the  mesne  profits,  but  for  the  costs(o)  of  the  ejectment 
incurred  by  reason  of  the  defence  in  the  name  of  William  Donovan. 


Rep.  I] 8,  S.  C. ;  Burne  v.  Richardson, 
4  Taunt.  720 ;    Adams,  383. 

(t)  Pry  p.  Donovan,  2  Huds.  &  Br. 
184;  I  Ch.  Plead.  224;  and  see  Ld. 
Listowell  V.  Greene,  3  Irish  Law  Rep. 
205. 

(J)  Doe  r.  Harlow,  12  Ad.  &  Ell.  40. 

(A)  Doe  dem.  Masters  v.  Gray,  10  B. 
&  Cress.  615 ;  and  see  Caruth  v,  Ld. 
Northland,  Hayes,  544. 

(/)  Liford's  case,  11  Rep.  51,  A.; 
Stamp  9.  Clinton,  1  Rolle's  Rep.  95-101, 
S.  C. 


(m)  Rosewell  v.  Prior,  1  Ld.  R*jin« 
715,  citing  Liford's  case;  Holcombe  v. 
Rawlyns,  Moor,  461 ;  Cro.  Elix.  640; 
Owen.  Ill;  2  Ro.  Abr.  554.  Trwptf, 
T.  pi.  5,  6,  7,  and  8 ;  Com.  Dig.  Tres- 
pass (B.  2) ;  Lord  S^isbury's  case,  Yeir 
Book,  19  Hen.  VI.  fo.  28,  B. ;  Bro.  Abr. 
Trespas,  pi.  127. 

(«)  Pry  V.  Donovan,  2  Huds.  k  Br. 
184;  Doe  v.  Harlow,  12  Ad.  &  Ell.  40. 

(o)  Love  r.  Reilly.  2  Huds.  &  Br. 
185,  note. 
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;tion  for  mesne  profits  against  an  intermediate  tenant  in  recd^t 
and  profits  after  judgement  in  ejectment,  of  which  it  did  not  ap- 
had  any  notice,  evidence  being  given(p)  that  such  immediate 
bad  promised  to  pay  the  rent  and  costs,  it  was  ruled  that  bis 
amounted  to  an  admission  that  he  himself  was  a  trespasser. 
Vhen  the  possession  of  demised  premises  is  withheld  from  the 
idlord,  after  the  expiration  of  a  lease  for  a  term  of  years,  by  an 
iant(  q)y  against  the  will  of  the  immediate  lessee,  and  the  per- 
'holding  Has  not  been  recognized  by  the  middleman  as  his  te- 
ar the  expiration  of  the  term,  an  action  will  not  lie  for  mesne 
gainst  the  immediate  lessee,  but  may  be  sustained  by  the  head- 
i  against  the  undertenant  for  the  time  during  which  be  over- 
I :  the  intermediate  tenant  is  bound  to  restore  the  premises  at 
of  his  term,  and  may  be  rendered  answerable  in  an  action  fo? 
ng  up  possession. 

k  person  who  was  in  possession  of  premises  recovered  in  eject- 
any  time  after  the  day  of  the  demise,  and  prior  to  the  execu- 
the  writ  of  possession,  cannot(«)  protect  himself  against  an 
or  mesne  profits,  by  shewing  he  was  agent,  or  acted  under  the 
y  of  another,  because  one  person  cannot  license  another  to  do 
prfiil  act,  but  in  order  to  subject  a  person  to  this  action,  who 
a  party  to,  and  is  not  concluded  by  the  judgement  in  eject- 
is  occupation(^)  must  be  referrible  to  the  character  of  tenant, 
merely  to  that  of  a  servant. 

he  judgement  in  ejectment  aflFords  conclusive  evidence(t<)  of  the 
he  lessor  of  the  plaintifl^,  and  of  his  right  to  the  possession  at  the 
the  demise  laid  in  ejectment,  in  an  action  for  the  mesne  profits 
a  person  who  was  served  with,  or  had  due  notice  of  the  eject- 
nd  whether  such  action  is  brought  in  the  name  of  the  nominal 
*,  or  of  the  real  claimant,  or  whether  the  judgement  in  eject- 
is  obtained  on  verdict,  or  by  default :  however,  the  Exchequer, 
V.  Huddart,  considered  the  decided  cases  on  the  subject  not  en- 


iinter  v.  Britts,  3  Camp.  N.  P. 

bs  V.  Richardson,  I  P.  &  Dav. 

Ad.  &  Ell.  849,  S.  C. ;  and  see 

V.  Christy,  12  Mees.  &  W.  316, 

irdlestone  v.  Porter,  Woodf.  L. 
I,  in  the  note. 

oe  dem.  James  v.  Staunton,  1 
Rep.  11812-3,  byBayley,  J. ;  2 


B.  k  Aid.  873,  S.  C. 

(0  Aslin  V.  Parkin,  2  Burr.  665 ;  2 
Ld.  Ken.  378,  S.  C;  Adams,  388;  2 
Starkie's  Evidence,  313;  2  Selw.  N.  P. 
774 ;  Peake*s  Evidence,  349 ;  and  see  the 
reporter's  note  to  Doe  dem,  Tatham  o. 
Wright,  6  Nev.  &  M.  144. 

(ti)  Doe  V.  Huddart,  2  Cro.  M.  & 
Rose.  316 ;  5  Tyrw.  846  ;  4  Dowl.  Pr. 
Ca.  437,  S.  C. 
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titled  to  much  weight,  because  they  might  be  ezphdned  on  the  soppcs 
sitioiiy  that  the  circumstances  were  such  as  would  make  it  immaterial  ic» 
the  judges  to  distinguish  between  what  was  very  cogent  and  what 
conclusive  evidence  in  the  cause.  Two  sets  of  demises  being  laid  in 
ejectment  on  the  18th  of  June,  1831,  and  on  the  1st  of  May,  1834, 
spectively,  judgement  was  obtained  by  default,  and  execution  executed  : 
an  action  was  then  brought  in  the  name  of  the  feigned  lessee  for  meuie 
profits  from  the  18th  of  June,  1831,  and  the  defendant  pleaded  that  the 
premises  in  the  declaration  mentioned,  were  not  the  premises  of  theplain* 
tiff,  and  on  the  trial(v)  proposed  to  shew  that  the  title  of  the  lessor  of  the 
plaintiff  in  the  ejectment  did  not  accrue  prior  to  the  time  of  the  demise  in 
1834,  but  the  judgement  in  ejectment  being  deemed  conclusive,  and  the 
proposed  evidence  being  rejected,  the  verdict  was  set  aside,  on  the 
gpround  that  the  judgement  in  ejectment,  although  of  some  weight,  was 
not  conclusive,  and  consequently,  as  thepleadings  were  framed,  thedefeo- 
dant  should  not  have  been  prevented  from  going  into  the  proposed  evi- 
dence, because  the  plaintiff,  instead  of  replying(tt7)  the  estoppel  arising 
from  the  judgement  in  ejectment,  had  joined  issue  upon  the  alleged 
title.  The  new  rules  of  pleading  which  are  in  force  in  England,  not 
being  extended  to  Ireland,  the  plea  of  **  not  gmlty,'*  is  a  general  denial 
of  ^the  cause  of  action,  and  as  the  plaintiff  has  no  opportunity  of  reply- 
ing(a;)  the  estoppel,  the  judgement  in  ejectment,  and  possession  under 
it,  still  continue  to  afford  conclusive  evidence  of  the  plaintiff's  title,  and 
a  plea(^)  denying  that  the  plaintiff  was  possessed  of  the  premises,  can- 
not be  supported. 

8.  This  action  may  be  brought  either  agiunst  the  defendant  in 
ejectment,  or  against  a  person  in  the  actual  occupation,  or  in  the  receipt 
of  the  rents  and  profits  of  the  premises,  during  any  period  intervening 
between  the  day  of  the  demise  and  the  execution  of  the  writ  of  habere; 
and  the  plaintiff(2;)  must  prove,  on  the  trial,  an  attested  and  compared 
copy  of  the  judgement  in  ejectment,  and  the  writ  of  possession  and 
return ;  and  in  case  the  defendant  in  the  action  did  not  take  defence  to 
the  ejectment,  then  the  defendant's  possession  should  be  proved,  either 
by  shewing  that  he  occupied  or  received  the  rents  of  the  premises,  or 
recognized  the  occupier  as  his  tenant.     In  order  to  shew  that  a  party, 

(c)  Doe  17.  Huddart,  2  Cro.  M.   &  (x)  Armstrong  r.  Norton,  2  Irish  Uw 

Rose.  316;  5  Tyrw.  846;  4  Dowl.  Pr.  Rep.  96. 

Ca.  437,  S.  C.  (y)  Jack  v.  Swift,  2  Irish  Law  Rep.  7- 

(w)  See  the  reporter's   note  to  Doe  (z)  Aslin  v.  Parkin,  2  Ld.  Ken.  878; 

dem.  Tatham  v,  Wright,  6  Nev.  &  M.  2  Burr.  665;    Bull.  N.  P.  87 ;  Doe  »• 

144;   Doe    v.  Wright,   10  Ad.  &  Ell.  Huddart,  5   Tyrw.  846;  2  Cro.  M.* 

763  ;  2  P.  &  Dav.  672,  S.  C.  Rose.  316 ;  4  Dowl.  Pr.  Ca.  437,  S.  C. 
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who  did  not  take  defence,  was  served  with  the  ejectment,  an  attested 
and  compared  copy  of  the  affidavit  of  service(a)  is  sufficient  evidence 
of  the  &ct  against  the  persons  stated  in  it  to  have  been  served ;  and  an 
oitttamped  instrument  amounting  to  an  agreement  by  the  defendant,  is 
admissible  evidence  for  the  collateral  purpose  of  proving  that  the  de- 
fendant was  in  possession. 

9.  Although  the  judgement  in  ejectment  affords  conclusive  evidence 
of  the  plaintiff 's  right  to  recover  mesneprofits  from  the  day  of  the  demise, 
yet  it  is  not  conclu8ive(6)  of  his  right  to  recover  the  whole  amount  against 
the  defendant,  for  any  period  antecedent  to  the  service  of  the  declaration 
in  ejectment,  even  where  the  defendant  in  the  action  was  defendant  in 
the  ejectment,  because  the  judgement  in  ejectment  is  no  evidence  of  the 
length  of  time(c)  during  which  the  defendant  occupied  the  premises. 

10.  If  a  party  shew  that  his  title  accrued  before  the  time  of  the 
lemise  in  the  ejectment,  and  that  the  defendant  was  previously  in  pos* 
session,  the  value  of  the  antecedent(fif)  profits  may  be  recovered,  but  in 
^uch  case  the  defendant  will  be  at  liberty  to  controvert  the  plaintiff'^ 
itle,  and  as  the  demises  in  ejectment  are  usually  laid  shortly  after 
lie  time  when  the  claimant's  title  accrued,  such  antecedent  profits  seU 
lom(e)  form  the  subject  of  litigation. 

11.  A  recovery  in  ejectment  is  conclusive  evidence,  both  of  the 
>la]ntiff'8  right  to  possession,  and  that  the  defendant  is  a  trespasser,  in 
ui  action  for  mesne  profits  against  the  person(y*)  who  was  defendant  in 
lie  ejectment,  or  against  any  person  found  in  possession,  and  proved 
^  have  come  in  under  the  defendant  in  ejectment,  so  as  to  make  him 
>riyy  to  the  judgement,  or  against  persons  served  with  the  declaration 
^  ejectment,  but  is  not  producible  in  evidence  against  strangers(^), 
^d  if  it  appear  that  the  defendant  in  the  action  for  mesne  profits  holds 
^er  a  written  agreement,  no  other  evidence  than  the  written  instru- 
'i^t  is  admissible  to  shew  from  whom  the  possession  was  derived. 

12.  The  action  for  mesne  profits  being  founded  on  an  injury  to  the 
plaintiff's  possession,  it  is  incumbent  on  him,  for  the  purpose  of  reco- 
vering(A)  compensation  in  damages  for  the  wrong  done,   to  prove  an 

(a)  Ld.  Listowell  o.  Greene,  3  Irish  (e)  Adams  on  Ejectment,  392. 

Law  Rep.  205.  (/)  Doe  v.  Harvey,  8  Bing.  239 ;  1 

(6)  Dodwell  V.  Gibbs,  2  Carr.  &  P.  Moore  &Sc.  374;  Doe  v.  Whitcomb,  8 

115;  Jones  d^.  McDonnell  v,  Grady,  2  Bing.  46;  1  Moo.  &  Sc.  107. 

iods.  &  Br.  537.  (g)  Doe  v.  Harvey,  8  Bine.  243 ;  I 

(c)  Aslin    V.  Parkin,  2  Burr.  665 ;  Moo.  &  Sc.  374 ;  Denn  v.  White,  7  T. 
>odwell  V.  Gibbs,  2  Carr.  &  P.  615.  R.  1 12 ;  Hunter  v.  Britts,  3  Campb.  N. 

(d)  Da  Costa  v.  Atkins,  Bull.  N.  P.  P.  C.  455. 

7;  and  see  the  note  to  Butcher  v.  But-         (A)  Calvart  v.  Horsfall,  4  Espin.  N. 
tier,  1  Mann.  &  Ry.  221.  P.  C.  167. 
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actual  entry  on  the  lands,  which  feict  may  be  established  by  a  comparec 
copy  of  the  writ  of  possession  and  return,  or  by  any  evidence  shewing 
that  the  plaintiff  has  been  in  possession  by  consent  of  the  party,  though 
no  writ  of  possession  was  executed.  It  is  not  requisite  that  the  plaintifl 
should  have  an  actual  and  exclusive  possession  in  the  land,  for  a  party 
having  a  right  to  the  premises,  acquires(t)  by  entry  the  lawful  posses 
sion,  and  can  maintain  trespass  against  any  person  who  afterwards  c(»i- 
tinues  wrongfully  on  the  lands ;  and  the  mere  circumstance  of  the  plain- 
tirs  going  upon  the  premises,  and  doing  any  actO)  indicatmg  hb 
intention  to  take  possession,  without  declaring  that  he  entered  for  thai 
purpose,  will  be  sufficient.    It  is  not  necessary  that  the  plaintiff slioiiU 
have  had  possession  at  the  time  of  commencing(A)  his  action  for  mesne 
profits,  but  simply  at  the  time  when  the  alleged  trespass  was  committed; 
and  the  record  in  ejectment  shews  conclusively,  that  the  nominal  plain- 
tiff was  in  possession  on  the  day  of  the  demise  in  ejectment,  and  soeon- 
tinued  until  the  alleged  ouster:  entry,  therefore,  is  not  of  the  essenee 
of  the  action  of  trespass  for  mesne  profits,  but  if  the  action  be  foonded 
solely  on  the  judgement  in  ejectment,  unaccompanied  by  actual  poeiei- 
sion,  it  seems  that  nothing  more  than  nominal  damages  can  be  reo(^- 
vered :  as  this  action  may  be  brought  before  executing  a  writ  of  poi- 
session,  it  follows  that  it  will  lie(/)  pending  a  writ  of  error, 

13.  Although  a  party,  after  judgement  in  ejectment,  cannot  be 
treated  as  a  tenant,  so  as  to  subject  him  to  an  action  for  rent  becoouBg 
due  subsequently  to  the  demise  in  ejectment,  yet  where  a  tenant  orer- 
holds  after  the  expiration  of  a  regular  notice  to  quit  served  on  him,  the 
landlord  may  \9Biye(m)  his  action  for  the  mesne  profits,  and  proceed  by 
action  of  debt  under(n)  the  Statute,  for  double  the  yearly  value  of  the 
premises,  during  the  time  of  the  tenant's  overholding,  but  after  a  reco- 
very in  ejectment,  founded  on  notice  to  quit  given  by  the  tenant,  the 
landlord(o)  cannot  maintain  any  action  under(/7)  the  Statute  for  reco- 
very of  double  rent. 

14.  Trespass  for  mesne  profits  did  not  lie  at  common  law  against 
executors  or  administrators,  after  a  recovery  in  ejectment  against  the 
testator  or  intestate,  because(^)  a  personal  action  died  with  the  persoD) 


(i)  Butcher  v.  Butcher,  7  B.  &  Cress. 
399 ;  1  Mann.  &  Ry.  220,  S.  C. ;  Hey  v. 
Moorhouse,  6  Bing.  New  Ca.  52. 

(j)  Co.  Lite.  45,  B. 

(k)  Doe  V.  Wright.  10  Ad.  &  Ell. 
763 ;  2  P.  &  Dav.  762 ;  Pulteney  v. 
Warren,  6  Vesey,  84. 

(0  Donford  v.  Ellys,  12  Mod.  138. 

(m)  Soulbby  v.  Neving,  9  East,  310. 


(n)  1 1  Anne,  c.  2,  s.  1,  Irish ;  4  Geo. 
II.  c.  28,  English. 

(o)  Soulsby  V.  Neving,  9  East,  SI** 

(;>)  15  Geo.  11.  c.  8,  8.  9.  Irish;  H 
Geo.  II.  c.  19,  8.  18,  English. 

(q)  Pulteney  r.  Warren,  6  Vesey,  86 
and  87 ;  Birch  u.  Wriffht,  1  T.  R.  378; 
Bridges  V.  Smyth,  5  Brng.  410;  2  Moo. 
&  P.  470 ;   Barnewall  v.  BamewiU,  S 
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injury  committed  in  the  fact  constituting  the  cause  of  that 
od  where  a  holding  was  treated  as  being  founded  in  trespass, 
ot  afterwards  be  considered  as  founded  in  contract :  a  party 
vented  from  recovering  by  a  rule  of  the  court  of  law,  and 
1  injunction  in  Equity,  which  were  granted  at  the  instance 
cupier,  who  ultimately  failed,  both  at  law  and  in  Equity, 
3t(r)  of  the  mesne  profits  was,  after  his  death,  decreed  in 
gainst  his  executors,  from  the  time  when  the  title  accrued : 
circumstance  of  the  death(«)  of  the  occupier  was  not  deemed 
iifficient  to  entitle  a  party  to  equitable  relief  for  recovery 
sne  profits  against  personal  representatives,  but  where  such 
s  incidental  to  other  relief,  to  which  the  party  is  entitled, 
y  its  interference,  will  promote  the  ends  of  justice.  The  widow 
:or,  by  the  acquiescence  of  the  heir,  having  entered  into  pos« 
r  certain  freehold  property,  under  an  erroneous  supposition, 
was  entitled  to  a  life-interest  in  it  by  the  testator's  will,  and 
ed  before  the  error  was  discovered,  upon  a  bill  filed(/)  by  the 
ist  her  personal  representative,  for  delivery  of  title-deeds,  and 
count  of  the  mesne  profits  received  by  the  widow,  it  was  de- 
li her  executor  was  accountable  for  the  mesne  profits  whilst  she 
in  possession. 

Irish  Statute(ti),  3  &  4  Vict.  c.  105,  s.  31,  enacts,  that  an 
trespass,  or  trespass  on  the  case,  as  the  case  may  be,  may  be 
id  against  the  executors  or  administrators  of  any  person  de- 
»r  any  wrong  committed  by  him  in  his  life-time  to  another  in 
:  his  property,  real  or  personal,  so  as  such  injury  shall  have 
mitted  within  six  calendar  months  before  such  person's  death, 
such  action  shall  be  brought  within  six  calendar  months  after 
lutors  or  administrators  shall  have  taken  upon  themselves  the 
ation  of  the  estate  and  effects  of  such  person. 
Vhete  trespass  for  mesne  profits  is  brought  against  a  party 
I  counter-claim(v)  against  the  plaintiff  at  law,  for  money  ex- 
«  the  lands^  an  injunction  will  be  granted  to  restrain  the  pro- 
as the  benefit  of  the  set-off  cannot  be  obtained  at  law. 
The  Bankrupt  and  Insolvent  Acts  only  discharge  the  debtor 


rl.  Ca.  24-66 ;  Blackwood  v.  (0  Monypenny  v.  Bristow,  2  Rnss.  & 

:^aw  Rec.  134,  2nd  series.  M.  117-134. 

eney  v.  Warren,  6  Vesey,  72.  (w)  3  &  4  Vict.  c.  105,  s.  31,  Irish;  3 

eney  v.  Warren,  6  Vesey,  88;      &  4  Will.  IV.  c.  42,  a.  2,  English. 
V,  Barnewall,  3  Ridgw.  ParL  (t?)  Lord  Cawdor  ».  Lewis,  1  Younge 

&  Coll.  427. 
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from  debts  which  he  owed  to  persons  who  are,  or  who  claim  to  be,  hi-, 
creditors  at  the  time  of  his  discharge,  and  damages  for  a  wrong  doD«a 
do  not  constitute  a  debt  until  judgement  has  been  obtained,  and  there^ 
fore  a  plea  of  the  certificate  or  discharge(u;)  does  not  afford  any  defence 
to  an  action  for  mesne  profits,  though  such  mesne  profits  bad  pr&. 
viously  accrued. 

17*  In  estimating  damages  in  this  action,  the  jury  are  not  not  re- 
strained to  the  mere  rent  of  the  premises,  but  may(x)  award  by  their 
verdict  such  sum,  exceeding  the  value  of  the  mesne  profits,  as  the  cir- 
cumstances established  in  evidence  shall  warrant ;  but  any  head-rent 
which  the  occupier(^)  was  obliged  to  pay,  and  to  which  the  premises 
were  liable,  should  be  deducted.  It  is  a  general  rule  that  the  costs  in- 
curred in  recovering  possession,  may  be  included  in  an  action  for  mesne 
profits,  as  part  of  the  damages,  not  only  where  the  ejectment  b  unde- 
fended(z),  but  where  a  verdict  has  been  obtained  either  against(a)  the 
defendant,  or  any  other  person(6) :  the  plaintiff  may  also  recover  in 
this  action  the  costs  between  attorney  and  client,  incurred  in  a  Court  of 
Error,  in  reversing(c)  a  judgement  in  ejectment  given  erroneously  in 
the  defendant's  favour,  although  the  Court  of  Error  could  not  have 
awarded  any  costs  to  the  plaintiff;  and  for  the  purpose  of  entitling  a 
party  to  recover  the  costs  of  the  ejectment  in  this  action,  it  is  not  abso- 
lutely necessary((/),  though  more  convenient,  that  they  should  hare 
been  taxed  by  the  proper  oflicer.  The  practice  in  Ireland  is,  that  tbe 
verdict  shall  be  taken,  subject  to  be  reduced  by  any  sum  which  should 
be  deducted  from  the  costs  on  taxation,  and  if  the  ejectment  has  been 
defended  and  the  costs  have  been  taxed,  no  extra  costs  are  allowed(e) 
to  be  recovered  in  the  action  for  mesne  profits.  The  plaintiff  is  also 
entitled  to  recover  in  this  action,  compensation  for  waste,  or  injury  done 
to  the  premises,  by  carrying  away  fixtures  which  were  not  remo?eable 
by  a  tenant,  or  by  committing  other  spoil  or  waste  on  the  premises, 
provided(y*)  such  matters  are  specially  alleged  in  the  declaration. 


(w)  Lloyd  V.  Peell,  3  B.  &  Aid.  407 ; 
(53  Geo.  III.  c.  102,  Eng.);  Moggridge 
17.  Davis,  ViTiehtw.  16;  Rose,  120;  Good- 
title  V.  North,  2  Dougl.  584. 

(x)  Goodtitle  v.  Tombs,  3  Wils.  118. 

(y)  Doe  V,  Hare,  4  Tyrw.  29  ;  2  Cro. 
&  M.  145  ;  2  Dowl.  Pr.  Ca.  245,  S.  C. 

(z)  Doe  tJ.  Davis,  1  Espin.  N.  P.  C. 
358. 

(a)  Symonds  v.  Page,  1  Cro.  &  Jerv. 
29. 

(6)  Love  V.  Reilly,  2  Huds.  &  Br. 


185,  note;  Pry  v.  Donoyan,  2  Huds.  * 
Br.  184. 

(c)  No  well  V.  Roake,  7  B.  &  Cr.  404; 
1  M.  &  Ry.  170;  and  see  Caruth  c.Li 
Northland,  Hayes,  544. 

(rf)  Symonds  o.  Page,  1  Cro.  AJerr. 
29 ;  Pry  v.  Donovan,  2  Huds.  &  Br. 
184. 

(c)  Brook  V.  Brydges,  7  Moore,  471 ; 
Doe  V.  Hare,  4  Tyrw.  31 ;  Caruth  r. 
Ld.  Northland,  Hayes,  544. 

(/)  Dunn  t7.  Large,  3  Doug.  355. 
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18.  If  a  landlord  defend  an  ejectment  in  the  name  oi  his  pauper 
anaDt,  the  Court  will,  on  a  summary  application,  after  judgement  in 
^vour  of  the  lessor  of  the  plaintiff,  compel  the  real(jji)  defendant, 
hough  not  a  party  to  the  record,  to  pay  the  costs  of  the  suit,  and  before 
^^^9  proceedings  will  be  stayed(A)  until  security  for  costs  shall  be 
pven. 

19*  The  venue  in  this  action  must  be  laid  in  the  county  where  the 
l^ds  are  situated,  and  the  declaration  should  set  out  the  descrip- 
tion of  the  premises  which  were  recovered  in  ejectment,  and  should 
state  when  the  plaintiif(t)  was  ejected,  how  long  he  was  kept  out  of 
possession,  the  value  of  the  mesne  profits,  and  should  specify  any 
VBSte,  or  injury  done  to  the  property,  for  which  compensation  is 
tiaimed,  and  the  costs  of  the  ejectment  should  be  included  in  the  state- 
lent  of  damages. 

The  general  issue  in  this  action  is  ^^  not  guilty,"  but  the  defen- 
int  will  not  be  suffered,  under  this  plea,  to  shew  that  the  plaintiff, 
sfore  action  brought,  agreed  to  relinquish  the  costs  of  the  ejectment, 
;  consideration(y)  of  the  payment  by  defendant  of  the  rent  of  the  pre- 
ises  for  the  time  in  dispute;  such  defence  is,  in  substance,  that  part  of 
ic  damages  had  been  accepted  in  satisfaction  of  the  whole :  however, 
ider  this  plea,  evidence  is  admissible  to  shew  that  the  defendant  did 
>t  receive  any  rent  out  of  the  premises  after  the  day  of  the  demise  in 
ectment,  in  consequence  of  an  agreement(A)  between  the  parties  to 
At  effect,  as  the  omission  to  receive  the  rent  is  to  be  considered  a  re- 
iqoishment  of  possession  by  the  defendant.  The  defendant  may  pro^ 
ct  himself  by  the  Statute  of  Limitations(/)  against  any  demand  for 
esne  profits  accruing  more  than  six  years  before  action  brought.  If 
le  plaintiff  recover  less  than  forty  shillings  for  his  damages(m)  in  this 
istion,  he  will  not  be  entitled  to  more  costs  than  damages,  unless  the 
idge(n)  certify  that  the  title  came  in  question. 

20.  Mesne  profits  may  be  recovered  by  civil  bill,  where  the  dar^ 
lages  claimed(o)  do  not  exceed  ten  pounds,  whether  the  possession  of 


(#)  Doe  dem.  Masters  v.  Gray,  10  B. 

Cress.  615 ;  Thrustout  dem.  Jones  v, 
henton,  10  B.  &  Cress.  110;  5  M.  & 
J.  443,  S.  C.  ;  Lloyd  c.  Evans,  1 
riUm.  Woll.  &  Dav.  50,  ante,  1071 ; 
id  see  Doe  dem,  Wright  v.  Smith,  8 
>owl.  Pr.  Ca.  517 ;  Hay  ward  v.  Giffard, 

Mees.  &  W.  194. 

(A)  Egan  v.  Kirkaldy,  Longf.  &  T. 
i7 ;  Ball  v,  Ross,  1  Mann.  &  Gr.  445. 

(0  Higginsv.  Highficld,  13East,407; 


1  Chitty's  Plead.  222. 

(j)  Doe  dem.  Hill  o.  Lee,  4  Taunt.  459. 

(k)  Bradshaw  v,  Morris,  1  Irish  Giro. 
Rep.  213,  by  Pennefather,  Baron. 

(0  Bull.  N.  P.  88. 

(m)  Doe  r.  Davis,  1  Espin.  N.  P.  C. 
358. 

(n)  2  Geo.  I.  c.  11,  s.  14,  Irish ;  22  & 
23  Car.  II.  c.  9,  s.  136,  English. 

(o)  Doyle  v.  Fenlon,  1  Crawf.  &  D. 
Circ.  Ca.  66. 
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the  premises  be  recovered  by  civil  bill,  or  by  judgement  in  ejectment  i 

the  superior  courts. 

21.  A  lessor  is  entitled,  by  the  common  law,  to  have  the  demise — « 
premises  from  the  time  of  his  re-entry  (;i)  for  a  forfeiture,  as  if  no  le 
had  ever  been  made,  and  he  is  entitled  to  the  same  remedies  for 
very  of  all  arrears  of  rent  due  to  him  out  of  the  lands  at  the  time 
his  re-entry,  as  if  there  had  been  no  eviction,  notwithstanding  bysQ 
re-entry  *'  he  is  to  have  the  premises  again  as  if  no  lease  had  bee 
granted." 

The  Irish  Statutef^),  5  Geo.  II.  c.  4,  s.  2,  gives  the  landlordL, 
after  judgement  and  execution  in  ejectment  for  non-pajrment  of  reo^;, 
the  same  remedy  for  all  arrears  of  rent  to  the  time  of  execution  exe- 
cuted, he  might  have  had  against  the  lessee,  or  his  assigns,  if  no  so 
ejectment  had  been  brought,  or  judgement  and  execution  had  been  ol 
tained,  or  executed  thereon :  and  by  the  Irish  Statute(r),  56  Geo.  II£« 
c.  88,  s.  4,  it  is  enacted,  that  every  landlord  recovering  possession  \>y 
civil  bill  decree,  shall  have  the  same  remedy  for  all  arrears  of  rent  to  tb^ 
time  of  execution  of  such  decree,  as  such  landlord  might  have  had,  mX 
possession  had(«)  (not)  been  obtained  under  such  decree.  K the  demised 
premises  were  granted  by  indenture,  the  landlord  may  bring  debt,  ox* 
covenant  for  non-payment  of  the  reserved  rent,  or  if  holden  by  a*0 
equitable  article,  or  accepted  proposal  for  a  lease,  the  rent  in  tJiemr 
may  be  recovered  in  an  action  for  use  and  occupation,  down  to  th^ 
time  of  executing  the  writ  of  possession,  from  such  person  as  would 
have  been  answerable  for  the  rent,  if  no  such  ejectment  had  been 
brought.     Upon  a  point  saved,  it  was  decided  that  the  lessor  of  the 
plaintiff,  after  execution  executed  in  an  ejectment,  for  non-payment  of 
rent,  was  entitled  by  action(/)  of  trespass  to  recover  the  mesne  profits 
from  the  day  of  the  demise  laid  in  the  ejectment,  and  that  the  remedf 
given  by  the  Statute  was  cumulative. 

(p)  Hartshorne  r.  Watson,  4  Bing.  N.  (*)  The  word  "not"  appears  to  haw 

C.  178;  5  Scott,  506;  Pennant's  case,  3  been  omitted  in  the  Statute  by  mistoke. 

Rep.  64,  A. ;  I  Ro.  Abr.  596,  Dett.  H.  (t)  Sinclair  v.  Barter,  in  the  Comiuon 

pi.  17.  Pleas,  lOth  May,  1811;    Ld.  Norbnrr. 

(q)  5  Geo.  II.  c.  4,  s.  2,  Irish.  Fox  &  Fletcher,  (Mayne,  J.  dissenting): 

(r)  56  Geo.  III.  c.  88,  s.  4,  Irish.  and  see  Uniacke  v.  Howard,  BaUj,^ 


SUBLETTING  ACTS. 


1213 


CHAPTER  XVII. 


SUBLETTING  ACTS. 


1.  Objects  of  the  original  Act  agairut 

Subletting, 

2.  Alterations  made  by  amended  Act. 

O&IOINAL  STATUTE. 

3.  Underlease,  or  Assignment^  made 

between  June,  1826,  and  March^ 
1832^  invalidated f  unless  by  written 
Consent, 

4.  Doctrine  of  constructive  Waiver  abo- 

lished, 

5.  Lessees  for  ntnety-nine  JTears,  or  for 

Lives  renew(d>lefor  ever,  excepted, 

6.  Lessee  underletting  without  Consent 

may  avoid  the  Lease, 

7.  Neither  Rent,  nor  Covenants  in  Un- 

derlease, unthout  Consent,  can  be 
enforced, 

8.  Nature   of  requisite  Consent  for 

Alienation, 

9.  Prohibitory  Clauses  only  extend  to 


voluntary  Assigns, 

10.  Clause  in  original  Act,  restricting 

AUenation  m/  Devise, 

AMENDED  ACT. 

1 1.  Extends  only  to  Leases  forbidding 

Alienation, 
And  avoids  constructive  Waiver, 

12.  Middleman  deprived  of  Remedy  for 

Recovery  of  Rent, 
Or  of  Possession, 

13.  Consent  required  by  amended  Act. 

14.  Protection  given  to  Under-lessees 

(gainst   Distress  for  Rent   by 
Head-landlord, 
And  to  Assigns. 

15.  Precautionaiy  Measures  to  be  ob- 

served by  Lessor. 

16.  Regulations  in  respect  of  Assign* 

ments  by  Operation  of  Law. 


1.  The  primary  object  of  the  Subletting  Act(a)  was  to  prevent 
the  effect  of  conditions  or  covenants  forbidding  alienation,  from  being 
defeated  by  means  of  any  constructive  or  implied  dispensation  or  waiver, 
arising  from  receipt  of  rent  by  the  landlord,  or  from  any  partial  or  tem- 
porary license,  and  in  that  manner  to  obviate,  in  some  degree,  the  evils 
occasioned  by  the  sub-division  of  farms,  and  by  the  number  of  tenants 
intermediate  between  the  original  lessor  and  the  occupier. 

The  first  Subletting  Act(6)  was  retrospective  in  its  operation,  by 
avoiding  any  constructive  waiver  of  an  express  clause  against  underlet- 
ting or  assigning,  although  such  proviso  had,  prior  to  the  Statute,  been 
rendered  wholly  unavailing  by  the  temporary  license  or  implied  assent 
of  the  landlord,  and  the  Statute  had  the  effect  of  restoring  the  condi- 
tion or  covenant,  and  of  enabling  the  landlord  to  enforce  its  provisions 
upon  any  subsequent  breach :  and  where  lands  were  holden  under  any 
lease,  or  agreement  for  a  lease,  made  after  the  1st  of  June,  1826,  though 
not  containing  any  prohibitory  clause  against  underletting  or  assigning, 
the  Statute(c)  rendered  an  underlease,  or  assignment  of  the  whole,  or 


(a)  7  Geo.  IV.  c.  29,  Irish. 

(b)  7  Geo.  IV.  c.  29,  Irish. 


(c)  7  Geo.  IV.  c.  29,  s.  3. 
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of  any  part  of  the  demised  premises,  void  and  invalid  to  all  intenti 
purposes^  unless  ratified  by  the  written  consent  of  the  landlord,  therein 
introducing  into  the  contract  a  material  stipulation,  which  probably  wi 
not  contemplated  by  either  of  the  parties  at  the  time  of  making  tk 
demise  :  and  persons  who  were  prohibited  from  assigning  or  underle 
ting,  by  any  lease(e/)  xmAe  prior  to  the  month  of  June,  1826,  or 
sons  holding  for  a  less  period  than  ninety-nine  years,  or  without  any 
covenant  for  renewal,  by  virtue  of  leases  made  after  the  Ist  of  Jane, 
1826,  were  deprived  of  any  right  or  power  to  divide  or  distribute  the 
demised  premises,  by  any  testamentary  disposition,  between  two  or 
more  individuals* 

2.  Many  well-founded  objections  were  made  against  these  enact- 
ments, and  an  amended  Statute(6)  was  passed  on  the  subject,  repealinjf 
the  former  Act(/),  but  providing  that  all  lea8es(^)  made  in  the  inter- 
val between  the  1st  of  June,  1826,  and  the  1st  of  May,  1832,  and  all 
clauses  therein  contained,  should  be  governed  by  the  provisions  of  the 
original  Act  against  subletting. 

The  first  section  of  the  Statute  7  Geo.  IV.  c.  29,  only  applies  to 
leases,  or  to  written  agreements  for  leases,  made  prior  to  the  Istof  JoBe^ 
1826,  containing  any  condition  or  covenant,  prohibiting  or  r^pilatinSf 
the  assigning  or  underletting  of  the  lands  or  tenements  comprised  io 
such  leases  or  agreements,  and  avoids  any  constructive  or  parol  waiver 
of  such  clause  against  alienation ;  but  the  validity  of  an  assignment  ot 
underlease  is  not  affected  by  this  section  of  the  Statute,  further  than 
the  express  provisions  of  the  lease  or  agreement,  between  the  dii« 
landlord  and  his  immediate  tenant,  shall  extend.  The  second  8ection(i) 
is  also  merely  applicable  to  leases,  or  written  agreements  for  leases, 
made  prior  to  the  1st  of  June,  1826,  containing  a  clause  forbidding 
alienation,  and  any  person  making  an  assignment  or  underlease  con- 
trary to  the  Act,  is  thereby  deprived  of  any  remedy,  by  distress,  or 
otherwise,  for  recovery  of  rent  reserved  by  such  assignment  or  under- 
lease, or  of  any  remedy  for  the  occupation  of  the  premises  assigned  or 
underlet. 

The  preceding  enactments  having  been  repealed  and  amended,  pro- 
visions being  substituted  by  the  Statute  2  Will.  IV.  c.  17,  anyfiirther 
observations  on  the  subject  may  be  more  conveniently  introduced,  ^ 
treating  of  the  latter  Statute. 


(rf)  7  Geo.  IV.  c.  29,  s.  9. 
(0  2  Will.  IV.  c.  17.  Irish. 
(/)  7  Geo.  IV.  c.  29,  Irish. 


{g)  2  Will.  IV.  c.  17,  5.  10. 
(h)  7  Geo.  IV.  c.  29,  s.  2,  Irish. 
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3.  The  third  8ection(t)  which  relate8  exclusively  to  leases,  or  agree- 
ments for  leases,  made  after  the  1st  of  June,  1826,  and  before  the  1st 
of  May,  1832,  enacts,  that  where  lands  are  holden  under  a  lease,  or 
agreement  for  a  lease,  made  after  the  1st  of  June,  1826,  not  contain- 
ing a  clause  expressly  authorizing  the  tenant  to  assign,  or  underlet,  it 
shall  not  be  lawftil  for  such  lessee  or  tenant,  his  heirs,  executors,  ad- 
ministrators, or  assigns,  to  assign  or  underlet,  either  by  written  in- 
strament  or  otherwise,   the  demised  premises,  or  any  part  thereof, 
without  the  express  consent  of  the  landlord,  his  heirs,  executors,  admi- 
nistrators, or  assigns,  testified  where  such  assignment,  or  underlease, 
shall  be  made,  by  deed  or  written  instrument,  by  his  or  their  being 
party  to,  and  signing  and  sealing  such  deed  or  written  instrument,  or 
by  his  or  their  written  endorsement  on  such  deed  or  instrument,  ratifying 
the  same ;  or  where  the  assignment  or  underlease  shall  not  be  by  deed  or 
written  instrument,  testified  by  his  or  their  consent  in  writing :  and 
that  every  such  assignment  or  underlease,  and  every  lease,  deed  or  in- 
strument, or  other  agpreement  or  proceeding^  whereby  such  assignment 
or  Underlease  shall  be  made,  without  such  consent  so  testified,  shall  be 
and  be  deemed  wholly  void  and  invalid,  to  all  intents  and  purposes 
whatsoever,  unless  such  consent  shall  be  endorsed  or  executed  in  writ- 
^^fi  as  aforesaid. 

4.  And  that  in  any  proceeding  in  law  or  Equity  relating  to  such 
s^gnment  or  underlease,  the  party  so  assigning  or  subletting,  or  the 
party  to  whom  such  assigning  or  subletting  shall  be  made,  or  at- 
tempted to  be  made,  shall  not  be  entitled  to  avail  himself  of  any  con- 
structive or  parol  wuver  of  the  benefit  of  the  said  Act  by,  or  on  behalf 
of  any  such  lessor  or  contracting  party. 

5.  Leases  for  a  \jstm(J)  of  ninety-nine  years  or  upwards,  or  leases 
lor  lives  or  years,  with  covenant  for  perpetual  renewal,  or  a  lease  held 
immediately  under  any  persons  or  bodies  corporate  or  ecclesiastical,  or 
lield  under  any  person  or  persons  deriving  from  the  immediate  lessee  of 
persons  or  bodies  corporate  or  ecclesiastical,  with  a  totiea  quoties  cove- 
nant for  renewal,  or  leases  or  agreements  for  leases,  containing  clauses 
expre88ly(A)  authorizing  the  lessee  or  tenant  to  assign  or  underlet,  are 
excluded  from  the  operation  of  this  section. 

6.  The  provisions  of  the  second  section(/)  which  take  away  all  re- 
medies for  recovery  of  rent,  are  not  applied  to  assignments  or  under- 
leases made  subsequently  to  June,  1826,  being  wholly  unnecessary, 

(0  7  Geo.  IV.  c.  29,  s.  3.  237. 

(J)  Section  3.  (0  Section  2. 

(X-)  Bernard  v.  Conner,  Ale.  &  Nap. 
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because  such  assi^ments  and  underleases  are  rendered  inyalid  by  th^. 
third  8ection(in)9  and  neither  the  assignee  nor  undertenant  have  an^ 
title  to  the  possession,  nor  the  assignor,  nor  person  underletting  an--^ 
title  to  the  rent,  as  the  tenancy  itself,  and  every  agreement  or proceetR 
ingy  whereby  such  assignment  or  underlease  could  be  effected,  are  mad^ 
inoperative  until  such  consent  is  given  as  the  Statute  requires :  th.« 
original  landlord  might  affirm  or  disaffirm  such  assignment  or  undetw 
lease,  but  until  confirmed,  there  could  not  be  a  complete  assignment 
or  underlease. 

John  Derepas  being  possessed  of  certain  premises  for  a  term  0/ 
ninety-SLK  years,  by  indenture  dated  the  5th  day  of  March,  1829,  de- 
mised them  to  Patrick  Kirk  for  a  term  of  eighty-nine  years  and  a  Iml^ 
and  he,  by  deed  dated  the  1 1th  of  August,  1829,  demised  to  the  plain- 
tiff Troy  for  ten  years,  but  Derepas  was  not  a  party  to,  and  did  not 
ratify  the  latter  demise.  In  an  action  of  trespass  brought  against 
Kirk  by  Troy,  for  turning  him  out  of  possession  of  the  demised  pre- 
mises before  the  expiration  of  the  underlease,  it  was  decided(n),  on  de- 
murrer, that  as  the  lease  made  to  Kirk  had  been  executed  after  the  Ist 
of  June,  1826,  and  did  not  contain  any  clause  authorizing  him  to  under- 
let, the  underlease  to  Troy  not  having  been  ratified,  as  required  by  the 
Statute,  was  wholly  inoperative  and  void  between  the  parties,  and  that 
Kirk  had  a  right  to  resume  the  possession.  Where  a  lease,  made  after 
June,  1826,  and  before  May,  1832,  either  expressly  forbids  alienation, 
or  is  silent  on  the  subject,  any  assignment  or  underlease,  without  the 
required  consent  or  ratification,  is  absolutely  void,  and  neither  party 
to  such  alienation  can  derive  any  benefit  from  it,  if  it  should  be  disputed 
by  the  other  party. 

7.  A  lessee  holding  by  virtue  of  a  lease  made  after  June,  1826,  and 
before  May,  1832,  which  does  not  forbid  alienation,  may  assign  or  un- 
derlet the  premises  without  or  against  the  landlord's  consent,  and  such 
intermediate  lessor  may  turn  out  of  possession  his  own  undertenants 
or  assigns,  whenever  he  thinks  fit,  but  whilst  they  remain  in  possession 
they  may,  with  impunity,  refuse  to  pay  any(o)  rent  to  their  imme- 
diate lessor,  or  to  perform  any  covenant  entered  into  with  him,  pro- 
vided they  can  prove  the  original  lease,  and  shew  that  the  requisite 
consent  was  not  given  by  the  chief  landlord.  Upon  an  ejectment  for 
a  forfeiture  in  assigning  without  license,  where  the  party  held  under  a 

(m)  7  Geo.  IV.  c.  29,  s.  3.  (o)  Troy  r.  Kirk,  Ale.  &  Nap.  326; 

(n)  Troy  c.  Kirk,  Ale.  &  Nap.  326 ;  Lessee  Penny  v,  Gardner,  Ale.  &  Nap- 
Lessee  Penny  v.  Gardner,  Ale.  &  Nap.  345. 
345. 
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lease  containing  an  express  condition  prohibiting  alienation,  which  was 
made  after  June,  1826,  and  before  May,  1832,  it  was  contended( />), 
on  behalf  of  the  assignee  of  the  lease,  that  the  assignment  was  a  mere 
onllity  by  force  of  the  Act  against  subletting,  and  as  there  was  no  valid 
assignment,  there  could  be  no(q)  forfeiture ;  but  the  objection  was 
overruled,  and  the  landlord  obtained  judgement. 

8.  The  consent  or  license  required  by  the  third  section(r),  where 
the  assignment  or  underlease  is  made  by  deed  or  written  instrument, 
must  be  given  by  the  reversioner,  either  by  his  being  a  party  to,  and 
signing  and  sealing  such  deed  or  instrument,  or  by  his  endorsement  in 
writing,  ratifying  such  deed  or  instrument ;  and  where  the  assignment 
or  subletting  is  not  effected  by  deed  or  written  instrument,  the  con- 
Qeot  of  the  reversioner  must  be  given  in  writing.    No  period  is  fixed  by 
the  Statute  for  the  ratification  of  an  assignment  or  underlease  by  en- 
dorsement, and  the  requisite  consent  of  the  reversioner  will  be  suffi- 
cient, if  made  at  any  time(«)  after  the  execution  of  the  assignment  or 
underlease,  but  any  ratification  by  a  lessor,  who  had  previously  dis- 
posed of  his  reversion  in  the  premises,  will  be  unavailing.     By  lease 
made  in  December,  1827,  pur  outer  vie,  it  was  stipulated,  that  if  the 
lessee  should  assign  or  underlet  the  demised  premises,  or  any  part 
tiiereof,  without  the  consent  in  writing(Q  of  the  lessor,  his  heirs  or  as- 
migpis,  then  the  demise  should,  at  the  election  of  the  lessor,  his  heirs  or 
assigns,  be  utterly  void  :  the  lessee,  by  deed  made  in  December,  1829, 
assigned  a  moiety  of  the  premises  in  possession,  and  the  residue,  after 
bis  own  decease,  to  his  son  William  Davis :  this  assignment  was  exe- 
cuted without  consent,  but  after  the  lessor's  death,  was  ratified  in  Ja- 
nuary, 1840,  by  endorsement  under  the  hand  and  seal  of  the  heir  of  the 
lessor,  who  was  then  a  minor :  upon  an  ejectment  by  the  assignee  of 
the  lease,  after  his  father's  death,  for  recovery  of  the  possession  of  the 
residue  of  the  demised  premises,  it  was  ruled,  that  the  assignment 
vrould  have  been  void  under  the  original  Subletting  Act,  if  it  had  not 
\een  ratified  by  the  heir  of  the  lessor,  and  that  his  confirmation,  though 
defeasible  on  the  attainment  of  his  majority,  was  valid  in  the  meantime. 
9.  The  clause  in  the  Statute  prohibiting  alienation  without  con- 
sent, only  extends  to  voluntary  assigns(M),  or  such  as  come  in  by  act 

(p)  Lessee  William  Henn  i;.  Graham,  («)  Pemiy  v.  Gardner,  Alo.  &  Nan. 

K.  B.  Trin.  1836,  MSS. ;  5  Law  Rec.  345 ;  Walker  v.  Cromelin,  4  Law  Reo. 

23,  2nd  series,  by  the  name  of  Lessee  115,  Ist  series;  Carton,  exparte^  1  Cr. 

Montgomery  v.  Graham.  &  D.,  C.  C.  615,  a  registry  case. 

(q)  Doe  dem.  Lloyd  v,  Powell,  5  B.  &  (0  Savage  dem,  Davis  v.  Davis,  4  Ir. 

Creti.  308.  Law  Rep.  353. 

(r)  7  Geo.  IV.  c.  29,  s.  3,  Irish.  (u)  Doe  dern.  Goodbehere  v.  Bevan, 
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of  the  party,  and  not  to  assigns  by  operation  of  law,  and  it  has  accorcz: 
dingly  been  decided(t;)9  that  the  provisions  of  this  Statute  will  nc3 
defeat  or  annul  an  assignment  of  a  lease  made  by  authority  of  a  cou^ 
of  justice,  or  under  the  Bankrupt  Act. 

10.  By  the  ninth  sectioii{w)  it  is  enacted,  that  it  shall  not  be  lawfu 
for  any  person,  his  heirs,  executors,  administrators,  or  assigns,  wk< 
shall  hold  any  lands  or  tenements  under  any  lease  or  agreement  made 
or  entered  into  at  any  time  subsequent  to  the  1st  of  June,  1826,  ^'aa<] 
prior  to  the  1st  of  May,  1832,"  not  containing  a  clause  expressly  au- 
thorizing the  tenant  to  assign  or  underlet,  to  devise  such  lands  or  tene- 
ments, or  any  part  thereof,  by  his  or  their  last  will  and  testament,  ao 
as  to  divide  such  lands  or  tenements  among  several  persons ;  but  that 
nothing  therein  contained  shall  prevent  the  inheritance  or  distributioQ 
of  any  lands  or  tenements  among  any  persons  who  would  be  entitled 
thereto,  according  to  law,  upon  the  decease  of  any  person  or  penom 
dying  intestate.  Any  lease  for  a  term  of  ninety-nine  years  or  upwards,  or 
a  lease  for  lives  or  years,  with  a  covenant  for  perpetual  renewal,  or  a 
lease  held  immediately  under  any  person,  or  bodies  corporate  or  eccle- 
siastical, or  held  under  any  person  or  persons  deriving  from  the  imme- 
diate lessee  of  such  persons,  or  bodies  corporate  or  ecclesiastical,  with  a 
toties  quoties  covenant  for  renewal,  are  exempted  from  the  operadoo 
of  the  preceding  enactment. 

This  section  is  partially  repealed(a;)  by  the  amended  SublettiDg 
Act,  but  continues  still  in  force  as  to  all  leases  made  in  the  btenae- 
diate  period  between  the  1st  of  June,  1826,  and  the  1st  of  May,  1832, 
and  therefore,  under  any  lease  which  was  made  during  such  interval, 
and  does  not  contain  an  express  authority  to  alien,  or  is  not  comprised 
within  the  exceptions,  neither  the  lessee,  nor  any  person  deriving  under 
him,  can,  by  his  last  will,  divide  the  holding  between  two  or  more  per- 
sons, and  if  the  tenant,  by  his  will,  dispose  of  the  lands  comprised  in 
the  lease,  he  must  leave  the  whole  in  possession  to  some  one  person, 
for  if  such  lands  should  be  left  by  will  between  two  or  more  individoab 
in  possession,  so  far  as  such  devise  or  bequest  extends,  it  will  be  una- 
vailing, and  the  property  will  go  as  if  no  such  disposition  had  been 
made.  If  the  lessee  or  owner  of  such  lease  die  intestate,  the  interest 
in  the  lands,  if  held  for  a  term  of  years,  will  devolve  on  his  adminis- 
trator, and  will  be  distributable  according  to  the  Statute(y)  of  Distri- 

3  M.  &  Selw.  353 ;  Doe  deni.  Cheere  v,  IV.  c.  17t  a.  9,  Irish. 

Smith,   1    Marsh,  359;    5  Taunt.  695;  (u)  7  Geo.  IV.  o.  29.  s.  9. 

Doe  dem,  Mitchinson  v.  Carter,  8  T.  R.  (x)  2  WiJl.  IV.  c.  17,  ss.  10  and  11. 

57-300.  (y)  7  Will.  III.  c.  6,   Irish;  22&23 

(»)  Comyn   v.   Little,  C.  B.    Easter,  Car.  II.  c.  10,  English. 
1837,  on  point  saved;  and  see  2  Will. 
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butions,  or  if  the  interest  be  freehold,  and  be  limited  to  heirs,  will  pass 
to  the  intestate's  eldest  son,  or  if  he  only  leave  daughters,  is  divisible 
between  them  in  equal  shares. 

11.  The  amended  Subletting  Act(z)  is  chiefly  founded  upon  the 
original  Statute,  omitting  such  clauses  as  were  considered  impolitic,  and 
re-enacting,  with  alterations  and  qualifications,  such  of  its  provisions 
as  were  deemed  salutary  :  it  will,  therefore,  be  requisite  to  point  out  the 
difference  between  the  enactments  of  these  Statutes.  The  first  section  of 
the  amended  Statute  repeals  the  original  Act,  but  it  is  enacted,  that 
nothing  contained(a)  in  the  amended  Act  shall  extend  to  any  lease, 
instrument,  or  agreement  for  a  lease,  made  at  any  time  between  the 
Ist  of  June,  1826,  and  the  1st  of  May,  1832,  and  that  all  leases,  instru- 
ments, and  agreements  made  during  such  interval,  and  all  covenants, 
clauses  and  conditions  contained  in  such  leases,  instruments,  and  agree- 
ments, shall  be  subject  to,  and  be  governed  by  the  provisions  of  the 
original  Subletting  Act,  and  that  so  much  (6),  and  such  parts  of  the  ori- 
ginal Subletting  Act  as  respect  such  leases,  instruments,  or  agreements, 
and  all  covenants  therein  contained,  shall  remain  in  full  force  and  effect : 
and  leases  containing  any  covenant  or  agreement  for  perpetual  renewal, 
and  leases  for  the  term  of  nine  hundred  years  or  upwards,  are  altoge- 
ther excluded  from  the  operation  of  the  amended  Act. 

The  second  section(c)  enacts,  that  where  lands  or  tenements  then 
were,  or  shall  be  holden  by  virtue  of  any  lease,  instrument,  or  agpree- 
ment  in  writing  containing  any  condition,  clause,  or  covenant  prohi- 
biting, controlling,  or  regulating  the  assigning  or  subletting  of  the 
lands  or  tenements  demised,  or  agreed  to  be  demised  thereby,  or  of 
any  part  thereof,  no  act,  matter,  or  thing  whatever({/),  thereafter  to  be 
done  or  acquiesced  in  by  the  lessor,  or  by  his  heirs,  executors,  admi- 
nistrators, or  assigns,  shall  be  construed,  in  any  court  of  law  or  equity, 
to  be,  or  to  amount  to,  a  waiver  of  the  benefit  of  any  such  condition, 
clause,  or  covenant ;  and  that  in  any  action  for  the  breach  of  any  such 
condition,  clause,  or  covenant,  whereof  the  benefit  had  not  been  thereto- 
fore(e)  waived,  such  lessor  or  contracting  party,  and  his  heirs,  execu- 
tors, administrators,  and  assigns,  shall  be  entitled  to  recover  the  pos- 
session of  such  lands  or  tenements  by  virtue  of  any  such  condition,  or 
to  recover  any  penalty  for  such  future  breach  of  any  such  condition, 
cliiuse,  or  covenant,  according  to  the  provisions  thereof  respectively, 


(r)  2  Wll.  IV.  c.  17. 

(a)  2  Will.  IV.  c.  17,  s.  10. 

(ft)  2  Will.  IV.  c.  17,8.  11. 


(c)  2  Will  IV.  c.  17,  8.  2. 

\d)  After  the  24th  of  March,  1832. 

(0)  Prior  to  the  24tb  of  March,  1832. 
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unless  it  shall  be  expressly  proved,  that  such  assignment  or  underleas^^^ 
was  made  with  the  consent  of  such  lessor  or  contracting  party, 
heirs,  executors,  administrators,  or  assigns,  testified,  where  such 
ment  or  underlease  shall  be  by  deed  or  written  instrument,  by  his 
their  being  a  party  to,  and  signing  and  sealing  such  deed  or  writtec=: 
instrument,  or  some  other  deed  or  instrument  containing  such  consent — 
or  where  such  assignment  or  underlease  shall  not  be  by  deed  or  writter^n 
instrument  testified  by  his  or  their  consent  in  writing ;  or  unless  tl^  ^ 
benefit  of  such  condition,  clause,  or  covenant,  shall  have  been  expressL;^ 
waived,  by  some  writing  signed  by  the  party  or  parties  entitled  to  itm.m 
benefit  thereof:  and  every  such  assignment  or  underlease,  and  eveir^r 
deed,  lease,   or  instrument,   or  other  agpreement(y^  or  proceeding', 
whereby  such  assignment  or  underlease  shall  be  made,  without  saeli 
consent  as  aforesaid,  and  testified  as  aforesaid,  shall  be  and  be  deemed., 
wholly  null  and  void,  to  all  intents  and  purposes  whatsoever.     Wbez-« 
any  actual  waiver(^),  so  made  and  testified,  of  the  benefit  ofanycondli.- 
tion,  clause,  or  covenant,  in  any  such  lease,  instrument,  or  agreemoi'^ 
or  of  the  benefit  of  this  Act  on  the  part  of  the  lessor,  or  party  contract 
ing  to  lease,  or  his  heirs,  executors,  administrators,  or  assigns,  shall  be 
proved  to  have  taken  place  in  any  one  particular  instance^  sucb  actual 
waiver  shall  not  be  assumed,  or  construed  to  extend  to  any  instance^ 
or  to  any  breach  of  covenant,  clause,  or  condition,  other  than  that  to 
which  such  waiver  shall  specially  relate,  nor  to  be  a  general  waiver  at 
the  benefit  of  any  such  covenant,  clause,  or  condition,  or  of  the  benefit 
of  this  Act. 

12.  In  all  cases,  the  person  as8igning(A)  or  subletting  contrary  to 
this  Act  without  such  consent,  signified  as  thereinbefore  directed,  shall 
not  have,  or  be  entitled  to  any  remedy  by  distress  or  otherwise,  for  the 
recovery  of  any  rent  or  sum  reserved  by  any  deed,  written  instrument, 
or  other  agreement,  by  which  such  subletting  or  assignment  shall  be 
made,  or  for  the  occupation  of  any  of  the  lands  or  tenements  so  as- 
signed or  underlet,  or  for  the  recovery  of  such  lands. 

The  object  of  the  amended  Act  was  to  give  the  lessor  the  full  be- 
nefit of  any  non-alienation  clause  contained  in  the  lease,  and  that  it 
should  not  be  waived  or  defeated  by  any  parol  or  constructive  waiver 
thereafter(?)  to  be  done  or  acquiesced  in  by  the  landlord,  but  where  a 
condition  against  alienation  had  been  previously  waived  or  defeated, 

C/)  Taken  from  a  similar  provision  in  responding  clause,  7  Geo.  IV.  c.  29, 8;2, 

the  7  Geo.  IV.  c.  39,  s.  3.  does  not  prevent  the  person  underletting 

C^)  2  Will.  IV,  c.  17,  s.  3;  a  similar  from  recovering  possession, 
clause  in  the  7  Geo.  IV.  c.  29,  s.  4.  (0  After  the  24th  of  March,  1832. 

(A)  2  Will.  IV.  c.  17,  8.  4;  the  cor- 
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it  was  not  intended  that  the  Statute  should  have  any  retrospective  ope- 
ration by  reviving  the  prohibitory  clause  as  to  future  breaches.  How- 
ever, leases  made  between  the  1st  of  June,  1826,  and  the  1st  of  May, 
1832,  are  expressly  excepted  out  of  the  amended  Act,  and  continue 
subject  to  the  provisions  of  the  original  Statute,  whether  they  contain 
a  clause  forbidding  alienation,  or  are  silent  on  the  subject. 

Where  a  lease  was  made  before  June,  1826,  with  a  condition 
against  assigning  or  underletting,  and  an  assignment  of  part  of  the  pre- 
mises was  made  by  the  lessee,  with  the  lessor's  consent,  pursuant  to  the 
original  Act,  or  rent  was  received  by  the  original  lessor,  with  know- 
ledge of  an  underlease  having  being  granted  in  violation  of  the  Sta- 
tute, doubts  are  entertained  whether  a  further  assignment  or  underlease 
of  the  premises  by  the  original  lessee  or  tenant,  made  after  May,  1832, 
without  consent,  would  be  rendered  void  by  the  amended  Act,  or  whe- 
ther the  condition  had  not  been  defeated  by  such  partial  assignment  or 
constructive  waiver,  as  the  original  Subletting  Act  has  been  repealed 
so  far  as  regards  such  a  lease,  and  the  amended  Act  does  not  extend  to 
the  breach  of  any  condition  which  had  been  waived  prior  to  March, 
1832.  However,  as  neither  a  partial  nor  constructive  waiver  could, 
while  the  original  Statute  remained  in  force,  defeat  any  condition 
against  'alienation,  it  may  be  inferred  that  such  cases  alone  are  ex- 
cluded from  the  operation  of  the  amended  Act,  in  which  the  condition 
was  waived  prior  to  June,  1826. 

The  clause(y)  rendering  an  assignment  or  underlease  void  and  in- 
valid, which  was  made  contrary  to  the  provisions  of  the  original  Sta- 
tute, by  any  person  holding  under  a  lease  granted  after  the  Ist  of  June, 
1826,  has  been  applied  by  the  amended(A)  Act  to  any  assignment  or 
underlease  made  after  the  24th  of  March,  1832,  by  any  person  holding 
under  a  lease  containing  a  clause  prohibiting  alienation  not  theretofore 
waived,  and  by  the  fourth  section(/)  of  the  amended  Act,  the  person  so 
assigning  or  underletting,  is  deprived  of  any  remedy  for  the  recovery 
of  the  possession ;  the  consequence  is,  that  an  assignment  made  in  vio- 
lation of  the  amended  Act  is  absolutely  void,  and  the  person  assigning 
the  whole  or  any  part  of  the  premises,  notwithstanding  the  invalidity 
of  the  assignment,  is  deprived  of  any  remedy  for  recovery  of  the  pos- 
session of  the  premises  so  assigned,  or  for  enforcing  payment  of  any 
rent,  or  the  observance  of  any  covenant  in  such  assignment ;  but  the 
original  lessor  has  a  right  to  enter  for  a  condition  broken(m)  or  to  dis- 

(j)  7  Geo.  IV.  c.  29,  s.  3.  (m)  Lessee  Montgomery  v.  Graham, 

ik)  2  Win.  IV.  c.  17.  8.  2.  5  Law  Rec,  23,  N,  S. 

(0  2  WiD.  IV.  c.  17,  s.  4. 
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train  for  the  rent  reserved  by  the  orig^al  lease.  In  like  manner,  if  iKi 
^hole,  or  any  part  of  the  premises  be  underlet,  contrary  to  the  pr^^ 
sions  of  the  amended  Act,  the  person  making  such  underlease,  withoot 
the  requisite  consent,  is  deprived  of  any  remedy  for  recovery  of  the  pos- 
session of  the  premises  so  underlet,  or  of  any  remedy  to  enforce  pay. 
ment  of  rent,  by  distress  or  otherwise,  for  such  premises,  if  it  be  proved 
that  the  original  lease  comes  within  the  operation  of  the  amended  Act, 
and  that  the  underlease  has  not  been  confirmed.     The  object  of  the 
third  section(n)  of  the  amended  Act  is  to  obviate  the  conseqnencei 
of  the  decision  in  Dumpor's  case(o),  and  to  prevent  a  partial  dispentt- 
tion  or  limited  waiver  from  annulling  the  condition. 

13.  The  consent,  or  license,  required  by  the  Statute  to  enable  i 
lessee,  holding  under  a  lease,  or  agreement  for  a  lease,  containing  a 
non-alienation  clause,  to  make  a  valid  and  complete  assignment  or 
underlease,  by  deed  or  written  instrument,  must  be  effected  by  tbe 
landlord  or  reversioner  joining  as  a  party  in,  and  signing  and  sealing 
such  assignment  or  underlease,  or  by  executing  some  other  deed  oris-  | 
strument  containing  such  consent ;  or  if  the  assignment  or  underleatt 
shall  not  be  made  by  deed,  or  by  a  written  instrument,  then  the  hod- 
lord's  consent  in  writing  will  be  sufficient;  or  the  breach  of  a  condi- 
tion against  assigning  or  underletting,  may  be  waived  by  any  writiog 
signed  by  the  landlord  or  party  entitled  to  the  benefit  of  such  condi- 
tion. If  the  tenant  be  prohibited  from  assigning  or  underletting  with- 
out the  landlord's  written  consent  for  that  purpose,  or  if  any  other  spe- 
cified description  of  license  or  consent  be  prescribed  by  the  condition)  ! 
a  compliance(p)  with  such  stipulation  will  be  sufficient,  because  tbe  : 
Statute  only  directs  that  the  landlord  shall  recover  according  to  the 
provisions  of  such  condition.  The  Statute  does  not  specify  any  time 
for  giving  the  landlord's  consent  to  an  assignment  or  underlease,  or  for 
waiving  a  breach  of  the  condition  against  assigning  or  underIettiog» 
and  it  has  been  ruled  under  the  original  Act  that  a  consent  by  the  re- 
versioner(9)  will  be  sufficient,  if  given  pursuant  to  the  Statute,  within 
a  reasonable  time(r)  after  execution  of  the  assignment  or  underlease! 
and  such  subsequent  consent  by  a  party  who  then  had  a  right  to  gi^« 
it,  will  complete  what  was  previously  but  an  inchoate  assignment,  or 
underlease.    However,  a  verbal  assent  to  an  assignment  of  the  lessee's 

(n)  2  Will.  IV.  c.  17,  8.  3.  (q)  Walker  r.  Cromelin,  4  Law  Rec. 

(o)  Dumpor's  case,  4  Rep.  119;  Dum-  1 15-200,  cited  in  Penny  p.  Gardner,  Ale. 

per  V,  Syms,  Cro.   Eliz.  815;    Coke's  &  Nap.  347;  Savage  efem.  Davis  ».  D»- 

Ent.  684.  vis,  4  Irish  Law  Rep.  363. 

(/))  Ld.  Westmeath  v.  Hogg,  3  Irish  (r)  See  Palmer  v,  Moxon,  2  M.  A 

Law  Rep.  27.  Selw.  43. 
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iterest  by  a  lessor,  who  afiterward8(«)  parted  with  his  reversion  in  the 
femises,  and  then  ratified  the  assignment  by  his  consent  in  writing, 
ras  held  to  be  inoperative,  because  the  lessor  had  no  estate  in  the  pro- 
uses  at  the  time  of  giving  his  consent  in  writing,  and  such  assignment 
rag  therefore  invalid. 

14.  Where  any  person(^)  or  persons  being  seised  or  possessed  of  any 
uids  or  tenements  in  Ireland,  under  any  assignment  or  subletting, 
oly  made  of  or  under  any  lease  or  demise  which  should  be  there- 
het(u)  made  for  any  term  not  exceeding(t;)  three  lives  or  thirty-one 
ean  from  the  commencement  thereof,  and  upon  which  a  rent  equal  to 
irefr-fburths  of  the  annual  value  of  the  demised  premises  shall  have 
sen  reserved,  shall  at  any  time  after  the  1st  day  of  May,  1832,  duly 
ly  and  satisfy  the  rent  due  from  such  person  or  persons,  his  or  their 
sin,  executors,  administrators,  or  assigns,  to  the  person  or  persons,  or  his 
their  executors,  administrators  or  assigns,  who  shall  have  so  assigned 
underlet  such  lands  or  tenements,  the  receipt  of  such  person  or  per- 
Dsso  assigning  or  underletting,  or  of  his  or  their  heirs,  executors,  admi- 
Btrators,  or  assigns,  shall  be  a  full  and  sufficient(2c;)  discharge  to  such 
rson  or  persons  who  shall  have  paid  such  rent,  and  to  his  and  their 
irs,  executors,  administrators,  or  assigns,  as  well  against  the  person  so 
ugning  or  subletting,  as  also  against  the  lessor  or  person  contracting 
th  the  person  so  assigning  or  subletting,  and  the  person  or  persons 
having  paid  such  rent,  or  his  or  their  heirs,  executors,  administra- 
"s,  or  assigns,  or  his  or  their  goods,  chattels,  or  effects,  lands  or  tene- 
^nts,  shall  not  be  subject  or  liable  to  the  payment  of,  or  to  any  dis- 
!S8  or  other  remedy  for  any  rent  due  to  such  lessor,  or  to  any  person 
riving  under  him.  Ecclesiastical  leases,  and  leases  held  under  any 
rporation,  and  leases  containing  any  covenant  or  compact  for  re- 
wal,  or  any  lands  or  tenements  situate  within  any  city,  town  or 
rough,  or  the  liberties  thereof,  are  excepted  out  of  the  preceding 
^n. 

In  case  any  lessee(x),  or  lessees  of  any  such  lease,  or  the  heirs,  exe- 
tors,  or  administrators  of  any  such  lessee  or  lessees,  shall  not  duly 
f  the  rent  reserved  by  the  lease  or  instrument  under  which  such 
ids  or  tenements  shall  be  held  by  such  lessee  or  lessees  to  the  party 

•)  Penny  o.  Gardner,  Ale.  &  Nap.  (o)  The  marginal  abstract  of  this  sec- 

»•  tion,  given  in  the  Statutes  at  large,  is  er- 

i)  2  Will.  IV.  c.  17.  8.  5;  thecorres-  roneous,  being  transcribed  from  the  ori- 

oing  section,  in  the  7  Geo.  IV.  c.  29,  ginal  Act,  and  disregarding  the  difference 

»  only  applies  to  assignments  or  un-  between  the  two  Statutes. 

leases  made  with  consent  of  rever-  (tr)  Appendix,  No.  24,  Code  Civil  de 

ler.  France. 

H)  After  the  24th  of  March,  1832.  (x)  2  Will.  IV.  c.  17,  s.  6. 

VOL.  II.  2  K 
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or  parties  entitled  to  receive  the  same ;  it  shall  be  lawful  for  any  party 
entitled  to  such  rent,  at  any  time  when  there  shall  be  due  to  him  two 
or  more  full  gales,  or  portions  of  the  rent  resenred  in  sueh  lease  or 
instrument,  to  give  notice  in  writing,  in  the  form  annexed  to  the  Aet, 
to  all  and  every  person  or  persons  who  shall  be  then  in  oocapation  of 
the  lands  and  tenements  which  shall  have  been  assigned  or  underlet, 
requiring  each  and  every  such  person  to  pay  to  the  party  giving  sndi 
notice  the  rent  reserved  upon  their  respective  holdings :  and  after  the 
delivery(^)  of  such  notice  to  any  person  or  persons  in  occapatioD  of 
any  such  lands  or  tenements,  every  such  person  or  persons  shall  ptf 
to  the  landlord,  giving  such  notice,  or  to  his  heirs,  executors,  adminii- 
trators,  or  assigns,  all  sums  whatsoever,  due  or  to  grow  [doe  for  rest, 
from  such  person  to  the  lessee  or  lessees  so  having  assigned,  or  nb- 
letten,  or  to  his  or  their  heirs,  executors,  administrators,  or  assigsi: 
and  from  and  after  such  notice,  and  until  the  satisfisustion  of  all  the 
sums  due  to  the  person  or  persons  giving  such  notice,  on  acooont  ofaD 
rent  due  from  such  lessee  or  lessees  having  so  asdgned  or  subletteoti 
aforesaid,  the  receipt  of  the  person  or  persons  giving  such  notioei  or 
his  or  their  heirs,  executors,  administrators,  or  assigns,  shall  be  t  fall 
and  sufficient  discharge  to  the  person  or  persons  in  the  occupatioo  of 
such  lands  or  tenements,  who  shall  have  paid  such  rent,  and  to  his  as! 
their  heirs,  executors,  or  administrators,  against  the  person  having  ao 
assigned  or  subletten,  or  his  heirs,  executors,  or  administrators :  and  the 
person  or  persons  so  having  paid  such  rent,  or  his  or  their  executors  or 
administrators,  or  his  or  their  goods,  chattels,  or  effects,  lands  or  tene- 
ments, shall  not  be  subject  or  liable  to  the  payment  of  any  rent,  or  to 
any  distress  or  other  remedy  for  the  same,  to  any  person  or  persons 
under  whom  such  person  or  persons  may  hold  by  reason  of  any  sncb 
assignment  or  underlease,  until  sueh  satisfaction  as  aforesaid  :  and  it  is 
provided,  that  leaving  the  required  notice  at  the  house  or  usual  plaee 
of  abode  of  any  person  or  persons  in  the  occupation  of  the  premises, 
either  with  such  person,   or  with  some  of  the  family  of  such  person 
exceeding  sixteen  years  of  age,  shall  be  sufficient  service. 

From  and  after  the  delivery(z)  of  such  notice,  and  until  the  satis- 
faction of  all  rent  and  arrears  of  rent  due  to  the  party  giving  wch 
notice,  or  his  heirs,  executors,  administrators,  or  assigns,  he  and  they 
shall  have  and  enjoy  all  such  rights,  powers  and  authorities,  for  there- 
covering  and  enforcing  the  payment  of  any  rent  due  and  payable  by 
any  person  or  persons  occupying^the  lands  so  assigned  or  underlet,  id 

iy)  2  Will.  IV.  c.  17.  s.  7.  (r)  2  Will.  IV.  c.  17,  8.  8. 
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laoner  aforesaid^  as  could  or  might  have  been  legally  exercised  or 
nforced  against  any  such  person  or  persons  respectively,  by  the  party 
0  assigning  or  subletting  in  manner  aforesaid. 

The  fifth,  sixth,  and  seventh  sections  of  the  amended  Act,  were  in- 
lended  to  protect  persons  holding  by  underleases  duly  made,  against  a 
listress  by  one  landlord,  for  rent  which  had  been  previously  paid  to 
mother,  or  against  a  distress  by  a  chief  landlord  for  a  larger  sum  of 
nooey  than  the  rent  reserved,  and  made  payable  by  the  underlease : 
the  preceding  sections  are  borrowed  from  the  original  Statute,  but  the 
ilteradons  made  in  them  by  the  amended  Act  render  the  subject  ex- 
tremely obscure,  and  although  materially  affecting  the  interest  of  landed 
proprietors,  no  explanation  of  the  difficulties  is  afforded  by  judicial  de- 
aaon,  and  it  would  appear,  as  if  by  tacit  assent,  that  those  measures 
ivliieh  were  intended  for  the  benefit  of  undertenants  had  already  become 
obsolete.  The  corresponding  clauses  of  the  first  Subletting  Act  only 
extended  to  assignments  and  underleases,  made  with  the  consent  in 
vritmg  of  the  original  lessor  or  landlord :  the  amended  Act  applies  not 
Mily  to  assignments  or  underleases  derived  under  any  lease  made  after 
die24th  of  March,  1832,  not  exceeding  three  lives  or  thirty-one  years 
^m  its  commencement,  upon  which  a  rent  equivalent  to  three-fourths 
nf  the  yearly  value  of  the  premises  is  reserved,  where  the  license  or 
Donsent  in  writing  of  the  original  lessor  was  necessary,  and  had  been 
procured,  but  also  extends  to  cases  in  which  alienation  is  neither  con- 
^led  nor  forbidden,  and  the  consent  of  the  original  lessor  is  not  re- 
ipmte  either  to  authorize  or  confirm  an  assignment  or  underlease. 

If  a  tenant,  by  lease  made  after  March,  1832,  for  any  term  not 
exceeding  three  lives  or  thirty-one  years,  at  a  rack-rent,  be  prohibited 
hua  alienation  without  the  lessor's  written  consent,  and  make  an  un- 
ierlease  with  the  required  consent,  or  if  a  similar  lessee,  holding  at  a 
ick-rent  for  any  term  not  exceeding  three  lives,  or  thirty -one  years, 
fbo  is  not  prohibited  from  alienation,  make  an  underlease,  the  under- 
mant,  by  paying  the  rent  reserved  out  of  his  own  holding  to  his  im- 
lediate  lessor,  will  be  discharged  from  liability  for  rent  to  the  superior 
ndlord,  and  will  not  be  subject  to  any  distress  or  other  remedy,  for 
ly  rent  for  the  same  period  to  the  superior  landlord  ;  unless  after  two 
lies  of  rent  shall  have  accrued  due  to  such  superior  landlord  by  his 
imediate  tenant,  notice  shall  have  been  served  on  the  undertenant, 
quiring  payment  of  the  rent  reserved  out  of  his  holding,  and  upon 
ich  payment  being  made,  pursuant  to  the  notice,  the  undertenant  is 
:onerated  from  further  liability  to  the  payment  of  any  rent,  and  his 
Ading  from  liability  to  distress,  or  other  remedy  for  rent  to  any  per* 

2  K  2 
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son  under  whom  such  undertenant  may  hold,  by  reason  of  any  such 
underlease,  until  all  sums  due  to  such  superior  landlord,  from  the  inter- 
mediate tenant,  shall  be  satisfied. 

15.  In  case  the  undertenant,  after  receivings  notice,  shall  be  in  ar- 
rear  for  rent  due  out  of  his  holding,  the  remedies  of  the  intermediate 
tenant  for  recovery  of  such  rent  are  transferred  to  the  reversioner  or 
superior  landlord,  but  as  such  superior  landlord  has  a  right,  at  common 
law,  to  distrain  the  lands  for  his  rent,  the  only  additional  remedy  con- 
ferred on  him  by  the  Statute,  is  an  action  of  debt,  framed  in  pursuance 
of  the  eighth  section(a)  for  such  rent,  and  the  reversioner  does  not  ob- 
tain any  additional  remedy  by  this  clause,  against  an  as^gnee  of  the 
lessee's  interest.     In  consequence  of  the  provisions  of  the  amended 
Act,  every  lease  of  premises,  unless  situated  in  a  town,  should  contain 
a  proviso,  expressly  prohibiting  any  underlease  or  assignment,  without 
the  previous  written  consent  of  the  landlord,  and  although  the  lessor 
may  not  intend  to  enforce  compliance  with  the  condition,  yet  nowritten 
t^onsent,  authorizing  an  assignment  or  an  underlease,  should  be  given, 
because  the  remedies  of  the  original  lessor  may  be  embarrassed  or  di- 
minished by  such  written  license  or  consent :  the  original  lessor  may 
acquiesce  in  the  assignment  or  underlease,  by  not  taking  any  advan- 
tage of  the  breach  of  the  condition,  but  until  these  clauses  of  the  Act 
receive  a  judicial  construction,  defining  the  effect  and  operation  of  sudi 
assigning  or  subletting,  upon  the  rights  and  remedies  ofthe  chief  land- 
lord, for  recovery  of  his  rent  by  distress  or  by  ejectment,  it  will  be  more 
prudent  for  the  superior  landlord  to  abstain  from  giving  any  such  writ- 
ten consent,  or  from  executing  any  lease  which  would  warrant  the  grant 
of  an  underlease  or  assignment. 

16.  Where,  under  any  assignment(6)  from  a  sheriff*,  by  virtue  of 
any  execution,  or  under  any  assignment  from  executors  or  administra- 
tors, or  from  the  assignee  or  assignees  of  any  bankrupt  or  insolvent,  or 
hy  operation  oflaw^  devise,  or  otherwise,  any  person  shall  be  legally 
or  equitably  seised  or  possessed  of  any  lands  or  tenements,  held  under 
any  lease  or  demise  made  after  the  1st  day  of  May,  1832,  and  contain- 
ing any  clauses,  conditions,  or  covenants,  against  assigning  or  sublet- 
ting, such  person  so  deriving  shall  hold  suchlands  and  tenements,  subject 
to  such  clauses,  conditions,  and  covenants  in  such  lease  or  demise  con- 
t£uned,  and  that  as, fully  as  if  such  person  or  persons  had  been  the  ori- 
ginal lessees  therein :  but  where  two  or  more  persons  shall  together 


(a)  2  Will.  IV.  c.  17,  s.  8.  ginal  Act  does  not  contain  any  analogous 

(6)  2  Will.  IV.  c.    17,  s.  9;  the  ori-      provision. 
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become  seised  or  possessed  of  any  lands  or  tenements  so  demised,  such 
persons  shall  take  and  hold  the  same  as  joint-tenants,  and  not  as  tenants 
in  common ;  and  it  shall  not  be  lawful  for  such  persons,  or  any  of  them, 
by  any  deed,  matter,  or  thing,  to  assign  such  lands  or  tenements,  save 
as  thereinafter  provided,  nor  to  sever  such  tenancy,  nor  to  sue  out  or 
demand,  or  procure  to  be  issued,  any  writ  of  partition,  or  any  writ  or 
process  in  the  nature  of  a  writ  of  partition.  Provided,  however,  that 
nothing  therein  contained  shall  extend  to  disable  any  one  or  more  of  such 
persons  from  assigning  to  any  other,  or  others  of  them,  his  or  their 
estate  and  interest,  the  same  remaining  subject,  after  such  asugnment, 
to  such  and  the  like  restraints  and  incidents  as  attached  upon  the  same 
before  such  assignment. 

The  amended  Act  only  extends  to  voluntary  assigns,  and  not  to 
assigns  by  operation  of  law,  and  though  a  lease  contain  a  general  pro- 
hibition against  assignment,  yet  an  assignment  by  the  sheriff  under  an 
execution,  or  by  the  assignees  of  a  bankrupt  or  insolvent  debtor,  or  by 
the  personal  representatives  of  a  deceased  lessee  for  years,  or  by  devise, 
will  not  be  affected  by  the  provisions  of  the  Statute.  Such  assigns, 
however,  though  taking  by  operation  of  law,  will  become  subject  to,  and 
bound  by  all  the  clauses  and  conditions  of  the  lease,  as  fully  as  if  such 
assigns  had  been  the  original  lessees,  and  any  subsequent  assignment 
will  be  controlled  and  governed  by  the  provisions  of  the  amended  Act 
against  assigning  or  underletting,  unless  the  required  license  or  consent 
be  procured.  Where  two  or  more  persons  become  purchasers  of  the 
lessee's  interest  from  assignees  of  a  bankrupt  or  insolvent,  or  from  the 
personal  representatives  of  a  deceased  lessee,  or  take  by  devise,  they 
must  hold  as  joint-tenants,  and  not  as  tenants  in  common,  and  they 
are  precluded  from  making  any  partition,  or  severing  the  joint  estate, 
but  each  of  such  assignees  may  assign  or  release  his  share  to  his  com- 
panion. This  Statute  does  not  interfere  with  any  express  condition 
rendering  a  lease  void,  in  case  the  lessee  or  his  assigns  commit  an  act 
of  bankruptcy,  upon  which  a  commission  shall  be  founded,  or  in  case 
the  lessee  or  his  assigns  shall  take  the  benefit  of  an  Insolvent  Act,  or 
in  case  any  judgment  shall  be  recovered  against,  or  acknowledged  by 
the  lessee  or  his  assigns,  by  means  of  wljich,  either  the  demised  pre- 
mises, or  any  part  thereof,  shall  be  taken  in  execution,  or  any  order 
shall  be  made  by  a  Court  of  Equity,  for  the  appointment  of  a  receiver 
over  the  whole  or  any  part  of  the  demised  premises. 
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CHAPTER  XVIII. 


STATUTES  OF  LIMITATION. 


1.  Limitation  of  Time  as  to  Realty  by 

the  Irish    Statute,    10  Car.  L 
Sess»  2,  c,  6. 

2.  Statute  3^-4  Will,  TV.  c.  27. 
Abolition  of  real  Actions, 

3.  Period  of  Limitation, 

4.  Accruer  of  Right,  when  Party  in 

Possession, 

5.  Where  a  deceased  Person  was  last 

in  Possession. 

6.  Where  a  Grantor  was  last  in  Pos- 

session, 

7 »  As  to  reversionary  Estates  and  fu- 
ture Interests. 

^.Forfeiture,  or  Breach  of  Condi- 
tion. 

9.  Summary  of  Periods  when  Right 
accrues. 

10.  Statute  7  Will.  TV.   Sf  1  Vict.  c. 

28,  as  to  Mortgagees. 

1 1 .  Bar  of  twenty  Years  extends  beyond 

the  Instances  specified  in  the  third 
Section. 

12.  Rents  reserved  on  Leases  are  not 

included  in  the  second  Section. 

13.  Adverse  Receipt  of  Rent  reserved 

by  LeasCy  amounting  to  twenty 
Shillings  xjearly,  by  Strangtrr, 

14.  Operation  of  Statute  as  to  Tenan- 

cies  at  Will. 
\ 5.  As  to  yearly  Tenancies. 


16.  Difficulties  of  Proof  Jmposed  ou 
Land-owners. 

17*  Forfeiture  Clause  inapplicable  to 
Conditions  in  Leases. 

18.  Reversioner  not  (effected  when  right- 
fully dispossessed  by  Owner  of 
particular  Estate. 

]  9.  Cfoncurreni  Rights  barred. 

20.  Executors,  A&ninistrators,  Devi- 

sees, and  Heirs, 

21.  Possession  by  Joint-tenants,  or  Te- 

nants in  common. 

22.  Or  by  younger  Brother, 

23.  Written  Acknowledgement  of  Title. 

24.  Exception  in  Cases  of  Disability. 

25.  Adverse  Possession, 

26.  Accommodation  Clause  at  an  End. 
27-  Limitation  as  to  Suits  in  EquUy. 

Express  Trusts. 

28.  Concealed  Frauds. 

29.  Mortgagor  out  of  Possession, 

30.  Charge  of  Money  upon  Land, 

3 1 .  Legacies. 

32.  Devises  in  Trust  for  Payment  of 

Debts. 

33.  Limitation  as  to  Arrears  of  Bent, 

or  Interest. 

34.  Twenty   Years*  Rent  reserved  by 

Lease  recoverable, 

35.  Where  Rent  or  Interest  recoverable 

for  not  more  than  six  Years. 


I.  Certain  limited  periods  for  the  assertion  of  legal  rights  form 
an  essential  part  of  every  system  of  jurisprudence,  and  may  be  consi- 
dered, first,  as  the  means  of  conferring  by  lapse  of  time  a  title  to  lands, 
or  to  servitudes  arising  from  lands,  and  secondly,  as  the  means  of  ex- 
tinguishing obligations,  by  depriving  their  owner  of  the  benefit  of  any 
action  for  their  recovery. 

In  former  times  the  title  to  land  was  determined  by  real  actions, 
but  in  consequence  of  such  remedies  being  final,  the  mixed  action  of 
ejectment  was  introduced,  which  did  not  purport  to  bind  the  right  to 
the  freehold,  and  only  decided  who  was  entitled  to  the  possession.  The 
Irish  Statute(a),  10  Car.  I.  sess.  2,  c.  6,  for  the  further  quieting  of 


(fl)  10  Car.  I.  Sess.  2,  c.  6,  ss.  12 and  13,  Irishi  21Jac.  I.e.  16,  ss.  1  and  2,  Eng. 
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men's  estates,  and  of  avoiding  suits,  enacted,  that  no  person  should 
make  any  entry  into  any  lands,  but  within  twenty  years  after  his 
right  ihoW^st  descend,  or  accrue  to  the  same,  and  in  default  thereof, 
such  persons  not  so  entering,  and  their  heirs,  were  utterly  excluded 
and  disabled  from  such  entry  after  to  be  made :  excepting,  however, 
in&nts,  married  women,  persons  insane,  imprisoned,  or  beyond  seas, 
who  were  allowed  ten  years  to  make  their  entry  after  such  disability 
removed. 

This  Statute  allowed  the  party  to  whom  a  right  of  entry,  or  in 
other  words,  "  a  right  to  bring  an  ejectment,"  accrued,  and  who  was 
then  under  disability,  ten  years  after  the(6)  removal  of  such  disability, 
notwithstanding  the  twenty  years  had  elapsed,  after  his  title  had  first 
accrued  :  and  such  period  of  ten(c)  years  did  not  run  at  all,  while  there 
was  a  continuance  of  disabilities,  but  ran  without  intermission  from 
the  time  such  disability  was  removed.  An  outstanding  lease  also  pre* 
vented  the  Statute  from  running(c^  against  a  landlord  during  its  con- 
tinuance, and  though  no  rent  was  received  for  more  than  twenty  years 
before  it  expired,  he  might  recover  possession  by  ejectment  at  any  time 
within  twenty  years  after  the  term  had  expired,  as  no  right  or  title  was 
held  barred  by  the  Statute,  unless  accompanied  by  a  right  of  posses- 
sion, and  the  landlord  was  not  obliged  to  take  advantage  of  a  forfeiture 
incurred  by  non-payment  of  rent.  The  chief  difficulty  under  this  old 
Act,  was  to  ascertain  what(6)  constituted  adverse  possession,  and  from 
what  time  it  commenced,  and  the  embarrassment  on  this  subject  does 
not  seem  to  be  materially  diminished  by  the  recent  Statute. 

2.  By  the  Statute(/),  3  &  4  Will.  IV.  c.  27,  all  real  and  mixed 
actions  are  abolished,  with  the  exception  of  dower,  qtuire  impedity  and 
ejectment. 

3.  The  period  of  limitation  adopted  by  the  recent  Act  is  twenty 
years(^),  and  every  person  is  prohibited  from  making  an  entry  or  dis- 
tress, or  bringing  an  action  to  recover  any  land  or  rent,  but  within 
twenty  years  next  after  the  time  at  which  the  right  to  make  such  entry 
or  distress,  or  to  bring  such  action,  first  accrued  to  the  claimant,  or  to 
any  person  by,  through,  or  under  whom,  or  by  whose  act  the  claimant 
became  entitled. 

4.  The  mode  of  ascertaining  the  time  when  the  right  first  accrued 

(6)  Doe  dem.   George    v.   Jesson,  6  (e)  Doe  dem,  RofFey  v.  Harbrough,  1 

East,  80.  Nev.  &  M.  422 ;  3  Ad.  &  Ell.  67. 

(c)  Cotterell  v.  Dutton, 4  Taunt.  826.  (/)3&4  Will.  IV.  c.  27,  8.  36,  Eng. 

Id)  Doe  dem.    Cook    v.   Danvers,  7  &  Irish. 

East,  299 ;  Doe  dem.  Orrell  v.  Madox,  (g)  Section  2. 
Runn.  Ej.  458. 
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is  pointed  out  by  the  third  6ection(A),  which  enacts,  that  when  Uie 
person  claiming  such  land  or  rent,  or  some  person  through  whom  he 
claims,  shall,  in  respect  of  the  estate  or  interest  claimed,  hare  been  in 
possession  or  in  receipt  of  the  profits  of  such  land,  or  in  receipt  of  such 
rent,  and  shall,  while  entitled  thereto,  have  been  dispossessed,  or  have 
discontinued  such  possession  or  receipt,  then  such  right  shall  be  deemed 
to  have  first  accrued  at  the  time  of  such  dispossession  or  discontinuance 
of  possession,  or  at  the  last  time  at  which  any  such  profits  or  rent  were 
or  was  received. 

5.  And  when  the  person  claiming  such  land  or  rent,  shall  claim  the 
estate  or  interest  of  some  deceased  person,  who  shall  have  continued  in 
such  possession  or  receipt  in  respect  of  the  same  estate  or  interest,  until 
the  time  of  his  death,  and  shall  have  been  the  last  person  entitled  to 
such  estate  or  interest,  who  shall  have  been  in  such  possession  or  re- 
ceipt, then  such  right  shall  be  deemed  to  have  first  accrued  at  the  time 
of  such  death. 

6.  And  when  the  person  claiming  such  land  or  rent,  shall  dum  in 
respect  of  an  estate  or  interest  in  possession  granted,  appointed,  or 
otherwise  assured  by  any  instrument  (other  than  a  will)  to  him,  or  some 
person  through  whom  he  claims,  by  a  person  being,  in  respect  of  the 
same  estate  or  interest,  in  possession  or  receipt  of  the  profits  of  the  land, 
or  in  the  receipt  of  the  rent,  and  no  person  entitled  under  such  instro- 
ment  shall  have  been  in  such  possession  or  receipt,  then  such  ri^t 
shall  be  deemed  to  have  first  accrued  at  the  time  at  which  the  person 
claiming  as  aforesaid,  or  the  person  through  whom  he  claims,  became 
entitled  to  such  possession  or  receipt  by  virtue  of  such  instrument. 

7.  And  when  the  estate  or  interest  claimed  shall  have  been  an 
estate  or  interest  in  reversion  or  remainder,  or(i)  other  future  estate  or 
interesty  and  no  person  shall  have  obtained  the  possession  or  receipt  of 
the  profits  of  such  land,  or  the  receipt  of  such  rent,  in  respect  of  such 
estate  or  interest,  then  such  right  shall  be  deemed  to  have  first  accrued 
at  the  time  at  which  such  estate  or  interest  became  an  estate  or  interest 
in  possession. 

8.  And  when  the  person  claiming  such  land  or  rent,  or  the  person 
through  whom  he  claims,  shall  have  become  entitled  by  reason  of  any 
forfeiture  or  breach  of  condition,  then  such  right  shall  be  deemed  to 


(A)  Section  3 :  Toutes  les  actions  tant  I'exception  deduite  de  la  maavaise  foL 

reelles  que  personelles  sont  prescrites  par  Code  Civil,  No.  2262. 
trente  ans,  sans  que  celui  qui  allegue  (t)  Doe  dem,  Johnson  r.  Liversedge, 

cette  prescription  soit  oblige  d'en  rappor-  1 1  Mees.  &  W.  517. 
ter  un  titre,  ou  qu'on  puisse  lui  opposer 
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Aye  first  accrued  when  such  forfeiture  was  incurred,  or  such  condition 
ras  broken. 

9.  The  periods  from  which  the  right  is  to  be  considered  as  having 
ccrued,  are,  firsts  in  the  case  of  an  estate  in  possession,  from  the  time 
f  dispossession ;  secondly,  where  a  person  dies  in  possession,  from  the 
ime  of  his  death ;  thirdly,  where  a  person  claims  by  grant  or  aliena- 
ion,  from  the  time  of  such  alienation  ;  fourthly,  in  case  of  a  reversionary 
r  future  estate  or  interest,  from  the  time  of  its  coming  into  possession ; 
nd  fifthly,  in  case  of  forfeiture  or  breach  of  condition,  from  the  period 
f  such  forfeiture  incurred  or  condition  broken. 

10.  Doubts  being  entertained,  whether  it  was  not  necessary  for  a 
lortgagee  out  of  possession,  to  bring  his  action  within  twenty  years 
fter  default  in  payment(y)  of  the  mortgage  debt,  though  interest  had 
een  regularly  received,  it  was  enacted(A),  that  it  should  be  lawful  for 
ny  person  entitled  to,  or  claiming  under  any  mortgage  of  land,  to 
aake  an  entry,  or  bring  an  action  at  law,  or  suit  in  equity,  to  recover 
nch  land,  at  any  time  within  twenty  years  next  after  the  last  payment 
f  any  part  of  the  principal  money  or  interest  secured  by  such  mort* 
;age,  although  more  than  twenty  years  may  have  elapsed  since  the 
ime  at  which  the  right  to  make  such  entry,  or  bring  such  action,  or 
uit  in  equity,  shall  have  first  accrued. 

11.  The  object  and  intent  of  the  third  section  of  the  Act  was 
leld,  after  some  hesitation,  merely  to  be,  to  explain  and  give  a  con- 
truction  to  the  general(/)  enactment  contained  in  the  second  section, 
D  respect  of  the  time  at  which  the  right  to  make  a  distress  should  be 
leemed  to  hsLveJirst  accrued,  and  not  to  limit  its  application  to  those 
ive  instances  only  which  are  enumerated  in  the  third  section,  and 
rhich  are  to  be  considered  as  declaratory,  and  not  restrictive.  A  de- 
isee  of  a  rent-charge  created  by  will,  who  never  received  any*payment, 
laving  distrained  for  the  whole  arrear  which  accrued  during  a  period 
tzceeding  twenty  years,  it  was  decided  on  special  verdict(m),  that  such 
i  rent-charge  was  included^in  the  second  section,  and  the  twenty  years 
?ould  run  when  the  right  to  distrain  for  it  first  accrued. 

12.  The  word  ^^rent,"  in  the  second  and  third  sections,  is  confined 
o  rents  existing  as  an  inheritance  distinct  from  the  land,  and  has  no 
eference  to  rents  reserved  on  leases  for  years  by  contract  between  the 

(J)  Doe  dem,  Jones  v,  Williams,  5  Ad.  (/)  James   v,  Salter,  3  Bing.   N.  C. 

k  £11. 291 :  6  Nev.  &  M.  816,  S.  C. ;  and  544 ;   4  Scott,   168  ;    overruling  same 

ee  Searle   v,  Colt,   1  Yo.  &  Coll.  in  case,  2  Bing.  N.  C.  505 ;  2  Scott,  750, 

:}hanc  da.44.  S.  C. 

(k)  7  Will.  IV.  &  1  Vict.  C.28,  Eng-  {rn)  James  v.  Salter,  3  Bbg.   N.  C. 

ish  &  Irish.  544 ;  4  Scott,  168. 
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parties  as  a  conventional  equivalent  for  the  right  of  occupation :  where 
a  lease  was  granted  by  indenture  for  ninety-nine  years,  provided  cer- 
tain persons  should  so  long  live,  subject  to  a  yearly  rent,  it  was  dedded 
tliat(n)  although  no  rent  was  paid  out  of  the  premises  for  upwards  of 
twenty  years,  the  reversioner,  on  the  expiration  of  the  term,  was  en- 
titled to  recover  the  possession,  as  by  the  express  provisions  of  the 
third  section,  the  right  to  the  reversion  is  to  be  deemed  to  have  first 
accrued  when  the  estate  falls  into  possession,  unless  some  third  person 
shall,  in  the  meantime,  have  got  into  wrongful  receipt  of  the  rests. 
Upon  an  ejectment  for  non-payment  of  rent  in  Ireland,  it  was  ruled(o) 
that  a  landlord  who  had  not  received  any  rent,  for  a  period  of  twenty 
years,  from  his  tenant  holding  under  a  freehold  lease,  was  deprived,  by 
the  Statute,  of  any  remedy  for  its  recovery,  and  that  the  lessee  had  a 
right  to  enjoy  the  demised  premises  rent  free  for  the  unexpired  resi- 
due of  the  term :  it  was,  however,  subsequently  settled,  that  the  rights 
of  the  reversioner(p),  which  are  to  be  enforced  when  the  particultf 
estate  is  determined,  being  preserved,  it  could  not  have  been  intended 
that  those  rights,  which  exist  as  incidents  to  the  reversion  during  the 
continuance  of  that  particular  estate,  should  be  extinguished,  and  that 
this  Act  does  not  apply  to  a  rent  incident  to  a  reversion  expectant  on 
the  determination  of  a  lease  for  lives  or  for  years.  The  possession  of 
an  undertenant  is  the  possession  of  his  immediate  lessor,  and  an  admis- 
sion made  by  the  middleroan(9)  during  the  continuance  of  his  tenancy 
of  payment  of  rent  by  him  to  the  superior  landlord,  out  of  the  demised 
premises,  is  evidence  against  the  undertenant,  who  cannot  defeat  the 
title  of  the  head-landlord  by  discontinuing  the  payment  of  rent  to  his 
immediate  lessor. 

13.  Although  the  retention  of  rent  by  a  lessee  for  any  number  of 
years  during  the  continuance  of  his  lease,  does  not  confer  any  title  on 
the  tenant  against  the  landlord,  yet  if  the  rent  reserved(r)  by  a  lease 
in  writing,  amounting  to  twenty  shillings  yearly,  or  upwards,  be  re- 
ceived for  twenty  years  by  an  adverse  claimant  to  the  reversion,  and  no 
rent  be  received  in  the  meantime  by  the  rightful  landlord,  the  time 


(n)  Doe  dem,  Dslyj  v,  Oxenham,  7 
Mees.  &  W.  131 ;  Chadwick  v.  Broad- 
wood,  3  Beav.  308. 

(o)  Doe  dem,  Mannion  v,  Bingham,  3 
Irish  Law  Rep.  456. 

(p)  Grant  r.  Ellis,  9  Mees.  &  W.  113 ; 
Daly  V,  Ld.  Bloomfield,  5  Irish  Law  Rep. 
05-76;  Ceux  qui  possedent  pour  autrui, 
ne  prescrivent  jamais  par  quelque  laps, 
que  ce  soit :   ainsi  le  fermier,  le  deposi- 


taire,  Tusiifrutier,  et  tous  autres  qui  de- 
tiennent  precairement  la  chose  du  pro- 
prietaire,  ne  peuvent  la  prescrire,  Code 
Civil,  No.  2236. 

(q)  Doe  dem.  Bell  c.  Beckett,  7  Ju- 
rist, 532. 

(r)  3  &  4  Will.  IV.  c.  27,  s.  9;  seethe 
First  Report  of  The  Real  Property  Com- 
missioners. 
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begins  to  run  against  such  rightful  owner  from  the  period  when 
Jie  adverse  claimant  entered  into  receipt  of  the  rent :  the  receipt 
»f  rents  and  profits  is  considered  equivalent  to  the  occupation  of  the 
oil,  as  the  person  receiving  such  rents  can  do  nothing  more  to  esta* 
»Iish  his  rights,  and  the  person  to  whom  they  are  denied  is  virtually 
lispoasessed :  but  where  no  rent,  or  a  rent  merely  nominal,  not 
mounting  to  twenty  shillings,  is  payable,  the  negligence  of  the  re- 
versioner is  very  slight,  in  not  requiring  an  acknowledgement  of  his 
itle  from  the  tenant,  and  in  such  cases  a  commencement  of  adverse 
[K>s8e8sion(«)  does  not  arise,  either  by  payment  of  such  nominal  rent  to 
ft  third  person,  or  by  its  retention,  until  the  expiration  of  the  lease. 
The  receipt  of  the  rent  payable  by  any  tenant(^)  from  year  to  year,  or 
other  lessee,  as  against  such  lessee,  or  any  person  claiming  under  him 
(but  subject  to  the  lease)  is  to  be  deemed  the  receipt  of  the  profits  of 
the  land. 

14.  When  any  person  shall  be  in  possession(tt),  or  in  receipt  of  the 
profits  of  any  land,  or  in  receipt  of  any  rent,  as  tenant  at  will,  the  right 
of  the  person  entitled  subject  thereto,  or  of  the  person  through  whom 
he  claims,  to  make  an  entry  or  distress,  or  bring  an  action  to  recover 
such  land  or  rent,  shall  be  deemed  to  have  first  accrued,  either  at  the 
determination  of  such  tenancy,  or  at  the  expiration  of  one  year  next 
after  the  commencement  of  such  tenancy,  at  which  time  such  tenancy 
shall  be  deemed  to  have  determined ;  but  it  is  provided  that  no  mort- 
gagor or  cestuique  trust  shall  be  deemed  to  be  a  tenant  at  will  to  his 
mortgagee  or  trustee. 

Tenant  at  will  does  not  acquire  a  title,  under  this  Act,  unless  he 
continues  in  possession,  for  otherwise  a  party  who  held,  as  tenant  at 
will,  for  a  year,  and  then  continued  in  possession  for  twenty  years(t;), 
without  paying  rent,  might,  at  any  subsequent  period  after  giving  up 
possession,  claim  title  to  the  premises,  and  turn  out  his  landlord,  and 
might  go  back  to  an  unlimited  period  of  time  for  the  possession  on 
which  his  claim  was  founded.  The  same  individual  must  continue  to 
hold  as  tenant  at  will,  and  to  enjoy  the  same  tenancy  during  the  whole 
period  of  twenty  years,  for  by  his  death,  or  transfer  of  possession  during 
such  period,  the  original  tenancy  is  determined,  and  it  will  depend  on 
the  acts  of  the  parties  whether  the  new  occupant  is  to  be  deemed(fi7)  a 

(0  Grant  v.  Ellis,  9  Mees.  &  W.  126.  6  Ad.  &  £U.  721;  2  Nev.  &  P.  656. 

(I)  Section  35.  (tr)  Turner  v.  Doe  dem.  Bennett,  9 

(ac)  Section  7,  as  to  possession  by  te-  Mees.  &  W.  643;  Doe  dem.  Stanway  v. 

nant  at  will.  Rock,  4  Mann.  &  Gr.  30. 
(v)  Doe  dem.  Thompson  v.  Thompson, 
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trespasser  or  tetaant  at  will.  Possession  by  tenant  at  wiU,  or  by  a 
tenant  holding  without  any  lease  in  writing,  and  not  paying  any  rent 
during  a  period  of  twenty-one  years,  partly  before,  and  partly  since  the 
Statute,  or  whoUy  since,  not  only  deprives  the  lessor,  and  every  par- 
son deriving  from  him,  of  any  remedy  for  recovery  of  rent  or  ofpo»* 
session,  but(2;)  absolutely  destroys  the  lessor's  estate,  and  transfers  to 
the  tenant  or  occupier  the  ownership  of  the  property :  this  section, 
however,  only  applies  to  tenancies  at  will  existing  when  the  Act  passed, 
or  subsequently  created,  and  not  to  a  tenancy(y)  which  had  been  de- 
termined, and  was  not  existing  at  the  time  of  passing  the  Act. 

A  person  being  let  into  possession  in  the  year  1817  as  tenant  at 
will,  the  lessor,  in  the  year  1827,  entered  upon  the  land  without  the 
tenant's  consent,  and  raised  and  carried  away  stone  firom  the  premises, 
and  in  the  year  1829  the  tenant  signed  an  assessment  for  land-tax  m 
the  parish,  in  which  the  lessor  of  the  plaintiff  was  named  as  the  pro- 
prietor :  the  landlord's  entry  was  clearly  a  determination  of  the(z)  te- 
nancy, for  otherwise  such  an  act  would  be  wrongful,  but  the  tenant 
was  permitted  to  remain  in  possession  without  ever  paying  rent,  until 
the  landlord,  in  1839,  brought  his  ejectment :  it  was  contended,  that 
after  the  lapse  of  twenty-two  years  without  receipt  of  rent,  the  lessor's 
right  was  barred,  but  it  was  ruled,  that  if  the  tenancy  throughout  the 
whole  period  from  1817,  had  been  one  continuous  holding  at  will,  orif, 
when  the  original  tenancy  was  determined  in  1827,  no  new  tenancy  at 
will  had  been  created,  and  the  tenant  had  continued  to  occupy  merely 
at  sufferance,  that  the  ejectment  could  not  be  sustained :  if,  however, 
the  estate  at  will  was  put  an  end  to  in  1827,  and  a  new  holding  at  will 
was  then  constituted,  of  which  the  assessment  afforded  evidence,  the 
jury  were  warranted  in  finding  the  creation  of  a  new  tenancy,  and  the 
ejectment  was  brought  in  proper  time.  A  person  acquiring  and  holding 
land  in  the  character  of  a  servant(a)  at  a  yearly  stipend,  for  a  period  ex- 
ceeding twenty  years,  does  not  come  within  the  operation  of  the  Statute, 
and  cannot  defeat  the  right  of  the  land-owner  to  recover  possession. 

15.  When  any  person  shall  be  in  possession,  or  in  the  receipt  of 
the  profits(ft)  of  any  land,  or  in  receipt  of  any  rent  as  tenant  from  year 

(r)  Doe   dent,    Stanway   v.  Rock,   4  Bennett,  9  Mees.  &  W.  643 ;  Doe  dem. 

Mann.  &  Gr.  30 ;  Carr.  &  M.  549,  S.C. ;  Bennett  v.  Long,  9  Carr.  &  P.  773. 
Hunter,  dein.  Ellis  c.  Crawford,  5  Irish  {a^  Lessee  Moore  c.  Doherty,  5  Irish 

Law  Rep.  402;  Longf.  &  T.  664.  Law  Rep.  449  ;    Hunter  dem.  Ellis  v. 

(y)  Doe  dem,  Evans  v.  Page,  8  Jurist,  Crawford,  5  Irish  Law  Rep.  402. 
399.  (6)  Section  8,  as  to  tenants  from  yeir 

(z)  Doe  dem.   Bennett   v.  Turner,   7  to  year,  or  other  period,  without  writ- 

Mees.  &  VV.  226 ;    Turner  r.   Doe  dem.  ing. 
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to  year,or  other  period^  without  any  letue  in  writing,  the  right  of  the 
person  entitled  subject  thereto,  or  of  the  person  through  ^hom  he 
claims,  to  make  an  entry  or  distress,  or  to  bring  an  action  to  recover 
such  land,  or  rent,  shall  be  deemed  to  have  first  accrued  at  the  deter- 
mination of  the  first  of  such  years,  or  other  periods,  or  at  the  last  time 
Tirfaen  any  rent  payable  in  respect  of  such  tenancy  shall  have  been 
received,  which  shall  last  happen.  At  the  determination  of  the 
period  limited  by  this  Act  to  any  person  for  making  an  entry  or  dis- 
tress, or  bringing  an  action  or  suit,  the  right(c)  and  title  of  such  per- 
son to  the  land,  or  rent,  for  the  recovery  whereof  such  entry,  distress, 
action,  or  suit  respectively,  might  have  been  made  or  brought  within 
such  period,  shall  be  extinguished. 

Where  lands  are  holden  from  year  to  year,  or  for  any  other  period, 
without  any  written  demise,  at  a  rent  payable  in  March  and  Septem- 
ber,  and  the  lessor  receives,  in  September,  1830,  the  rent  due  in  the 
preceding  March,  if  the  rent  be  afterwards  retained  by  the  lessee,  or 
paid  by  him  to  an  adverse  claimant,  the  period  of  limitation  begins 
running  from  September,  1830,  when  the  rent  was  last  received  by  the 
rightful  owner,  and  by  such  retention  of  rent,  or  continuance  of  wrong- 
ful payments  for  twenty  years,  the  lessor's  title  becomes  absolutely 
extinguished. 

16.  Great  difficulties  are  imposed  by  this  Act  on  persons  who  per- 
mit tenants  to  occupy  cottages  at  small  rents ;  for  though  the  rent  may 
be  occasionally  discharged,  and  receipts  given  by  the  landlord,  yet  after 
the  lapse  even  of  a  few  years,  the  burthen  of  proving  such  payment 
devolves  on  the  claimant,  and  the  receipts  are  seldom  forthcoming  for 
that  purpose  :  written  acknowledgements  should  therefore  be  procured 
from  time  to  time,  that  such  payments  were  made  by  the  tenants  for 
Uieir  occupation. 

17.  The  clause  contained(c/)  in  the  third  section,  that  the  right  of 
any  person  becoming  entitled  by  reason  of  any  forfeiture  or  breach  of 
condition,  shall  be  deemed  to  have  first  accrued  when  such  forfeiture 
was  incurred,  or  condition  broken,  seems  to  have  been  rendered 
wholly  inoperative,  so  far  as  regards  conditions  in  leases,  by  the  fourth 
8ection(e),  which  enables  the  landlord  or  reversioner  to  waive  the  for- 
feiture, and  retain  his  right  to  recover  possession  on  the  expiration  of 
the  lease. 

18.  The  right  of  a  reversioner  is  not  affected(/),  in  consequence 

(c)  Section  34,  right  of  party  out  of         (rf)  3  &  4  Will.  IV.  c.  27,  s.  3. 
possession,  after  limited  period,  becomes         (e)  Section  4. 
extinct  (/)  Section  5. 
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of  his  righ^/Ml  dispossesuon  by  the  owner  of  a  particular  estatei  after 
8uch  estate  shall  have  determined. 

19.  Where  a  person  is  wrongfully  dispossessed  of  a  particular  es- 
tate, the  lapse  of  twenty  years  not  only  defeats  the  particular  estate, 
but  any  other  concurrent(^)  right  in  the  same  land,  or  rent,  to  whidi 
the  owner  was  entitled  in  possession,  or  reversion,  during  such  pe- 
riod, unless  in  the  meantime  such  land,  or  rent,  shall  be  recoyeTed(A) 
by  some  person  entitled  to  an  estate,  interest,  or  right,  taking  effect 
after,  or  in  defeasance  of  such  estate  or  interest  in  possession. 

20.  An  administrator  claiming  the  estate  or  interest  of  the  deceased 
person  of  whose  chattels  he  shall  be  appointed(t)  administrator,  shall 
be  deemed  to  claim  as  if  there  had  been  no  interval  of  time  betweea 
the  death  of  such  deceased  person,  and  the  grant  of  such  letters  of  ad- 
ministration ;  with  regard  to  executors,  devisees,  and  hrirs,  where  die 
testator,  or  ancestor,  died  in  possession  of  the  land,  or  in  receipt  of  the 
profits,  the  period  of  limitatiQn(y)  begins  to  run  from  the  decease  of  the 
testator  or  ancestor. 

21.  When  any  one  or  more  of  several  persons  entitled  to  any  land, 
or  rent,  as  co-parceners(A),  joint-tenants,  or  tenants  in  common,  shall 
have  been  in  possession,  or  in  receipt  of  the  entirety,  or  more  than  his 
or  their  undivided  share  or  shares  of  such  land,  or  of  the  profits 
thereof,  or  of  such  rent,  for  his  or  their  own  benefit,  or  for  the  benefit 
of  any  person  or  persons,  other  than  the  person  or  persons  entitled  to 
the  other  share  or  shares  of  the  same  land  or  rent,  such  possession  or 
receipt  shall  not  be  deemed  to  have  been  the  possession  or  receipt  of^ 
or  by  such  last-mentioned  person  or  persons,  or  any  of  them. 

22.  The  possession  of  the  land,  or  receipt  of  the  profits  by  a 
younger  brother(/),  or  other  relation  of  the  person  entitled  as  heir,  is 
not  to  be  deemed  the  possession,  or  receipt  of  the  heir  himself. 

23.  But  when  any  acknowledgement  of  the  title  of  any  person  en- 
titled to  any  land  or  rent,  shall  have  been  given  to  him  or  his  agent  b 
writing,  signed  by  the  person  in  possession,  or  in  receipt  of  the  profits 
of  such  land,  or  in  receipt  of  such  rent,  then  such  possession  or  receipt 
of,  or  by  the  person  by  whom  such  acknowledgement  shall  have  been 
given,   shall  be  deemed (m)  to  have  been  the  possession  or  receipt  o^ 

is)  Sect.  20,  as  to  concurrent  rights.  son,  11    Ad.  &  Ell.  1008;  3  P.  &  Dav. 

Qi)  Doe  dem.  Johnson  i;.  Liversedge,  539 ;    Lessee  O'Sullivan  v,  M'Sweeny, 

11  Mees.  &  W.  517-  Jones  &  C.  295  ;  2  Irish  Law  Rep.  89; 

(t)  Section  6,  as  to  administrators.  Longf.  &  T.  111. 

{j)  Section  3.  (/)  Section  13. 

{k)  Section    12,  as   to  joint- tenants,  (m)  Sections  14  and  40,  acknowledge- 

&c. ;  Hasell,  ex  parte,  3  Yo.  &  Coll.  ment  of  title  in  writing. 
Exch.  617;  Culley  v.  Hoe  dem.  Taller- 
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€)r  by  the  person  to  whom,  or  to  whose  agent,  such  acknowledgement 
shall  have  been  given,  at  the  time  of  giving  the  same :  and  the  right 
of  such  last-mentioned  person,  or  any  person  claiming  through  him,  to 
make  an  entry  or  distress,  or  bring  an  action  to  recover  such  land  or 
rent,  shall  be  deemed  to  have  first  accrued  at,  and  not  before,  the  time 
at  which  such  acknowledgement,  or  the  last  of  such  acknowledgements! 
if  more  than  one,  was  given. 

In  order  to  render  an  acknowledgement  effectual,  within  the  mean- 
ing of  the  Act,  it  must  be  given  with  an  intention  to  admit  the  lessor's 
title,  and  if  only  made(n)  with  a  view  to  an  ulterior  arrangement,  will 
not  be  binding.  A  trustee,  who  is  the  party  by  whom  money  charged 
on  land  is  payable,  may(o)  acknowledge  the  debt  by  a  writing  signed 
by  himself  or  his  agent,  and  such  an  acknowledgement  will  not  impose 
on  him  any  personal  liability  to  pay  the  debt :  the  Act  allows  of  con- 
siderable latitude  as  to  the  form  of  the  acknowledgement,  and  conse- 
quently it  is  not  necessary  that  it  should  state  the  amount  of  the  sum 
alleged  to  be  due,  being  quite  sufficient,  if  it  refers  to  the  thing  in 
question.  The  admission  of  a  debt  in  the  schedule  of  an  insolvent(p) 
is  sufficient  to  prevent  the  bar  of  the  Statute. 

24.  When  the  right  to  make  an  entry  or  distress,  or  bring  an 
action  to  recover  any  land  or  rent,  first  accrues,  and  the  person  entitled 
is  under(f)  any  of  the  disabilities  of  infancy,  coverture,  idiotcy,  lunacy, 
unsoundness  of  mind,  or  absence  beyond  seas,  notwithstanding  the  pe- 
riod of  twenty  years  has  expired,  ten  years  further  time  is  allowed,  to 
be  computed  from  the  death  of  such  person,  or  of  his  having  ceased  to 
be  under  such  disability,  whichever  shall  have  first  happened:  and  though 
such  person  continue(r)  under  such  disability  till  his  death,  no  further 
enlargement  of  the  time  is  allowed  on  account  of  the  disability  of  any 
succeeding  claimant:  provided,  however,  that  no  entry,  distress,  or 
action  shall  be  made  or  brought  by  any  person,  who,  when  his  right 
shall  have  first  accrued,  shall  be  under  such  disability,  or  by  any  per- 
son claiming  through  him,  but  within  forty  years  after  («)  such  right 
first  accrued ;  though  the  person  under  disability  at  such  time  has 


(»}  Doe  dem.  Curzon  v,  Edmonds,  6  Rep.  500. 

Mees.  &  W.  295;  Holland  v.  Clark,  I  (jq)  Section  16;  saving  as  to  disabili- 

Yo.  &  Coll.  in  Chan.  169;  Incorporated  ties. 

Socie^[  V,  Richards,  1  Dru.  &  Warr.  (r)  Section  18,  time  not  extended  by 

290;  rorsdon  v,  Clogg,  10  Mees.  &  W.  succession  of  disabilities. 

572.  («}  Section  17,  forty  years  the  utmost 

(o)  Ld.  St.  John  v,  Boughton,  9  Sim.  limit ;  Doe  dem,  Corbyn  v,  Bramston,  3 

219.  Ad.  &  £11.  63 ;  4  Nev.  &  Mann.  664, 

(p)  Dugdale  o.  Vize»  5  Irish  Law  Rep.  S.  C. 
568;  Morrogh  v.  Power,  5  Irish  Law 
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mained  under  one  or  more  disabilities  during  the  whole  of  such  forty 
years,  or  although  the  term  of  ten  years  from  the  time  at  which  he 
ceased  to  be  under  any  such  disability,  or  died,  has  not  expired ;  but 
no  part(^)  of  the  United  Kingdom,  nor  the  channel  islands,  nor  the 
Isle  of  Man,  is  to  be  deemed  beyond  the  seas. 

The  regular  period  of  limitation  allowed  by  the  Act  is  only  twenty 
years  from  the  accruer  of  the  right,  and  the  period  of  forty  years  is 
only  applicable  in  case  of  the  occurrence  of  disabilities ;  the  period  of 
ten  years  is  restricted  to  the  person  under  disability,  to  whom  the  right 
first  accrues,  and  in  case  such  disability  ceases,  or  in  case  of  the  party's 
death  while  it  continues,  the  ten  years  begin  to  run,  and  after  having 
once  commenced,  will  not  be  stopped  by  any  subsequent  disability:  if 
a  party  die  under  a  continuing  disability,  which  lasts  during  forty 
years,  the  right  is  absolutely  barred  on  his  decease,  and  if  only  thirtf' 
eight  years  elapsed  under  such  circumstances,  the  next  claimant  is  only 
allowed  two  years,  or  the  residue  then  unexpired  of  the  period  of  forty 
years,  for  the  institution  of  his  suit. 

25.  The  doctrine  of  non-adverse  possession  has  been(tt)  abolished 
by  the  Statute,  and  where  an  uninterrupted  possession,  whatever  may 
be  its  nature,  has  been  enjoyed  during  twenty  years  without  payment 
of  rent  or  interest,  without  a  subsisting  lease  in  writing,  without  any 
written  acknowledgement  of  title,  and  where  no  disability  existed  at 
the  beginning  of  the  period,  the  right  of  the  person  entitled  to  the 
ownership,  and  of  those  deriving  under  him  is,  at  law,  transferred  to 
the  occupier,  by  reason  of  the  extinction  of  the  rightful  owner's  estate : 
and  although  the  rightful  owner  was  under  disability  at  the  beginning 
of  the  limited  time,  if  forty  years  be  suffered  to  elapse,  the  occupier 
gains  a  lawful  title  against  the  person  under  such  disability,  and  those 
deriving  through  him ;  and  when  the  Statute  once  begins  to  run,  a 
party(i;)  cannot,  by  putting  the  estate  in  settlement,  raise  new  rights 
for  the  persons  claiming  under  the  deed. 

A  woman  who  was  seised  in  fee,  having  married,  she  and  her  hus- 
band continued  in  possession  of  the  estate  for  some  years,  and  then 
removed  from  the  place  upwards  of  forty  years  before  the  action  was 
brought,  and  never  afterwards  returned  to,  or  exercised  any  act  of 
ownership  over  the  property  :  the  wife  died  in  the  year  1828,  and  the 


(t)  Section  19,  restriction  as  to  places  rency  r.  Walsh,  4  Irish  Law  Rep.  254; 

beyond  seas ;  Hasell,  ex  parte,  3  Y,  &  Culley  v.  Doe  dem.  Taylerson,  1 1  Ad  & 

Coll.  617,  in  Exch.  Ell.  1008 ;  3  P.  &  Dav.  339. 

(ti)  Nepean   v.  Doe  dem.  Knight,  2  (r)   Stackpole    w.  Stackpole,  6  Iriih 

Mees.  &  W.  894  j  Jack  dem.  Montmo-  Eq.  Rep.  28. 
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i  1832:  an  ejectment  was  brought  by  the  heir  of  the  wife, 
be  eldest  sob(w)  of  the  marriage,  and  it  was  contended  on 
that  his  father  being  tenant  by  the  curtesy,  the  claimant's 
e  possession  did  not  accrue  until  1832:  the  defendant,  with- 
ing  his  title,  insisted  that  the  claimant  was  barred  in  conse- 
the  lapse  of  forty  years  after  the  husband  and  wife  had  dis- 
the  possession,  or  receipt  of  the  rents  of  the  land :  and  the 
i,  that  the  terms  of  the  seventeenth  section  of  the  Act  were 
il ;  that  one  of  its  objects  was  to  avoid  the  necessity  of  in- 
to facts  of  so  ancient  a  date,  and  that  the  desertion  of  the 
>y  the  claimant's  ancestor,  more  than  forty  years  before 
he  action,  was  a  complete  bar  to  the  claimant's  right  to  re- 

le  right  of  a  party  existing  at  the  time  of  passing  the  Act, 
for  five  years  by  the  fifteenth  section,  although  the  pe- 
twenty  years  had  previously  expired ;  but  this  period  of 
ition  having  long  since  elapsed,  it  becomes  unnecessary  to 
e  circumstances  which  were  required  to  bring  a  party  within 
>n. 

its  in  Equity  must  be  brought  within  the  same  period  as  is 
for  bringing  actions  at  law,  and  when  any  land  or  rent  shall 
n  a  trustee,  upon  any  express  trust,  the  right  of  the  cestui- 
DT  any  person  claiming  through  him,  to  bring  a  suit  against 
f  or  any  person  claiming  through  him,  to  recover  the  land  or 
be  deemed  to  have  first  accrued(z)  at,  and  not  before  the 
ich  such  land  or  rent  shall  have  been  conveyed  to  a  purchaser 
e  consideration,  and  shall  then  be  deemed  to  have  accrued 
);ainst  such  purchaser,  and  any  person  claiming  through 

It  in  every  case  of  a  concealed  fraud,  the  right  of  any  person 
I  suit  in  Equity  for  the  recovery(a)  of  any  land  or  rent 
le,  or  any  person  through  whom  he  claims,  may  have  been 
y  such  fraud,  shall  be  deemed  to  have  first  accrued  at,  and 
the  time  at  which  such  fraud  shall,  or  with  reasonable  dili- 
it  have  been  first  known  or  discovered :  however,  an  owner 

^£m,  Corbyn  v,  Bramston,  3  on  v,  Vize,  3  Dru.  &  Warr.  118. 

63;  4  Nev.  &   M.  664;  2  (r)  Section  25,  express  trusts ;  Salter 

)r8,  354.  V.    Cayanaeh,  1  Dru.  &  Walsh,  668 ; 

lem.  Jones   v,  Williams,  5  Collard  v.  Hare,  2  Russ.  &  M.  675. 

291 ;  Doe  dem.  Burgess  v.  (a)  Section    26,    concealed    frauds ; 

\  Ad.  &  Ell.  532.  Lewis  v.  Thomas,  3  Hare,  26. 
n  24,  suits  in  Equity ;  Wriz- 
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of  lands  or  rents  csjmot  mshitifn  a  suit  in  Equtj  for  tfe  icuitay  si 
sodi  lands  or  rents,  or  for  setting  aside  any  luimjfiii  ^twuA  \amk 
CfT  rents,  on  account  ot  fiand,  against  any  bomdJUe  pnrrliMfT  fcr 
▼aloable  oonsiderationy  who  has  not  afgnstffd  in  the 
fraud,  and  who,  at  the  time  he  made  the  purchase,  dad 
had  no  reason  to  beHere  that  any  waA  fraud  had  been  n—siittpJ; 
nothing  in  this  Act  is  to  be  deemed  to  int^fiere  with  any  rale  or  jam- 
diction(&)  ot  Courts  of  Equity  in  refiising  rdief  on  the  gronad  of 
acquiescence,  or  otherwise,  to  any  person,  whose  right  to  king  a  siit 
may  not  be  barred  by  virtue  of  the  Act.  The  |»eeeding  aections  woe 
intmded  to  put  an  end  altogether  to  the  discretion  exercised  bj 
Courts  of  Equity,  in  those  cases(c)  where  they  had  befiwe  acted,  » 
analogy  to  the  time  limited  at  law,  as  the  equitable  bar  is  incorponSeJ 
in  the  Statute. 

29.  Amortgagor  is  to  be  barred  at  the  end  irf"  twenty  years  fr«MB(^ 
the  time  when  the  mortgagee  took  possession,  unless,  in  the  im'salif , 
an  acknowledgement(e)  of  the  title  of  the  mortgagor,  or  of  his  right  sf 
redemption,  shall  have  been  given  to  him,  or  to  some  person  dsisHi; 
his  estate,  or  to  the  agent  of  such  mortgager  or  person,  in  writiag^ 
rigned  by  the  mortgagee,  or  the  person  claiming  through  him :  sad 
in  such  case,  no  suit  to  redeem  the  mortgage  shall  be  brought,  bs^ 
within  twenty  years  uezt  after  the  time  at  whidi  the  last  of  such  aD* 
knowledgements,  if  more  than  one,  was  g^ven :  and  when  there  shiK 
be  more   than  one  mortgagor,  or  more   than  one  person  claiising 
through    the    mortgagor,   such  acknowledgement,  if  given    to  any 
of  such  mortgagors,  or  persons,  or  his  or  their  agent,  shall  be  as  effec- 
tual as  if  the  same  had  been  given  to  all  such  mortg^agors  or  persons: 
but  where  there  shall  be  more  than  one  mortgagee,  or  more  than  one 
person  claiming  the  estate  or  interest  of  the  mortgagee  or  mortgagees, 
such  acknowledgement,  signed  by  one  or  more  of  such  mortgagees  or 
persons,  shall  be  effectual  only  as  against  the  party  or  parties  signing, 
and  the  person  or  persons  claiming  any  part  of  the  mortgage  mooej, 
or  land,  or  rent,  by,  from,  or  under  him  or  them,  and  any  person  or 
persons  entitled  to  any  estate  or  interest,  to  take  effect  after,  or  in  de- 
feasance of  his  or  their  estate  or  interest,  and  shall  not  operate  to  gire 
to  the  mortgagor  or  mortgagors,  a  right  to  redeem   the  mortgage,  as 
against  the  person  or  persons  entitled  to  any  other  undivided  ordirided 
part  of  the  money,  or  land,  or  rent :  and  where  such  of  the  mortgagees 

(6)  Section  27,  acquiescence ;  Thomp-      Coll.  Exch.  434. 
son  V.  Simpson,  1  Dm.  &  Warr.  489.  (d)  Section  28,  mortgages. 

(c)  Berrington    v.   Evans,  1   Yo.   &  (e)  Trulockr.Robey,  12  Simons,  40i 
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or  persons  as  shall  have  given  such  acknowledgement,  shall  be  entitled 
to  a  divided  part  of  the  land  or  rent  comprised  in  the  mortgage,  or  some 
otate  or  interest  therein,  and  not  to  any  ascertained  part  of  the  mort- 
gtge  money,  the  mortgagor  or  mortgagors  shall  be  entitled  to  redeem 
the  same  divided  part  of  the  land  or  rent,  on  payment  with  interest, 
of  the  part  of  the  mortgage  money  which  shall  bear  the  same  propor- 
tion to  the  whole  of  the  mortgage  money,  as  the  valae  of  such  divided 
pirt  of  the  land  or  rent  shall  bear  to  the  value  of  the  whole  of  the  land 
or  rent  comprised  in  the  mortgage :  a  mortgagee  out  of  possession  is 
onlj  to  be  barred  at  the  end  of  twenty  year8(/)  after  the  last  payment 
of  any  part  of  the  principal  or  interest  secured  by  his  mortgage. 

If  a  mortgagee  enter  into  possession,  not  in  his  character  of  mortga^- 
g^  only,  but  as  purchaser  of  the  equity  of  redemption,  he  must  look 
to  the  title  of  the  vendor,  and  to  the  validity  of  the  conveyance  he 
takes,  and  if  the  conveyance  be  such  as  only  gives  for  his  benefit  the 
estate  of  a  tenant  for  life,  he  must  take  the  estate,  subject  to  the  duties 
.which  are(^)  attached  to  it,  in  the  relation  which  exists  between  the 
tonant  for  life  and  remainder-man,  and  though  there  has  been  no  ac- 
iaH)wledgement  of  title,  time  will  not  run  against  the  persons  in  re« 
BMonder  daring  the  continuance  of  the  life-estate.    Where  a  mortgagee 
oat  of  possession  was  brought  before  the  Court  by  supplemental  bill, 
^  a  dtfendant{h)j  for  the  purpose  of  completing  the  title  of  a  pur- 
chaser under  the  decree  in  the  cause,  it  was  held  that  he  was  not  barred 
^  the  lapse  of  twenty  years,  as  he  did  not  maintain  the  character  of  a 
jrfaintiff  suing  to  enforce  his  right. 

30.  No  action  or  suit,  or  other  proceeding,  shall  be  brought  to  re- 
cover any  sum  of  money  secured  by  any  mortgage,  judgement,  or  lien, 
or  otherwise(t)  charged  upon,  or  payable  out  of  any  land  or  rent,  at 
hm  or  in  Equity,  or  any  legacy,  but  within  twenty  years  next  after  a 
present  right  to  receive  the  same  shall  have  accrued,  to  some  person 
oipable  of  giving  a  discharge  for,  or  release  of  the  same,  unless  in  the 
^neantime  some  part  of  the  principal  money,  or  some  interest  thereon, 
diall  have  been  paid :  or  some  acknowledgement  of  the  right  thereto 
ahall  have  been  given  in  writing,  signed  by  the  person  by  whom  the 
•ame  ahall  be  payable^  or  his  agent ;  and  in  such  case,  no  such  action 
or  suit,  or  proceeding  shall  be  brought,  but  within  twenty  years  after 
such  payment  or  acknowledgement,  or  the  last  of  such  payments  or 
acknowledgements,  if  more  than  one  was  given. 

(  /)   7  Wm.  IV.  k  1  Vict.  c.  28,Eng.  Dru.  &  Walsh,  700. 

«nd  Irish ;  see  antCy  No.  2.  (A)  Murphy    v,   Sterne,    1    Drn.    & 

(g)  Raffety  v.  King,  1  Keen.  601 ;  but  Walsh,  236. 

Browne  v.  The  Bishop  of  Cork,  1  (t)  Section  43,  money  charged  on  land. 
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The  fortieth  section  only  deals  with  sums  of  money  secured(j) 
upon  real  property,  and  is  not  applicable  to  actions  brought  for  the  re- 
covery of  land ;  and  therefore,  in  the  case  of  mortgages,  a  suit  fw 
foreclosure  being  a  proceeding(il)  for  the  recovery  of  money  only,  or 
actions  at  law(/)  upon  the  covenant  usually  inserted  in  the  mortgage 
deed,  or  on  the  bond  which  accompanies  it,  are  barred  by  this  section, 
after  a  lapse  of  twenty  years,  unless  interest  be  paid,  or  an  acknowledge- 
ment be  given  in  the  meantime.  Before  the  passing  of  this  Act,  if  ao- 
counts(i7t)  were  kept  by  a  mortgagee  in  ])ossession  on  foot  of  his  mort- 
gage, or  if  a  mortgagee,  in  his  dealings  with  third  persons,  recognised 
the  mortgage  title,  such  acknowledgement  prevented  him  from  setting 
up  any  bar  arising  from  length  of  time  against  the  right  of  redemption ; 
but  the  only  acknowledgement  suffered  by  this  Act  to  be  available  most 
be  given  by  the  mortg^ee  in  possession  to  the  mortg^or,  and  must  ad- 
mit the  mortgage  to  be  a  subsisting(n)  security :  it  is  not  necessary  to 
make  a  person  an  agent  under  this  Statute,  that  he  should  have  autho- 
rity to  act,  for  if  a  person  interfere  as  agent  on  behalf  of  an  infruit  entitled 
to  the  equity  of  redemption,  it  will  be  quite  sufficient  if  what  he  has 
done  shall  be  adopted  by  the  infant  after  attaining  his  full  ag^ 

31.  The  statutable  bar  of  twenty  years  is  not  confined  to  legacies 
charged  upon  real  estate,  but  includes  legacies(/7)  payable  exclusively 
out  of  personal  property :  however,  if  an  executor  sever  a  legacy  from 
the  general  personal  estate,  and  do  not  pay  the  amount  to  the  penon 
entitled,  the  money (/>),  after  such  severance,  assumes  the  character  of 
a  trust-fund,  and  the  executor  is  chargeable  with  a  breach  of  trust,  to 
which  the  Statute  does  not  extend. 

32.  Where  real  estates  are  devised  in  trust  for  payment  of  debts  in 
aid  of  the  personal  estate,  the  Statute  of  Limitations  does  not  run(^) 
in  Equity,  after  the  testator's  death,  against  debts  then  subsisting,  as 
it  is  not  to  be  inferred  that  a  person  is  not  entitled  to  a  debt  because 
he  does(r)  not  go  to  law,  when  he  has  a  trustee  to  pay  him  ;  but  a  tes- 
tamentary direction  for  payment  of  debts  is  [merely  inoperative  so  fer 


(j)  Henry  v.  Smith,  2  Dru.  &  Warr. 
381. 

(A)  Dearman  v.  Wyche.  9  Simons, 
570;  and  see  Wrixon  v.  Vize,  3  Dru.  & 
Warr.  120. 

(/)  Doe  dem.  Jones  v.  Williams,  5  Ad. 
&  Ell.  290,  by  Littledale,  J. ;  6  Nev.  & 
M.  818. 

(tw)  Hodle  V.  Healey,  6  Madd.  181 ; 
Hansard  v.  Hardy,  18  Vesey,  455. 

(n)  Trulock  r.  Kobey,  12  Sim.  402. 

(o)  Sheppard  t\  Duke,  9  Simons,  567; 


Henry  v.  Smith,  2  Dru.  &  Warr.  891 ; 
4  Irish  Eq.  Rep.  502. 

(p)  Phillipo  r.  Munnings,  2  My.  &  Cr. 
309. 

iq)  Crallan  t?.  Oulton,  3  Beav.  1; 
Ward  V,  Arch,  1 2  Sim.  47*2 ;  Dilltm  r. 
Cruise,  3  Irish  Eq.  Rep.  70 ;  Kellj  t. 
Kelly,  6  Law  Rec.  222;  Cockburoe  r. 
Wright,  6  Irish  Eq.  Rep.  1. 

(r)  Hughes  v.  Wynne,  Turn.  &  Rn* 
307. 
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as  the  per9onal(«)  estate  is  concerned,  and  does  not  stop  the  running  of 
the  Statute.  Where  an  executor,  who  received  assets  suflBcient  to  pay  a 
"^K^cyf  died  leaving  it  unpaid,  and  by  his  will  charged  his  real  estate  with 
kis  debts;  the  right  to  sue  for  the  legacy  out  of  the  personal  estate  of 
the  original  testator  becoming  barred  by  lapse  of  time,  it  was  ruled(^), 
that  the  demand  could  not  be  revived  by  the  charge  of  debts :  a  con- 
structive trust,  or  a  trust  which  is  only  made  out  by  evidence,  is  barred 
by  length  of  time,  which  begins  to  run(u)  from  the  execution  of  a  con- 
veyance, or  entry  by  the  trustee :  but  where  a  party  holds  upon  ex- 
press trusts,  and  takes  possession  in  that  character,  he  is  bound  to  exe- 
cote  the  trusts,  though  more  than  twenty  years  have  elapsed. 

Cases  of  charity  were  not  included  in  any  of  the  early  Statutes  of 
I^imitation,  and  were  not  bound  by  any  equitable  analogy  to  those 
^cts,  and  do  not  seem(t?)  to  have  been  comprised  within  the  terms  of 
be  late  Statute. 

The  appointment  of  a  receiver  by  a  Court  of  Equity  over  the 
^tate  of  an  infant(te;)  does  not  prevent  the  bar  of  the  Statute  from 
inning  against  an  encumbrancer  on  that  estate,  who  is  no  party  to 
^e  order :  no  such  exception  is  to  be  found  in  the  Statute,  and  its  in- 
"oduction  would  have  the  mischievous  effect  of  placing  infants  in  a 
^orse  situation,  because  they  were  taken  under  the  protection  of  the 
^ourt,  than  they  otherwise  would  be  :  but  though  the  appointment  of 
t  receiver  does  not  prevent  the  statutory  bar  from  operating  against  a 
stranger,  yet  the  interposition  of  a  receiver,  at  least  in  a  Court  of 
E!quity(a;),  prevents  time  from  running  in  favour  of  a  stranger  to  the 
luit :  the  possession  of  the  Court  by  its  receiver  is  the  possession  of 
he  suitor,  and  the  time  cannot  run  against  a  person  in  possession. 

A  Court  of  Equity  will  not  permit  a  suitor  to  be  evicted  at  law, 
rho  had  an  equitable  right  to  sue  for  the  land  in  dispute,  and  filed  his 
ill  within  the  time  allowed  by  the  Statute,  and  duly  pursued  his  re- 
ledy :  before  the  passing  of  the  recent  Act,  it  was  held  that  a  bill 
led  by  a  creditor  on  behalf  of  himself  and  others,  conferred(^)  an  in^ 
hoate  interest  in  the  suit  on  any  creditor  who  had  a  debt  then  sub- 
sting,  and  not  barred  by  length  of  time,  which  would  prevent  him 

(s)  Scott  V.  Jones,  4  Cla.  &  Finn.  196. 

J2;  Evans  v.  Twf»edy,   1    Beav.  35;  (7f)  Harrison  r.  Duignan,  2  Drii.  & 

reake  v.  Cranefield,  3  Mj.  &  Cr.  499.  Warr.  295 ;    Kine  v,  Dignam,  4  Irish 

(0  Piggott  V.  Jefferson,  12  Sim.  26.  Eq.  Rep.  562;  Anon.  2  Atk.  15. 

(«)  Salter    v.   Cavanagb,   1   Dru.   &  (je)  VVrixon  v,  Vize,  3  Dru.  &  Warr. 

^alih,  668;   Thompson  r.  Simpson,  1  123. 

^m.  &  Warr.  469.  (jy)  Sterndale  v,  Hankinson,  I  Sim. 

(o)  Incorporated  Society  v.  Richards,  393. 

Dru.  &  Warr.  258;  4  Irish  Eq.  Rep. 
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from  being  excluded,  though  the  decree  was  not  obtained  within  the 
statutable  limit ;  but  as  bills  filed  by  creditors  are  not  excepted  out  of 
the  operation  of  the  Statute,  the  English  Exchequer  Te£aaei(z)  to  per- 
mit a  judgement  creditor  to  prove  his  debt  under  the  decree,  where 
twenty  years  had  elapsed  before  making  the  application,  though  the 
judgement  was  in  full  force  when  the  decree  was  pronounoed.  Where 
an  original  bill  for  a  legacy  was  filed  in  December,  1B33,  on  whidi  writs 
ctwbpcsna  were  issued,  but  not  ser¥ed(a),  and  no  further  proceeding 
was  taken  until  December,  1841,  when  an  amended  bill  was  filed,  the 
suit  was  held  to  have  been  pending  from  the  exhibiting  q{  the  cmginal 
bill  within  the  meaning  of  the  fortieth  section  of  the  Act,  so  as  to  prevent 
any  bar  from  the  lapse  of  time.  If  a  creditor  under  a  decree  in  an  ad- 
ministration suit,  seeks  to  prove  a  debt  barred  by  lapse  of  time,  and  the 
executors  refuse  to  interfere,  any  person(6)  interested  in  the  fund  may 
set  up  the  bar  of  the  Statute. 

When  the  remedy  for  recovery  of  the  possession  of  land  is  barred 
by  force  of  the  late  Act,  the  right  and  title  of  the  real  owner(c)  are  ex- 
tinguished, and  are,  in  effect,  transferred  to  the  person  whoae  poase88i0n 
creates  the  bar.  A  testator  by  his  will  made  in  March,  1776,  devised 
the  residue  of  his  estate  to  his  six  younger  children,  and  afterwardi 
purchased  the  freeholdinterest  in  question :  the  younger  children  on  their 
fiither's  death(d)  possessed  themselves  of  the  freehold,  as  beii^  part  of 
the  residue,  and  enjoyed  the  property  for  more  than  twenty  years:  the 
after-purchased  estate  being  sold  under  a  decree  of  the  Court  of  Chan- 
cery, to  which  the  younger  children  were  parties,  the  purchaser  ob- 
jected to  the  title,  because  this  estate  did  not  pass  by  the  will,  and  the 
heir  of  the  testator  was  not  a  party  in  the  cause :  Sir  Edward  Sugden, 
upon  appeal,  overruled  the  objection,  and  decided  that  after  the  time 
limited  by  the  Statute  had  elapsed,  the  title  of  the  party  out  of  pos- 
session was  not  only  extinguished,  but  the  party  against  whom  such 
title  might  have  been  set  up,  acquired  the  legal  fee  by  Act  of  Parlia- 
ment, which  he  is  competent  to  convey  to  a  purchaser. 


(z)  Berringion  r.  Evans,  1  Yo.  & 
Coll.  434,  in  the  Exch. ;  but  see  Murphy 
r.  Sterne,  6  Dru.  &  Walsh,  198 ;  O'Kelly 
V,  Bodkin,  3  Irish  Eq.  Rep.  392,  by  Pen- 
nefather,  Baron;  Brown  v.  Lynch,  4 
Irish  Eq.  Rep.  319. 

(a)  Boyd  v.  Higginson,  5  Irish  Eq. 
Rep.  97;  Morris  v.  Ellis,  7  Jurist,  413; 
Coppin  r.  Gray,  1  Yo.  &  Coll.  in  Chan. 
203. 

(6)  She  wen  v,  Vanderhorst,  1  Russ.  & 


M.  347 ;  Les  creanciers,  ou  toute  antre 
personne  ayant  interet  a  ce  que  la  pre- 
scription soit  acquise,  peavent  I'opposer, 
encore  que  le  debiteur,  ou  proprietaire  y 
renonco Code  Civil,  No.  2235. 

(c)  Incorporated  Society  v.  Richards, 
1  Dru.  6c  Warr.  289 ;  Bampton  r.  Bir- 
ehall,  5  Beav.  76. 

(d)  Scott  V,  Nixon,  6  Irish  Eq.  Rq** 
8 ;  3  Dru.  &  Warr. 
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It  was  supposed  that  by  the  operation  of  this  Act,  it  was  Dot 
lecessary  that  a  title  should  be  carried  back  to  a  period  of  sixty  years, 
rat  Lord  Lyndhurst  has  decided(e)  that  the  Statute  does  not  introduce 
iny  new  rule  in  this  respect,  and  that  the  security  of  titles  would  be 
ifiected  by  shortening  the  period. 

33.  It  is  enacted  by  the  forty  second  section(/^,  that  no  arrears  of 
ent  or  of  interest  in  respect  of  any  sum  of  money  charged  upon,  or 
layable  out  of  any  land  or  rent,  or  in  respect  of  any  legacy,  or 
ny  damages  in  respect  of  any  such  arrears  of  rent  or  interest, 
hall  be  recovered  by  any  distress,  action,  or  suit,  but  within  six 
'ears  next  after  the  same  respectively  shall  have  become  due,  or 
lext  after  an  acknowledgement  of  the  same  in  writing  shall  have 
«en  given  to  the  person  entitled  thereto,  or  his  agent,  signed  by 
he  person  by  whom  the  same  was  payable,  or  by  his  agent :  but  that 
fheTe(g)  any  prior  mortgagee  or  other  encumbrancer,  shall  have  been 
Q  possession  of  any  land,  or  in  the  receipt  of  the  profits  thereof, 
rithin  one  year  next  before  an  action  or  suit  shall  be  brought  by  any 
terson  entitled  to  a  subsequent  mortgage  or  other  encumbrance  on  the 
ame  land,  the  person  entitled  to  such  subsequent  mortgage  or  encum- 
ranee,  may  recover  in  such  action  or  suit  the  arrears  of  interest 
rhich  shall  have  become  due  during  the  whole  time  that  such  prior 
mortgagee  or  encumbrancer  was  in  such  possession  or  receipt,  although 
Qck  time  may  have  exceeded  the  term  [of  six  years.  The  Irish  Sta- 
cite,  3  &  4  Vict.  c.  105(A),  enacts,  that  all  actions  of  debt  for  rent 
pon  an  indenture  of  demise,  all  actions  of  covenant  or  debt  upon  any 
ond  or  other  specialty,  and  all  actions  of  debt  or  scire  facias  upon 
ny  recognizance,  shall  be  commenced  and  sued  within  ten  years  after 
be  end  of  the  then  8ession(t)  of  Parliament,  or  within  twenty  years 
fter  the  cause  of  such  actions  or  suits,  and  not  after. 

34.  The  preceding  clause  of  the  English  Statute(»,  3  &  4  Will.  IV. 
.  42,  was  not  extended  to  Ireland  until  the  passing  of  the  Irish  Sta- 
ate,  3  &  4  Vict.  c.  105,  in  August,  1840,  and  during  the  interval,  it 
ras(A)  frequently  decided  by  the  Irish  Courts,  that  a  landlord  was  not 
ntitled  to  recover  an  arrear  of  rent  reserved  by  indenture  of  lease  for 


(O  Cooper  V.  Emery,  1  PhilL  388.  (0  26th  January,  1841. 

(/)  3  &  4  WUl.  IV.  c.  27.  8.  42 ;  ar-  ( /)  3  &  4  Will.  IV.  c.  42,  Engliah. 

Murs  of  rent,  or  of  interest  charged  on  (A)  M*Kieman  v.  Halliday,  4  Law 

iiicL  Rec.  58,  2nd  ser. ;  Bmen  v.  Nowlao,  1 

{g)  Possession  of  prior  encomhrancer,  Jebb  &  S.  346,  note ;  Wilson  v.  Jackson, 

>roi:^ht  V.  Jones,  2  Irish  Eq.  Rep.  303.  1  Jehb  &  S.  639;  2  Irish  Law  Rep.  1 ; 

(A)  3  &  4  Vict.  c.  105,  s.  32,  Irish ;  3  Annstrone  v.  Lloyd,  2  Irish  Law  Rep. 


(A)  3« 
:4Wm. 


IV.  c.  42,  8.  3,  English.  70;  3  Irish  Law  Rep.  57. 


1246  RECOVERY  OF  POSSESSION. 

any  period  exceeding  six  years.  An  opinion  was  intimated  by  Tindal, 
C.  J.,  that  the  arrears  of  rent  mentioned  in  the  forty-second  secdon, 
had  no  reIation(/)  to  conventional  rents  reserved  by  lease,  and  it  has 
accordingly  been  settled,  that  the  rights  of  the  reversioner,  which  are 
to  be  enforced  on  the  expiration  of  the  lease,  being  preserved,  it  fol- 
lowed that  the  rights  which  exist(m)  as  incidents  to  the  reversion, 
during  the  continuance  of  the  demise,  cannot  be  defeated,  and  that 
rent-service,  or  conventional  rents,  did  not  come  within  the  Statute :  it 
was  also  ruled,  that  even  if  rents  reserved  by  lease  were  included 
in  the  3  &  4  Will.  IV.  c.  27,  such  provision  being  incompatible  with, 
was  repealed  by  the  subsequent  Statute(ii). 

Until  the  expiration  often  years  after  the  session(o)  of  Parliament 
in  which  the  Statute  3  &  4  Vict.  c.  105,  was  enacted,  an  arrearof  rent 
reserved  by  indenture  may  be  recovered  in  an  action  of  debt,  or  cove- 
nant for  any  number  of  years,  but  after  that  period  shall  have  elapsed, 
an  arrear  of  rent  reserved  by  deed  will  not  be  recoverable  for  any  time 
exceeding  twenty  years. 

35.  By  the  forty-second  section  of  this  Statute,  no  interest  upon  mo- 
ney charged  upon  land  could  be  recovered  in  any  action  or  suit  for  more 
than  six  years,  although  the  payment  of  such  interest  was  secured  both 
by  bond  and  covenant:  it  was  not  that  land  alone  could  not  be  charged, 
leaving  the  personal  remedies  against  the  debtor  open ;  but  that  the&ct 
of  the  land  being  charged  was,  according  to  the  letter  of  the  Act,  a  bar 
to  the  recovery  of  interest  even  upon  the  personal  remedies  for  a  longer 
period  than  six  years :  and  Sir  James  Wigram,  V.  C,  observes(p),  it 
never  could  have  been  intended,  that  because  a  creditor  had  security 
upon  land,  as  well  as  by  bond  or  covenant,  his  personal  remedies 
against  his  debtor  should,  on  that  account,  be  impaired,  and  accordingly, 
by  the  3  &  4  Will.  IV.  c.  42((7),  passed  at  a  later  period  of  the  same 
session  of  Parliament,  the  right  of  a  creditor  to  bring  an  action  upon 
the  bond  or  covenant,  was  extended  to,  or  declared  to  exist  for  twenty 
years,  notwithstanding  the  forty-second  section  of  the  former  Act. 

A  mortgage  is  a  charge  upon  land  within  the  meaning  of  the  fortj- 
second  section  ;  but  where  a  debt  is  secured  by  the  bond  or  covenant(r) 
of  the  debtor,  as  well  as  by  the  mortgage  of  his  lands,  the  mortgagee  is 

(0  Paget    V.   Foley,  2  Bing.    N.  C.  &  4  Vict.  c.  105,  Irish. 
679;  3  Scott,  120;  Paddon  v.  Bartlett,  (o)  After  the  2Gth  of  January,  1851. 

3  Ad.  &  Ell.  884  ;  5  Nev.  &  M.  383.  (/>)  Du  Vigier  i'.  Lee,  2  Hare,  326. 

(m)  Grant  c.  Ellis,  9  Mees.  &  W.  126;  [q)  3  &  4  Will.  IV.  c.  42,  English. 

Daly   V.  Ld.   Bloomfield,   5   Irish  Law  (r)  Du  Vigier  v,  Lee,  2  Hare,  326; 

Rep.  76,  but  see  Hughes   v.  Kelly,  5  Irish  Eq. 

(n)  3  &  4  Will.  IV.  c.  42,  English;  3  Rep.  286;  3  Dru.  &  Warr. 
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ntitledy  under  the  3  &  4  Vict.  c.  105,  to  carry  back  the  interest  ac- 
ount,  in  a  foreclosure  suit,  for  a  period  of  twenty  years,  and  the 
"elative  rights  of  mortgagee  and  mortgagor  are  the  same  in  a  bill  to 
:edeem  as  on  a  bill  to  foreclose,  and  a  larger  sum  cannot  be  decreed  to 
the  mortgagee  in  one  suit  than  in  the  other.  A  rent-charge  secured  by 
co?eDant(«)  falls  within  the  forty-second  section ;  but  it  also  comes 
within  the  thirty-second  section  of  the  3  &  4  Vict.  c.  105,  by  which 
the  period  of  limitation  for  its  recovery  by  action  of  covenant  is  en- 
larged to  twenty  years.  However,  where  money  is  charged  upon,  or 
payable  out  of  land,  without  any  covenant(^),  or  engagement  for  pay- 
ment, the  case  depends  on  the  first  act,  and  no  more  than  six  years  of 
such  rent  or  interest  can  be  recovered. 

Sir  Edward  Sugden  holds  that  the  Act,  3  &  4  Vict.  c.  105,  cannot 
)e  considered  as  including  the  case(ti)  of  a  charge  upon  land  with  a 
^venant  for  its  payment,  and  as  enlarging  the  remedy  which  previously 
existed  for  recovering  the  interest  upon  it ;  but  that  the  right  to  inte- 
est  in  such  a  case  depends  entirely  upon  the  forty-second  section  of 
he  former  Act,  by  which  the  interest  is  limited  to  six  years,  and  that 
he  legislature  never  intended  that  the  earlier  Act  should  be  repealed 
y  the  later,  but  that  both  Statutes  should  act,  and  be  construed  toge- 
her ;  and  accordingly,  where  lands  were  conveyed  subject  to  the  pay- 
Hen  t  of  a  sum  of  money,  which  the  grantee  covenanted  to  discharge,  he 
lecided,  that  not  more  than  six  years'  interest  upon  the  charge  was 
'ecoverable  out  of  the  land. 

Debts  secured  by  judgement  are  deemed  sums  of  money  charged 
ipon  and  payable  out  of  land,  within  the  meaning  of  the  42nd  section 
»f  the  original  Act,  and  only  six  years'  arrear(t;)  of  interest  is  allowed 

0  be  recovered  on  such  demands,  either  against  the  real  estate  or  per- 
onal  property  of  the  debtor ;  and  it  appears  that  the  interest  on  judge- 
nents  given  by  the  twenty-sixth  secdon(tt;)  of  the  3  &  4  Vict.  c.  106, 

1  subject  to  the  limitation  of  the  former  Statute. 

(s)  Strachan  v.  Thomas,   12  Ad.  &  (o)  Henry  v.  Smith,  2  Drii.  &  Warr. 

IW.  556 ;  4  P.  &  Dav.  229.  381 ;  4  Irish  Eq.  Rep.  502;  0*KeUy  v. 

(0  Hodges  V,  Croydon  Canal  Co.,  3  Bodkin,  3  Irish  Eq.  Rep.  390 ;  over- 

)eav.  86;    Burne  v,  Robinson,  1  Dru.  ruling  Kealy  v.  Bodkin,  Sansse  &  Sc. 

c  Walsh,  688 ;  Foley  v,  Dumas,  Smythe,  211. 

^8.  (tr)  3  &  4  Vict  c.  105,  s.  26,  Irish;  I 

(«}  Hughes  V,  Kelly,  5  Irbh  Eq.  Rep.  &  2  Vict.  c.  110,  s.  17,  English. 
»6;  3  Dru.  &  Warr. 
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No.  I. 

very  curious  Irish  Statute,  1 1  Elizabeth,  Sess.  3,  c  1 ,  for  the  at- 
hane  O'Neile,  and  the  extinguishment  of  the  name  of  O'Neile, 
the  ancient  titles  of  the  Kings  of  England  to  the  land  of  Ireland, 
'om  the  most  ancient  chronicles  of  this  realm,  in  the  Latin, 
d  Irish  tongues.  The  first  title  is,  that  before  the  coming  of  the 
ito  this  land,  they  were  dwelling  in  a  province  of  Spain  called 
3reof  Bayonne  was  the  chief  city,  and  that  at  the  Irishmen's 

Ireland  one  King  Gurmonde,  son  of  the  noble  King  Belan,  King 
Ltain,  which  is  now  called  England,  was  Lord  of  Bayonne,  as 

successors  were,  to  the  time  of  King  Henry  the  Second,  first 
»f  this  realm,  and,  therefore.  Irishmen  should  be  the  people  of  the 
;land,  and  Ireland  his  land. 


No.  II. 

iign  of  Edward  the  Second,  there  were  five  principal  septs  of  the 
lorized  to  have  the  benefit  of  the  law  of  England,  which  appears 
lowing  records : 

d  II. — ^Frater  Philippus  de  Monsterworth,  et  Frater  Richardus  de 
)anonici  de  Lanthony  juxta  Glocester,  Hichardus  Fox,  et  Williel- 
well  attachiati  fuerunt  ad  respondendum  Willielmo  O'Kelly  de 
e  cum  dominus  Bex  cepisset  in  protectionem  suam  specialem  prae- 
lielmum  O' Kelly,  homines,  terras,  res,  redditus  et  omnes  posses- 
inhibens  omnibus  et  singulis,  ne  iis  inferret,  vel  inferri  permit- 
m,  &c.,  iidem  Philippus,  Richardus,  Richardus,  et  Gulielmus,  in 
elmum  O' Kelly,  apud  Duleek,  vi  et  armis  insultum  fecerunt,  ac 
n  forstallaverunt,  ceperunt,  et  imprisonaverunt,  et  alia  enormia  ei 
1  damnum,  &c.,  et  contra  protectionem  domini  regis,  &c. 
ictus  Philippus,  Richardus,  Richardus,  et  Gulielmus  veniunt  et 
im  et  injuriam  quando,  &c.,  et  dicunt  quod  non  tenentur  prse* 
Imo  ad  hoc  breve  respondere,  qui^  dicunt  quod  praedictus  Willi- 
lly  est  Hibemicus,  et  non  de  sanguine,  aut  progenie  eorum,  qui 
^e  Anglicana  quoad  brevia  portanda,  qui  sunt,  O'Neil  de  Ultoni& 
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O'Conoghor  de  ConnaciH,  O'Brien  de  Thomoni&,  O'Melaghlin  de  Midia,  et 
Mac  Murrough  de  Lageni&,  et  petunt  judicium,  &c. 

Et  preedictus  Willielmus  O'Kelly  dicit  quod  reverft  ipse  est  Hibernicus, 
sed  de  progenie  de  0*Neil  de  Ultonill  habens  ortum  suum  de  sexii  masculino 
ejusdem  progeniei,  et  petit  instanter  judicium. 

£t  pradictus  Philippus,  &c.,  dicunt  quod  Willielmus  0*Kelly  admitd  n(m 
debet  ad  dicendum  quod  sit  de  praedict^  progenie  de  0*Neil,  quia  si  esset  de 
progenie  ilia,  hoc  appareret  in  ejus  cognomine,  qui  tunc  diceretur,  Williel- 
mus O'Neil,  et  non  Willielmus  O' Kelly,  et  unde  dicunt  quod  ipse  non  est  de 
progenie  de  0*Neil,  &c.  Ideo  inquiratur  per  patriam,  kc  It  appears  that 
the  plaintiff,  0*Kellj,  made  default. 

By  another  record,  28  Edward  III.,  between  Simon  Neal  and  William 
Newlagh,  it  appears  that  issue  was  joined  upon  the  fact,  whether  the  plaintiff 
was  ''  de  quinque  sanguinibus,'*  and  a  verdict  was  found  for  the  plaintiff 
the  case  of  Tanistry,  in  the  Reports  of  Sir  John  Da  vies,  fo.  103. 


No.  m. 

Charter  of  Denization  granted  in  the  Thirteenth  Year  of  the  R^gn  of 

Edward  the  First,  A.  D.  1284. 

Edwardus Dei grati&,  &c.,  omnibus  Ballivb,  &c., salutem :  Sciatis  quod  nos 
volentes  Willielmum  O'Bolgir  Capellanum  de  Hibernicll  natione  exist^tem, 
favore  prosequi  gratioso,  de  gratis  nostra  speciali,  &c.  Concessimus  eidem 
Willielmo  quod  ipse  liberi  sit  statiis,  et  liberse  conditionis,  et  ab  omni  servi- 
tute  Hibernic^  liber  et  quietus,  et  quod  ipse  legibus  anglicanis  in  omnibus  et 
per  omnia  uti  possit  et  gaudere,  eodem  modo,  quo  homines  Anglici  infra  dic- 
tam  terram  eas  habent,  et  iis  gaudent,  et  utuntur,  quodque  ipse  respondeat,  et 
respondeatur  in  quibuscumque  curiis  nostris ;  ac  omnimodas  terras,  tene* 
menta,  redditus  et  servitia  perquirere  possit  sibi  et  hseredibus  suis  in  perpe- 
tuum,  &c. 

Charter  granted  in  the  Sixth  Year  of  Richard  the  Second,  A.  D.  1382. 

Hex  omnibus  ad  quos,  &c.,  salutem :  Sciatis  quod  de  assensu  consilii 
nostri  concessimus  pro  nobis  et  haeredibus  nostris,  ad  supplicationem  Cornelii 
de  Clone  de  Hibernia  dicto  "  of  Fynatha"  militis  Hibernici,  et  pro  suo  bono 
gestii  apud  nos  et  pro  bono  servitio  quod  nobis  impendit  tempore  praeterito, 
tam  praedicto  Cornelio  qui  est  de  natione  Hibernici,  quam  omnibus  aliis  de 
praedicta  natione  qui  sunt  et  erunt  ad  obedientiam  nostram  et  de  sanguine  ip- 
sius  Cornelii  existunt  et  gerunt  cognomen  de  "  of  Fynatha*'  quod  ipsi  pro 
tempore,  quo  sic  obedientes  nobis  vel  haeredibus  nostris  existent,  uti  et  gau- 
dere possint  omnimodis  haereditatibus,  beneficiis,  et  libertatibus  in  terr4  nos- 
tra Hiberniae  praedicta,  prout  ligei  nostri  Anglicani  et  obedientes  nostri 
ibidem  gaudent  et  utuntur.— See  Prynnc' 8  Animadversions ,  fo.  258. 
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No.  IV. 

^iculturae  non  student,  majorque  pars  victiis  eorum  in  lacte,  caseo,  came 
istit :  neque  quisquam  agri  modum  certnm  aut  fines  habet  proprios  ;  sed 
stratus  ac  principes  in  annos  singulos  gentibus,  cognationibusque  homi- 
f  qui  unci  coierint,  quantum,  et  quo  loco  visum  est,  agri  attribuunt,  atque 
)  post  alio  transire  cogvint^-Julius  Ccesar  de  Bella  GallicOy  liber  sextus, 
22. 

^i  pro  numero  cultorum  ab  universis  per  vices  occupantur,  quos  inter 
!cundum  dignationem  partiuntur :  facilitatem  partiendi  camporum  spatia 
itant,  arva  per  annos  mutant,  et  superest  ager.— ToctVt  Germaniay  cap. 


No.V. 

^7  an  inquisition  taken  at  Mallow,  on  the  twenty-fifth  day  of  October, 
[y  before  the  vice-president  and  judges  of  the  province  of  Munster,  by 
je  of  a  commission  from  the  Lord  Deputy  and  Council,  it  was  found, 
Dgst  other  things,  that  Conoghor  O'Callaghan,  otherwise  "  The  0*Calla- 
1,"  was  and  is  seised  of  several  large  territories  in  the  inquisition  recited, 
is  demesne  as  lord  and  chieftain  of  Poble  0*Callaghan,  by  the  Irish  cus- 
t  time  out  of  mind  used,  and  that  as  O'Callaghan  aforesaid  is  lord  of  the 
country,  so  there  is  a  Tanist  by  the  custom  of  the  said  country,  who  is 
;e  O'Callaghan,  and  that  the  said  Teige  is  seised  as  Tanist  by  the  said 
om  of  several  plowlands  therein  mentioned :  and  further,  that  every  kins- 
of  the  0*Callaghan  had  a  parcel  of  land  to  live  upon,  and  yet  that  no 
te  passed  thereby,  but  that  the  OTallaghan  for  the  time  being,  by  custom 
i  out  of  mind,  may  remove  the  said  kinsmen  to  other  lands :  and  further, 
other  persons,  named  in  the  said  inquisition,  were  seised  of  several  plow- 
is  according  to  the  said  custom,  subject  nevertheless  to  certain  seignories 
duties  payable  to  the  O'Callaghan,  and  that  such  persons  were  remove- 
by  him  to  other  lands  at  his  pleasure. 


No.  VI. 

In  the  second  volume  of  the  "  Rotuli  Curiae  Regis,"  edited  by  Sir  Francis 
^ave,  and  printed  under  the  directions  of  the  Commissioners  of  the  Public 
ords,  it  is  said,  that  the ''  Curia  Regis  Angliae"  had  full  jurisdiction  over 
and,  and  that  this  fact  appears  from  an  appeal  preferred  by  Willielmus 
mus  against  Warinus  de  London  and  others,  in  the  first  year  of  King 
in,  A.  D.  1 199.    There  had  been  a  feud  between  the  parties,  and  Williel- 
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mu8  Brunus  came  before  the  justiciary,  Peter  Pipard,  in  the  county-court  of 
Dublin,  and  prayed  the  king's  peace,  which  his  opponents  pledged  accord- 
ingly. Some  time  afterwards  Willielmus  Brunus  repaired  to  Dublin  Castle, 
in  obedience  to  the  king's  writ,  and  as  he  was  returning  home,  accompanied 
by  the  appellants,  they  were  encountered  by  the  appellees,  together  with  an 
unknown  individual,  armed  with  a  battle-axe,  and  by  the  latter  Williehnus 
Brunus  was  slain,  and  he  dropped  dead  in  the  fosse  of  Dublin  Castle :  the 
hue  and  cry  was  raised,  and  the  battle-axe  man  escaped  by  the  help  of  Wa- 
rinus  de  London.  The  appellants  then  severally  challenge  the  appellees: 
Robert  Keinel,  the  vassal  and  kinsman  of  the  deceased,  proffers  battle  against 
Warinus  de  London,  for  the  battle-axe  man  slew  his  lord  at  the  bidding  of 
Warinus,  and  that  the  latter  also  procured  his  escape  feloniously,  the  parties 
being  in  the  peace  of  the  ''  lord  of  the  land,*'  and  against  the  peace  which  he 
had  pledged.  Rogerus  Brunus,  the  vassal  and  nephew  of  the  deceased,  and 
Philippus  de  Livet,  and  Henricus  de  Frideby,  his  kinsmen,  in  like  manner 
and  in  their  turns,  severally  challenge  the  remaining  appellees,  who  joined  in 
directing  and  encouraging  the  malefactor  to  do  the  deed.  Warinus  denies 
the  whole  as  a  maimed  man,  his  leg  being  broken,  which  mayhem,  the  knights, 
sent  to  inspect  the  same,  attest :  all  the  others  offer  to  defend  themselves  as 
the  Court  shall  adjudge,  and  they  proffer  sixty  marks  to  have  an  inquest  whe- 
ther they  ever  pledged  the  peace  in  manner  before-mentioned :  the  offer  is 
not  accepted,  and  judgement  is  given  that  Warinus  shall  defend  himself  bj 
the  fire  ordeal,  and  the  others  by  duel,  and  that  they  shall  all  make  their  laws 
in  the  quinzaine  of  the  morrow  of  St.  George,  before  the  king,  and  where- 
ever  he  shall  be,  whether  in  England  or  beyond  the  seas. 

Placita  de  termino  Paschce  et  de  termino  Sanctce  Triniiatis  anno  regm 

Regis  Joliannis  Primo. 

Divelin,  Ss. — Robertus  Keinel  homo  et  parens  Willielmi  Bruni,  Rogenw 
Brunus,  nepos  et  homo  ejusdem,  Philippus  de  Livet,  Henricus  de  Frideby 
parentes  ejus,  dicunt  quodcum  aliquando  contencio  et  malivolencia esset  inter 
Willielmum  Brunum,  et  inter  Warinum  de  London  et  Eliam  filium  Philippi, 
et  Richardum  filium  Gilemichal,  et  Thomam  Norensem  et  Robertum  de  Win- 
ton  qui  obiit.  Idem  Willielmus  Brunus  venit  in  Comitatfi  de  Divelin,  et 
petiit  paeem  regis,  ita  quod  coram  justiciario  illius  terrae,  scilicet,  Petro  Pi- 
pardo,  praedicti,  eidem  Willielmo  paeem  vadiaverunt.  Contigit  autem  postea 
quod  idem  Willielmus  per  praeceptum  justiciarii  venit  ad  castellum  de  Divelin, 
et  cum  redire  vellet,  et  ipse  esset  super  pontem,  et  praedicti  Robertus,  et  Ro- 
gerus et  Philippus  et  Henricus  cum  eo,  viderunt  ipsi  praedictos  Warinum, 
Eliam,  Richardum,  Thomam,  et  Robertum,  et  quendam  alium,  quem  nus- 
quam  prius  viderant  nee  postea,  qui  tenuit  unam  hachiam,  et  cum  ipsi  vellent 
opponere  se  praedictis,  et  domino  suo ;  venit  ipse  qui  tenuit  hachiam  et  per 
praeceptum  praedictorum  percussit  ipse  Willielmum  Brunum,  ita  quod  ipse 
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lit  in  fo88&  castelli  et  tertio  die  post  obiit :  et  cum  duo  de  prsedictis  de- 
iissent  in  fossa  ut  domino  suo  auxiliarentur,  duo  alii  levaverunt  clamo- 
st  huthes  et  secuti  fuerunt  illos  malefactores,  quousque  prsedictus  Wari- 
3e  London  recepit  ipsimi,  qui  dominum  suum  interfecit,  et  per  portam 
dam  quam  ipse  custodiebat,  et  unam  habuit  clavem,  fecit  exire,  ita  quod 
potuerant  eum  assequi.  Dicunt  etiam  quod  ad  clamorem  inde  levatam 
;  jnsticiarius  terrae,  et  Radulphus  Morin  qui  hominem  bene  cognovit,  et 
i  alii,  qui  ipsum  Willielmum  viderunt  ita  percussum  :  et  quod  bajulans 
iam  ita  per  praeceptnm  Warini,  dominum  suum  percussit  et  ipsum  postea 
trtam,  quam  habuit  in  custodi&,  recepit  nequiter,  et  in  pace  dominiterrse, 
ntra  pacem,  quam  vadiaverat,  offert  ipse  probare  versus  eimi  sicut  curia 
Ideraverit  *'  ut  de  visd  et  auditd."  Et  Rogerus  Brunus  offert  probare 
iter  versus  Eliam :  Philippus  versus  Ricbardimi :  Henricus  versus  Tho- 
:  quod  praedictus  malefactor  ita  dominum  suimi  interfecit  per  praecep- 
eorum  ut  de  vis(i  et  auditu  suo :  Et  Warinus  venit  et  defendit  totum  de 

0  in  verbiun,  sicut  homo  maheimatus  de  gambd,  sua,  quae  fracta  fuit, 

1  milites  missi  ad  videndum  eum,  hoc  testantur :  et  alii  similiter  totum 
idunt  sicut  curia  consideraverit  et  offerunt  sexaginta  marcas  pro  ha- 
a  inquisitione,  si  unquam  vadiaverint  pacem  sicut  dictam. 
/onsideratum  quod  Warinus  defendat  se  judicio  ferri :  vadiavit  legem : 
ii  appellati  defendant  se  per  duellum  :  Elias  vadiavit  duellum :  Richar- 
similiter.  Dies  datus  faciendi  leges  suas  a  Crastino  sancti  Georgii  in 
decim  dies  coram  domino  rege  ubicunque  fuerit  in  Anglii  sive  ultra 

ft 

Che  feud  between  these  families  seems  to  have  continued  for  a  long  period, 
I  entry  is  found  on  the  Roll  of  the  thirty-first  year  of  Edward  the  First, 
'*  Rex  perdonavit  Stephanum  le  Brun  juniorem  sectam  pacis  pro  morte 
nae  filii  Warini/'  The  ''  secta  pacis,"  or  suit  of  the  king*s  peace,  means 
)secution  for  breach  of  the  king's  peace  by  treason,  felony,  trespass,  &c. 
Warins  or  Fitz-Warins  were  a  powerful  family  in  the  reign  of  King  John, 
obtained  large  possessions  in  Ireland. — L'Histoire  de  Foulqtiea  Fttz* 
ntij  publiee  par  Francisque  Michel,    Paris,  1 840. 


No.  vn. 

if  r.  Hanmiond,  in  his  Law  of  Nisi  Prius,  page  368,  observes,  that  the  co- 
rny of  fealty,  strictly  speaking,  could  not  be  required  at  this  day  from  any 
it  whatever;  but  no  authority  is  cited  for  this  position.  The  practice  of 
iring  fealty  has  fallen  into  disuse  in  Ireland.  The  latest  instance  of  it  I 
>  found,  is  mentioned  in  the  case  of  Edgworth  v.  Edgworth,  2  Brown's 
.  Cases,  27,  and  is  stated  to  have  occurred  in  the  year  1759,  upon  the  oc- 
m  of  a  disputed  title  to  lands  in  the  counties  of  Meath  and  Kildare. 
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No.  vm. 


Secret  feoffinenU,  made  for  the  purpose  of  avoiding  forfeitures,  appear  to 
have  been  resorted  to  in  Ireland  at  an  early  period.  By  the  Irish  Statute, 
3  Edw.  II.  c.  4,  it  is  enacted,  that  if  any  man  enfeoff  another  of  his  land, 
with  intent  to  enter  into  rebellion,  or  to  commit  any  other  felony,  and,  after 
the  felony  committed,  again  to  have  his  land,  that  such  manner  of  feoffincDt 
shall  be  held  for  none ;  but  that,  presently  after  the  felony  committed,  the 
king  shall  have  the  year  and  the  waste  of  the  same  tenements ;  and  afterwards 
the  chief  lord  shall  have  the  same  as  his  escheat,  so  that  the  truth  of  the 
matter,  and  the  manner  of  the  feoffinent,  be  first  inquired  by  writ  out  of 
Chancery. 

And  see  the  Statute  of  Kilkenny,  40  Edw.  IIL  c.  22,  printed  for  the  Irish 
Archaeological  Society. 


No.  IX. 

Leibnitz  has  observed  of  the  civil  law :  *^  Dixi  ssepius  post  scripta  geome- 
trarum  nihil  exstarequod  vi  ac  subtilitatecum  romanorumjuris-consultorum 
scriptis  comparari  possit :  tantumnervi  inest,tantum  pro^nditatis." — Open, 
vol.  iv.  fo.  267.  And  afterwards  in  his  letters :  ''  Ego  digestorum  opus,  vd 
potius  auctorum,  unde  excerpta  sunt,  labores  admiror,  nee  quidquam  vidi, 
sive  rationiun  acumen,  sive  dicendi  nervos  spectes,  quodmagis  acoedatad  mi- 
thematicormu  laudem." 


No.  X. 

Perrbt  and  Curtice  v.  CABLE(a). 

Greorge  Kirkham  being  seised  in  fee,  by  indenture  dated  the  23rd  of  July, 
1573,  demised  certain  premises  in  the  county  of  Devon  to  John  Efford,  for 
his  life;  and  the  lessor,  by  indenture  dated  the  10th  of  July,  1574,  cove- 
nanted to  levy  a  fine  of  the  reversion  to  George  Carye,  and  others,  to  the  use 
of  him  George  Kirkham,  in  tail  male,  with  remainder  to  the  use  of  his  brother 
William,  in  tail  male,  remainder  to  his  brother  Richard,  in  tail  male,  and  to 
the  further  use  and  intent,  that  if  the  settlor,  George  Kirkham,  should  happen 
to  die  without  male  issue,  that  then  it  should  be  lawful  for  his  brother  Wil- 
liam, during  his  life,  and  after  his  death  for  any  of  the  heirs  male  of  his 
body,  to  demise,  grant,  and  farm-let  any  part  or  parcel  of  the  premises,  to 
any  person  or  persons,  for  the  term  of  three  lives,  or  of  twenty-one  years,  or 

(a)  Winch's  Entries,  945 ;  Godb.  195,  plac.  281 ;  2Ro.  Abr.  261  Powers,  A.pL  9. 
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ly  in  possession,  or  reversion,  or  for  the  term  of  eighty  years,  determinable 
three  lives,  in  possession  or  reversion,  upon  which  the  ancient  and  accus- 
led  rent,  or  more,  should  be  reserved,  to  continue  and  be  payable  during 
continuance  of  such  several  leases  or  grants  to  the  parties  entitled  by  such 
enture  to  the  remainder  or  reversion  of  the  premises  so  to  be  demised,  or 
nted,  with  a  sufficient  clause  of  distress  to  be  contained  in  and  upon  every 
;h  demise  or  grant  to  the  parties  entitled  by  virtue  of  such  indenture :  and 
it  the  demise  so  to  be  made  by  the  said  William  Kirkham,  or  any  of  the 
n  male  of  his  body,  should  stand,  be,  and  continue  good  and  effectual, 
1  should  have  continuance  according  to  the  tenor  and  effect  of  such  demises 
grants,  at  and  under  the  reservations,  rents,  conditions,  and  agreements 
erved,  comprised,  and  specified  in  and  upon  the  said  several  demises,  or 
nts,  and  not  otherwise :  and  that  then  and  so  often  as  any  such  demise  or 
Dt  should  be  made  by  the  said  William  Kirkham,  or  any  of  his  heirs  male, 
said  releasees  to  uses,  and  every  of  them,  and  their  heirs,  should  stand 
I  be  seised  of  and  in  such  of  the  premises,  which  should  be  so  demised  or 
nted  by  the  said  William  Kirkham,  or  by  any  of  his  heirs  male,  to  the 
of  such  several  persons,  to  whom  the  said  premises,  or  any  part,  should 
30  demised  or  granted,  for  and  during  such  terms,  interest,  or  estate,  and 
luch  manner  and  form  as  should  be  demised  by  such  grants  or  demises, 
ine  was  levied  to  the  uses  of  the  preceding  deed,  and  George  Kirkham 
ing  died  without  issue  male,  by  indenture,  dated  the  7th  of  March,  1582, 
le  between  William  Kirkham,  of  the  one  part,  and  Anne,  the  wife  of  Bi- 
rd Efford,  and  Johanna  and  Philippa,  their  daughters,  of  the  other  part, 
said  William  Kirkham  granted  to  Anne,  Johanna,  and  Philippa,  the  said 
srsion  for  the  term  of  eighty  years,  thence  next  ensuing,  provided  they, 
iny  one  of  them,  should  so  long  live :  yielding  and  paying  yearly,  during 
said  term,  to  the  said  William  Kirkham,  and  the  lieirs  male  of  his  body, 
in  default  of  such  issue  to  Richard  Kirkham,  and  the  heirs  male  of  his 
y,  and  for  default  of  such  issue,  to  the  right  heirs  of  George  Kirkham,  three 
nds,  lawful  money  of  England :  and  also  yielding  and  paying  her  and  their 
:  beast,  in  the  name  of  a  farliffe(a),  or  heriot,  on  the  death  of  the  tenant 
enants  of  the  said  premises,  and  all  other  duties  and  services  before  then 
],  or  accustomed  to  be  paid  for  the  said  premises,  if  any  there  were :  the  said 
:  of  three  pounds  to  be  paid  yearly,  at  the  four  most  usual  feasts  of  the 
%  that  is  to  say,  Michaelmas,  Christmas,  Lady -day,  and  St  John's  Day, 
iqual  portions,  and  the  said  other  duties  and  services,  if  any  there  should 
x)  be  paid  or  rendered  in  such  manner  and  form  as  before  then  were  usually 
accustomably  made,  and  not  otherwise :  and  if  it  should  happen  that 
said  yearly  rent,  or  any  part  thereof,  or  any  other  the  services  or  duties  re- 


)  The  word  ''farlifle"  means,  the      dem,  Blieh  9.  Colman,  1  Bing.  28.    See 
g^d,  and  *' heriot**  the  best  beast,      "farley,'  in  HowelPs  Interpreter, 
^urs  in  the  power  referred  to  in  Doe 

TOL.  II.  2m 
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served  by  the  said  indenture  should  be  in  arrear>  in  part  or  in  the  whole,  after 
any  of  the  periods  on  which  the  same  ought  to  be  paid,  that  then  and  thence- 
forth it  should  be  lawful  for  the  said  Wiliam  Kirkham,  and  the  heirs  male  of 
his  body,  and  in  default  of  such  issue,  for  the  said  Richard  Kirkham,  and  the 
heirs  male  of  his  body,  into  all  and  singular  the  premises^  and  every  part 
thereof  to  enter  and  distrain,  and  the  distress  there  so  taken  to  lead,  drive, 
carry  away,  and  the  same  to  impound  and  detain  as  long  as  the  said  rent  and 
arrears  should  remain  unpaid  and  unsatisfied.  John  Efford,  the  first  lessee, 
immediately  attorned  to  Anne,  Johanna,  and  Philippa.  William  Kirkham 
died  without  issue,  and  Richard  Kirkham  died  leaving  Sir  William  Kirkham, 
knight,  his  eldest  son  and  heir,  who  thereupon  became  seised  of  an  estate  in 
tail  male  in  the  reversion  of  the  premises.  Anne  Efford  died,  and  William 
Ferret  married  Johanna,  and  John  Curtice  married  Philippa :  on  the  4th  of 
May,  1606,  John  Efford  died,  and  upon  his  decease  the  defendant.  Cable,  as 
bailiff  of  Sir  William  Kirkham,  seized  two  cows  on  the  premises  as  a  distrem 
damage-feasant :  Ferret  and  Curtice  replevied,  and  having  declared,  the  de- 
fendant Cable  made  cognizanee,  stating  the  seisin  in  fee  of  George  Kirkham, 
the  demise  to  John  Efford,  his  death,  and  then  deduced  the  title  in  the  rever- 
sion to  Sir  William  Kirkham :  Ferret  and  Curtice  pleaded,  admitting  the 
seisin  in  fee  of  George  Kirkham,  the  lease  to  John  Efford  for  his  lilSe,  and 
set  out  the  deed  leading  the  uses  of  the  fine,  and  the  leasing  power  tfaerebj 
given  in  possession  or  reversion ;  the  fine  levied ;  the  lease  to  Anne,  Johanna, 
and  Philippa ;  the  deaths  of  George  Kirkham,  William  and  Richard  Kirk- 
ham, and  of  Anne  Efford  and  John  Efford.  To  this  plea,  the  defendant  Ca- 
ble demurred,  raising  the  question,  whether  the  concurrent  lease  by  William 
Kirkham  was  a  valid  execution  of  the  power. 

The  Court  held,  that  though  the  words  of  the  power  were  to  lease  in  re- 
version, yet  that  a  lease  of  the  reversion  was  valid :  and  as  a  lease  for  eight? 
years  determinable  on  three  lives,  commencing  on  the  decease  of  John  Efford 
the  first  lessee,  would  have  been  within  the  precise  terms  of  the  power,  that 
a  lease  for  eighty  years,  commencing  in  prcesenti,  determinable  in  like  maa- 
ner,  was  less  than  the  proviso  would  have  warranted. 

It  was  probably  contended  in  this  case,  that  the  power  required,  an  imme- 
diate and  available  clause  of  distress  should  be  inserted  in  the  lease,  and  that 
the  clause  of  distress  reserved  by  the  lease  was  unavailing  during  the  conti- 
nuance of  the  prior  demise,  after  the  attornment  of  the  first  lessee,  to  which 
the  observation  made  by  Sir  Edward  Coke,  C.  J.,  seems  applicable,  **  that  an 
action  of  debt  for  the  rent  would  lie  against  the  new  lessees."  With  respect 
to  the  supposed  advantage  which  the  remainder-man  would  derive  from  the 
term  being  made  to  commence  inprcesenti,  instead  of  on  the  expiraticm  of 
the  prior  lease,  it  depended  solely  on  the  remote  contingency  of  one  of  the 
two  surviving  cestuique  vies  outliving  the  term  of  eighty  years. 
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No.  XI. 

The  tain  ^^  copyhold"  is  sometimes  introduced  into  Irish  Statutes,  which 
are  transcribed  from  Acts  of  the  English  Parliament  By  the  Irish  Act  for 
the  Abolition  of  Feodal  Tenures,  all  holdings  in  frankalmoigne,  and  by 
oogy  of  court  roll,  are  excepted.  Sullivan  in  his  excellent(a)  lectures  on  the 
feodal  law,  asserts  there  were  no  copyhold  tenures  in  Ireland ;  but  it  is  stated 
in  Gabbett's  Digest  of  the  Statute  Law(6),  that  the  copyhold  tenure  exists  in 
the  manor  of  Eilmoon,  or  Primatestown,  in  the  county  of  Meath.  All  lands 
inlreland,  which  were  considered  profitable  in  the  time  of  Charles  the  Second, 
lie  holden  from  the  Crown  by  letters  patent,  except  some  parts  of  the  an- 
cient possessions  of  the  Church.  The  primate  is  lord  of  the  manor  of  Kil- 
moon^  in  right  of  his  see»  and  there  are  customary  holdings  of  land  in  the 
msBor  which  assume  the  character  of  copyholds  by  the  tenure  of  the  verge, 
and  courts  are  held  for  the  admittance  of  the  customary  tenants :  this  manor, 
IS  well  as  similar  holdings  in  other  parts  of  Ireland,  are  probably  remains 
oi  the  old  termon  lands,  formerly  holden  by  a  sort  of  hereditary  tenure  of  the 
Ushop  of  the  diocese,  yielding  seignorial  dues  and  fines  to  the  bishop,  and 
•ubject  to  the  service  of  keeping  the  church  in  repair. — See  the  Letter  from 
Sir  John  Davies  to  the  Earl  of  Salisbury^  eonceming  the  Corhea  and 
BerenaekB  of  Ireland;  and  also  Ware's  ^ntiquites  hy  Harris^  fo.  233. 


No.  XII. 

Plowland. — Carva  sen  carucata  terrse  est  ea  portio,  quae  ad  unius  aratri 
operam  designatur :  exoletae  jam  pen^  inter  nostrates  sunt  hse  voces :  fiorent 
sotem  apnd  Hibemicos,  saltem,  mihi  notiores,  occiduos.  Connaciam  enim 
in  comitatos,  has  in  Baronias,  easdemque  in  carucatas  dispescunt,  plus 
minus  120  acras  continentes. — Qui  numerus  nostris  etiam  majoribus  potior 
iliquando  fuisse  videtur  et  Domesdeio  frequentior :  varius  tamen  prout  solum 
Iflfvius  fuerat,  aut  operosius. — Spelm.  Ghee.  126,  in  verba.    £d.  1687. 

Hida,  portio  quae  vel  ad  alimoniam  unius  familise  vel  ad  annuumpensum 
mins  aratri,  designatur :  idem  ac  carucata  terrae. — Spelm,  Gloss,  in  terbo. 

And  this  shall  be  the  quantity  which  a  footman  shall  have,  viz.,  a  plow- 
land,  which  contains  120  Irish  acres,  but  you  will  understand  it  better  by 
BogliBh  measure :  a  plowland  shall  contain  255  acres  of  arable  land :  tiien 
liere  cannot  lie  in  any  country  almost,  especially  so  full  of  bottoms  as  tiiat 
loil  is,  so  much  arable  land  together,  but  there  will  be  also  intermingled  there- 
irith,  slops,  slips,  and  bottoms  fit  for  pasture  and  meadowing,  and  conmio- 

(a)  SuUivaD's  Lectures,  244-263, 4to.         (b)  I  Gabb.  Dig.  445. 
1772. 
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dious  to  be  annexed  to  the  same  plowland,  so  that  the  whole  may  amount  to 
300  acres  at  the  least:  a  horseman  shall  have  double,  viz.,  600  acres  at  the 
least :  an  Irish  acre  is  two  English  acres  and  a  half-quarter. 

The  offer  and  order  given  forth  by  Sir  Thomas  Smyth, 
knight,  and  Thos.  Smyth,  his  son,  unto  such  as  are 
willing  to  accompany  Thos.  Smyth,  the  son,  in  his 
voyage  for  the  inhabiting  of  some  parts  of  the  North 
of  Ireland 
In  ejectment  for  ten  hydes  of  land,  late  the  possessions  of  the  prior 
of  Peterborough :  by  the  solicitor(a),  a  hyde  of  land  is  the  same  as  a  cara- 
cate,  which  is  as  much  as  a  plough,  which  usually  is  intended  to  have  six 
horses  (the  most  may  manure  in  a  year  within  this  county  of  Northampton) 
is  between  100  and  120  acres  at  Erklingborough,  which  is  about  five  yard- 
land,  each  yard-land  being  twenty-four  acres  of  arable  and  of  ley,  and  sixteeo 
of  meadow  and  pasture. — Wright  dem,  Poeklin^ton  v.  Sherrard^  1  Eebleg 
Hep.  877. 


No.  XIII. 
Year  Book,  38  Edw.  IIL.fo.  8. 

In  a  writ  of  debt  the  plaintiff  put  forward  an  indenture,  by  which  he  had 
demised  to  the  defendant  a  manor  for  a  term  of  years,  and  in  the  same  deed 
the  defendant  did  grant  to  be  bound  to  the  plaintiff  in  £20,  in  case  certiin 
conditions  comprised  in  the  same  indenture  were  not  performed ;  and  the 
plaintiff  sued  out  a  writ  of  debt  for  the  £20. 

Belknap{h). — Sir,  you  perceive  it  is  proved  by  the  deed,  that  the  manor 
was  leased  to  the  defendant  and  to  one  R,  who  was  also  a  party  to  the  condi- 
tion, that  R  and  the  defendant  should  pay  the  £20,  if  the  conditions  were 
broken,  which  R  is  alive,  and  not  named  in  the  writ:  (prays)  judgement  of 
the  writ. 

Cavendis?i(c), — We  say  that  R  never  put  his  seal  to  the  deed,  and,  there- 
fore, is  no  party  to  the  deed  ;  so  the  writ  is  good(d)  against  the  defendant 
alone. 

Tkorpe(e). — If  land  be  leased  to  two  for  a  term  of  years,  and  one  puts 
his  seal,  and  the  other  agrees  to  the  lease,  and  enters  and  takes  the  profits,  he 
shall  be  liable  to  the  rent,  though  he  has  not  put  his  seal  to  the  deed. 

Finchde7i{f), — Sir,  I  acknowledge  that ;  for  his  money  makes  him  party 

(a)  Sir  Heneage  Finch,  Sol.  Gen.  (rf)  (Not  good)  in  the  original. 

(6)  Belknap,  then  King's  Serjeant  at  (e)  Thorpe,  Chief  Justice  of  CommoQ 

Law.  Pleas. 

(c)  Cavendish,   appointed  Chief  Jus-  {/)  Finchden,  appointed  oneoftbe 

tice  of  the  King's  Bench  in  the  following  Justices  of  the  Common  Pleas  in  the  eo- 

year.  suing  year. 
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the  lease,  and  also  (liable)  to  pay  the  rent ;  but  if  there  be  a  condition 
mprised  in  the  deed,  which  is  not  parcel  of  the  lease,  (it  is)  in  gross  as  to 
n,  and  if  he  does  not  put  his  seal  to  the  deed,  though  he  be  party  to  the 
ise,  he  is  not  party  to  the  condition :  however,  the  writ  was  abated. 

Lord  Cohe^  after  stating(a)  Finchden's  argument,  adds  that,  "  inasmuch 
R  had  agreed  to  the  lease,  which  was  made  by  indenture,  he  was  charge- 
»le  by  the  indenture  for  the  same  sum  in  gross,  and  because  R  was  not 
med  in  the  writ,  it  was  adjudged  that  the  writ  did  abate." 

Mr.  Butler,  in  his  note  141(6)  to  this  passage,  after  referring  to  the  ori- 
inal  case  in  the  Year  Book,  seems  to  think  it  was  there  held,  that  if  a  party 
>  the  lease  does  not  put  his  seal  to  the  deed,  he  is  not  a  party  to  the  condi- 
on  in  gross  comprised  in  it,  though  he  enters  and  takes  the  profits. 

In  Brookes'  Abridgment,  title  **  Dett."  pi.  38,  the  preceding  case  is  thus 
batracted :  **  Where  a  lease  is  made  to  two,  and  one  seals  the  deed,  in  which 
(contained  ^cuiqitasconventionesperimplendaSj  the  defendants  bind  them- 
elves  in  £20,  and  one  only  seals :  there  by  Finchden,  if  both  agree  to  the 
swe,  he  who  does  not  seal  shall  be  charged  with  the  rent ;  the  contrary  in 
aspect  of  the  obligatory  sum  :  nota  differentiam  :  but  however,  there  the 
Tit  was  abated  for  the  not  naming  of  the  other :  tamen  qiuBre  legem,  car 
'^tur  nul  ley  in  le  point  obligatoire'*  Et  vide  Year  Book,  45  Edw.  III. 
>•  12,  that  a  party  shall  be  bound  by  his  agreement  to  all  reservations  and 
^gs  necessary  to  the  lease,  but  as  to  a  matter  which  binds  the  person,  come 
<^nt  obligatoire  vel  ht^usmodi^  he  shall  not  be  bound  without  sealing  and 
leKvery. 


No.  XIV. 

Code  Civil,    Livre  Deuxieme.     Tiire  Premier, 

No.  517.  Les  biens  sont  immeubles,  ou  par  leur  nature,  ou  par  leur  des- 
lation,  ou  par  Fobjet  auquel  ils  s*appliquent 

518.  Les  fonds  de  terre,  et  les  batiments  sont  immeubles  par  leur  nature. 

519.  Les  moulins  a  vent,  ou  a  eau,  fixes  sur  piliers  et  faisant  partie  du 
itiment,  sont  aussi  immeubles  par  leur  nature. 

520.  Les  recoltes  pendantes  par  les  racines,  et  les  fruits  des  arbres  non 
core  recueillis,  sont  pareillement  immeubles. 

523.  Les  tuyaux  servant  a  la  conduite  des  eaux  dans  une  maison  ou 
tre  heritage,  sont  immeubles  et  font  partie  du  fonds  auquel  ils  sont  attaches. 

524.  Les  objets  que  le  proprietaire  d'un  fonds  y  a  places  pour  le  service 
Texploitation  de  ce  fonds,  sont  immeubles  par  destination. 

525.  Le  proprietaire  est  cense  avoir  attache  a  son  fonds  des  effets  mobi- 

(a)  Co.  Litt  231,  A.  231,  A. 

(6)  Butler's  note,  141,   to   Co.  Litt. 
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liers  a  perpetaelle  demeure,  quand  ils  y  sont  scdles  en  platre,  ou  k  cimeiit, 
ou  k  chaux,  ou  lorsqu'ils  ne  peuvent  £tre  detaches  sans  ^tre  firactur^  et 
deterioresy  ou  sans  briser,  ou  deteriorer  la  partie  du  fonds  a  laquelle  ils  sont 
attaches.  Les  glaces  d'un  appartement  sont  cens^  mises  a  perpetueUe  de- 
meure,  lorsque  le  parquet  sur  lequel  elles  sont  attach^es  fait  corps  avee  li 
boiserie. 

Si  les  objets  mobiIiers(a)  ont  ete  places  par  un  fermier,  ou  locataire,  ik 
ne  sont  pas  immeubles  par  destination  puisqu*on  ne  peut  supposer  a  ce  fer- 
mier,  ou  a  ce  locataire,  Tintention  de  les  avoir  places  k  perpetuelle  dememe 
sur  un  fondSy  dont  il  n'avait  que  temporairement  la  jouissance :  la  forge  d*im 
serrurier(6),  ou  de  tout  autre  forgeron,  les  cuves  et  chaudieres  des  brasseun, 
des  tanneursy  des  teinturiers,  assises  en  terre,  sont  incontestablement  immeo- 
bles  si  elles  ont  ete  etablies  par  le  proprietaire  du  fonds,  mais  elles  soDt 
meubles  si  elles  ont  ete  placees  par  un  locataire.  Quant  aux  pre8ses(^)  d'nne 
imprimerie,  aux  metiers  des  tisserands,  comme  ils  peuvent  etre  facilement 
enleves,  ils  ne  sont  immeubles  sous  aucun  rapport,  m^me  quand  ils  ont  ete 
places  par  le  proprietaire  du  fonds :  ils  sont  destines  k  Texercice  de  la  profei- 
sion,  et  non  au  service  de  la  maison. 


No.  XV. 

Code  Civil.     Titre  Qtiatrieme. 

No.  666.  Tons  fosses  entre  deux  heritages  sont  presumes  mitoyens,  iH 
n'y  a  titre  ou  marque  du  contraire. 

667.  II  y  a  marque  de  non-mitoyennete  lorsque  la  levee  ou  le  rejet  de  la 
terre  se  trouve  d'un  cote  seulement  du  fosse. 

668.  Le  fosse  est  cense  appartenir  exclusivement  a  celui  du  cote  duqud 
le  rejet  se  trouve. 

669.  Lie  fosse  mitoyen  doit  etre  entretenu  a  frais  communs. 

670.  Toute  hale  qui  separe  des  heritages  est  reputee  mitoyenne,  a  moins 
qu*ils  n'y  ait  qu'un  seul  des  heritages  en  etat  de  cloture,  ou  s'il  n'y  a  titre 
ou  possession  suffisante  au  contraire. 


No.  XVI. 

Code  Civil.     Livre  Troisieme,     Titre  Quatrieme. 

No.  1 376.  Celui  qui  re^oit  par  erreur  ou  sciemment  ce  que  ne  lui  est  pas 
du,  s'oblige  a  le  restituer  a  celui  de  qui  il  I'a  indiiment  recu. 

(a)  Duranton  Cours  de  Droit,  t.  4"^  ainsi  jugee  pour  les  presses  du  celebre. 

No.  46.  Robert  Etienne. 

(6)  Duranton,  tome  4°"^.  No.  64.  (a)  See  title,   "  Payment,"    No.    13. 

(c)  Pothicr,  Traite  de  la  communante  ante ;  2  Pothier  on  Contracts,  by  Evans, 

No.  51;  qui  dit  que  la  question  a  ete  379. 
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1377.  Lorsqu'une  personne  qui,  par  erreur,  se  crojait  debiteur,  a  acquitte 
one  dette,  elle  a  le  droit  de  repetition  contre  le  creancier :  neanmoinsy  ce 
iroit  cesse  dans  le  cas  ou  le  creancier  a  supprime  son  titre  par  suite  du  paie- 
Qoenty  sauf  le  recours  de  celui  qui  a  paje  contre  le  veritable  debiteur. 

1378.  S'il  y  a  eu  mauvaise  foi  de  la  part  de  celui  qui  a  re^u,  il  est  tenu  de 
"estituery  tant  le  capital  que  les  interets  ou  les  fruits,  du  jour  du  paiement. 

Whether  money  merely  paid  from  a  mistaken  notion  of  legal  obligation, 
mconnected  with  the  existence  of  any  moral  duty,  is  subject  to  repetition, 
(T  can  be  recovered  back,  has  been  often  discussed  by  foreign  jurists :  accord- 
Dg  to  the  rule  of  the  civil  law,  ''  In  re  obscuril  melius  est  favere  repetitioni, 
[uam  adventitio  lucro." — Digest^  lib.  50.  tit.  17,  s.  41.  Favetur  ei  magis  qui 
epetit,  quam  qui  de  lucro  captando  certat. 


No.  xvn. 

Code  CiviL    Livre  Troisieme.    Titre  Troieieme. 

De  PImputation  dee  Paiemente. 

No.  1253.  Le  debiteur  de  plusieurs  dettes  a  le  droit  de  declarer  lorsqu'il 
ale,  quelle  dette  il  entend  acquitter. 

1254.  Le  debiteur  d*une  dette  qui  porte  interet  ou  produit  des  arr^rages, 
e  peut  point,  sans  le  consentement  du  creancier,  imputer  le  paiement  qu*il 
lit  sur  le  capital  par  preference  aux  arrerages  ou  interets :  le  paiement  fait 
IT  le  capital  et  interets,  mais  qui  n*est  point  integral,  s'impute  d*abord  sur 
18  interets. 

1255.  Lorsque  le  debiteur  de  diverses  dettes  a  accept^  une  quittance  par 
.quelle  le  creancier  a  impute  ce  qu'il  a  re^u  sur  Tune  de  ces  dettes  sp^ciale- 
lent,  le  debiteur  ne  peut  plus  demander  Timputaticn  sur  une  dette  differente, 
moins  qu'il  n'y  ait  eu  dol  ou  surprise  de  la  part  du  creancier. 

1256.  Lorsque  la  quittance  ne  porte  aucune  imputation,  le  paiement  doit 
xe  impute  sur  la  dette  que  le  debiteur  avait  pour  lors  le  plus  d'interet  d'ac- 
iiitter  entre  celles  qui  sont  pareillement  echues  :  si  non,  sur  la  dette  echue, 
aoique  moins  onereuse  que  celles  qui  ne  le  sont  point.  Si  les  dettes  sont 
'une  ^ale  nature,  Timputation  se  fait  sur  la  plus  ancienne :  toutes  choses 
i;ale8,  elle  se  fait  proportionellement 
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No.  XVIII. 

In  Chancery, 

John  Prendergast,  a  Minor,  under  the  age  of  twentj-one  years,  by  Char- 
les Smyth,  Esquire,  his  Guardian,  and  the  said  Charles  Smtth  and 
John  Folliott,  Esquires,  Plaintiffs, 

Joseph  O'Shaghnasst,  and  William  O'Shaghnasst,  Kobbrt  M'Namara, 
and  Isaac  Ringrose,  Defendants, 

To  the  Right  Honourable  the  Lords  Commissioners  for  hearing  and  deter- 
mining causes  in  his  Majesty's  High  Court  of  Chancery  in  Ireland,  humbly 
complaining,  shew  unto  your  lordships  your  suppliants,  John  Prendergast,  a 
minor  under  the  age  of  twenty-one  years,  by  Charles  Smyth,  Esquire,  his 
guardian,  and  the  said  Charles  Smyth  and  John  Folliott,  Esquires  :  That  the 
Right  Honourable  Sir  Thomas  Prendergast,  Baronet,  lately  deceased,  was  for 
many  years  before  his  death,  and  at  the  time  of  his  death,  seised  in  fee  sim- 
ple, and  possessed  of  the  lands  of  Gortinshegory,  in  the  county  of  Galway, 
and  of  other  lands  of  considerable  value  in  the  said  county ;  and  particularly 
that  the  said  Sir  Thomas  was  for  many  years  before  his  death,  and  at  the  time 
of  his  death,  in  the  seisin  and  actual  possession  of  a  mansion-house  and 
demesne,  belonging  to  the  said  lands  of  Gortinshegory,  situate  in  the  tovD 
of  Gortinshegory,  commonly  called  Gort,  in  the  county  of  Galway,  which 
was  his  only  dwelling-house  in  the  said  county.     Your  suppliants  further 
shew,  that  the  said  Sir  Thomas,  being  so  seised  and  possessed,  duly  made 
and  published  his  last  will  and  testament  in  writing,  pursuant  to  the  Sta- 
tute in  such  case  made  and  provided,  bearing  date  on  or  about  the  30th  day 
of  July,   1756,  whereby,  amongst  other  things,  he  devised  all  his  real  estate 
to  your  suppliant,  John  Prendergast,  by  the  name  and  addition  of  his  nephew, 
John  Smyth,  for  his  natural  life  and  to  the  heirs  of  his  body,  with  several  re- 
mainders over,  on  condition  that  all  and  every  the  persons  who  should  take 
benefit  by  the  same  should,  immediately  on  his  decease,  and  their  becoming 
entitled  thereto,  take  and  use  the  surname  of  Prendergast,  and  the  arms 
thereto  belonging,  and  no  other  surname  or  arms  ;  and  by  a  subsequent 
clause  in  the  said  will,  he  the  said  Sir  Thomas  vested  his  said  real  estate, 
notwithstanding  the  devises  and  limitations  aforesaid,  in  your  suppliants, 
Charles  Smyth  and  John  Folliott,  and  the  survivor  of  them,  and  the  heirs  of 
such  survivor,  for  the  purpose  only  of  raising,  by  sale  of  a  competent  part 
thereof,  a  certain  portion  in  the  said  will  mentioned.  Your  suppliants  further 
shew  that  the  said  Sir  Thomas,  by  his  said  will,  appointed  your  suppliants, 
Charles  Smyth  and  John  Folliott,   executors  thereof,  as  by  the  said  wiU, 
ready  to  be  produced,  may  appear.  Your  suppliants  further  shew,  that  the 
sdid  Sir  Thomas  died  without  lawful  issue,  on  or  about  the  23rd  day  of  last 
September,  and  that  soon  after  his  death,  that  is  to  say,  on  or  about  the  30th 
day  of  last  September,  by  Alexander  Franklin,  gentleman,  their  attorney,  your 
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liants  entered  into  the  quiet  and  peaceable  possession  of  the  said  mansion- 
e  and  demesne,  and  continued  in  such  possession,  by  virtue  of  the  said 
of  the  said  Sir  Thomas,  until  the  seventh  day  of  this  instant  October ; 
h&t  the  said  Sir  Thomas  Prendergast,  during  his  life- time,  and  your  sup- 
ts  since  his  decease,  have  been  respectively  in  the  actual,  quiet,  and 
sable  possession  of  the  mansion-house  and  demesne  aforesaid,  under  title 
m  being,  and  undetermined  for  three  years  and  upwards,  next  preceding 
listurbance  hereinafter  next  mentioned,  without  any  interruption  whatso- 
:  and  now  so  it  is,  may  it  please  your  lordships,  that  Joseph  O'Shagh- 
f,  and  William  O'Shaghnassy,  the  brother  of  the  said  Joseph,  combining 
confederating  with  Robert  M'Namara  and  Isaac  Ringrose,  and  with  di- 
other  persons,  to  injure  and  oppress  your  suppliants,  they  the  said  con- 
'ates,  with  upwards  of  two  hundred  men  in  arms,  in  the  night  of  the  se- 
ll day  of  this  instant  October,  forcibly  dispossessed  your  suppliants*  said 
ney  of  the  said  mansion-house  and  demesne,  and  do  still  forcibly  detain 
possession  thereof:  all  which  actings  and  doings  of  the  said  confederate 
ontrary  to  equity  and  good  conscience  :  in  consideration  whereof,  and 
e  end  that  your  suppliants  may  be  restored  to  and  quieted  in  the  posses- 
of  the  said  house  and  demesne,  may  it  please  your  lordships  to  grant 
your  suppliants  His  Majesty's  most  gracious  writ  of  injunction,  directed 
e  sheriff  of  the  said  county  of  Gal  way,  thereby  commanding  him  to  restore 
)ur  suppliants  the  possession  of  the  said  mansion-house  and  demesne  of 
,  aforesaid,  and  from  time  to  time  to  quiet  your  suppliants  in  such  pos- 
on.     And  your  suppliants  will  pray. 

GfiORGE  Smyth, 
'rokkr.  [Entered  21st  October,  1760.] 


No.  XIX. 

Smvth  V,  O'Shaghnassy. 

Jpon  a  petition  preferred  to  the  Lords  Commissioners  for  the  custody  of 
preat  seal,  grounded  on  a  possessory  bill  and  affidavits,  an  injunction, 
i  the  27th  of  October,  1760,  was  granted  to  the  sheriff,  commanding  him 
store  the  plaintiff,  as  devisee  of  the  estate  in  question,  to  the  possession 
e  mansion-house,  of  which  forcible  possession  had  been  taken  by  the  de- 
int,  O'Shaghnassy,  who  claimed  under  some  old  dormant  title,  and  not  as 
at  law,  and  an  injunction  was  granted  to  the  party  as  to  the  demesne, 
ss  cause  shewn  to  the  contrary  within  the  time  prescribed  by  the  order. 
9th  November,  1760. — Mr.  Solicitor  General  {Gore),  for  defendant, 
fs  cause(a)  against  that  part  of  the  order  which  directs  an  injunction  to 

fa)  Extracted  from   the   Rogibtrar's  Book  of  Motions  in  Chancery. 
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the  party  to  issue ;  and  moves  to  set  aside  that  part  of  the  order  which  directs 
an  injunction  to  the  sheriff  as  to  the  mansion-house :  says  there  is  no  instance 
of  this  kind,  granting  an  injunction  to  the  party  at  the  suit  of  the  devisee: 
the  heir  at  law  of  Sir  Thomas  Prendergast,  the  devisor,  is  not  before  the  Court, 
and  that  being  the  case,  this  Court  will  not  interfere  with  the  possession  be- 
tween the  now  contending  parties,  and  aid  a  devisee  before  his  title  is  esta- 
blished. A  possessory  bill  is  brought  to  support  the  possession,  and  not  to 
determine  the  right,  and  a  devisee  cannot  be  said  to  have  any  possession,  or 
title,  until  the  will  is  proved,  and,  in  this  case,  it  will  appear  there  was  not 
the  least  force  made  use  of. 

Lord  Chancellor  (Lord  Bowes). — Read  your  order  and  affidavit — [Or- 
der, 27th  October,  1760,  read.] 

Mr.  Hanvard, — Objects  to  reading  the  affidavits  of  Michael  Watson,  sod 
of  the  other  persons,  as  they  were  sworn  before  the  bill  was  filed. 

Mr.  Attorney-General  {Philip  TisdcUl), — ^The  affidavits  were  read  on 
the  original  motion  :  the  affidavit  of  Michael  Watson  was  sworn  on  the  same 
day  the  bill  was  filed,  and  the  objection  was  overruled  on  the  former  motion, 
and  as  they  now  come  to  shew  cause  against  the  order,  which  was  founded  on 
the  affidavit,  and  have  given  no  notice  to  set  aside  the  affidavit,  it  ought  to  be 
read. 

Lord  Chancellor. — ^The  affidavit  must  be  read,  because  it  was  read  on 
the  former  motion. 

[Affidavits  of  Michael  Watson,  Michael  Kelly,  and  Stephen  Kce,  read.] 

Mr.  Serjt.  Pater son^  will  read  the  affidavit  of  Alderman  Hans  Bailie  to 
the  execution  of  the  will :  it  was  read  on  the  former  motion. 

Mr.  Solicitor  General,  for  defendant,  objects  to  reading  an  affidavit  of 
the  execution  of  the  will ;  and  says  this  matter  was  determined  in  the  cause 
between  Sir  Oliver  Crofton,  and  Sir  Marcus  Crofton. 

Lord  Chancellor. — Read  it,  because  it  was  read  on  the  former  motion. 
— [Affidavit  read.] 

Mr.  Solicitor  proposes  to  read  affidavits  on  the  part  of  the  defendants,  to 
shew  that  the  force  is  absolutely  denied,  and  insists  that  although  Mr.  Bailie's 
affidavit  has  been  read,  in  conformity  to  the  order  made  by  the  Lords  Com- 
missioners, it  cannot  be  said  to  prove  the  title. 

Mr.  Attorney-General, — Objects  to  reading  the  defendant's  affidavits,  for 
when  people  come  to  shew  cause,  in  a  case  of  this  kind,  they  must  do  it  upon 
some  defects  in  the  affidavits  upon  which  the  order  was  founded,  but  not  to 
contradict  them :  a  semblance  of  right  is  sufficient  to  put  the  matter  in  a 
way  of  trial ;  and  he  says  the  matter  was  determined  in  the  cause  of  Lord 
Belvidere  v,  Rochfort. 

Mr.  Solicitor,  for  defendant. — Affidavits  are  constantly  made  use  of  to  set 
aside  injunctions  to  the  Sheriff,  and  part  of  this  application  is  to  set  aside 
that  part  of  the  order  directing  an  injunction  to  the  sheriff  as  to  the  man- 
sion house ;  and  the  reason  why  they  are  not  read  on  an  injunction  to  the 


APPENDIX.  1265 

party  isy  that  the  defendant  remains  in  possession  until  the  hearing  of  the 
cause. 

Mr.  Hutchinson,  for  defendant — ^The  injunction  to  the  party  is  merely 
I  summons  to  put  the  matter  in  a  way  of  trial,  but  an  injunction  to  the 
(heriffis  in  nature  of  an  execution,  which  turns  the  party  out  of  possession 
irithout  being  heard;  and  any  man  may  be  turned  out  of  possession  by  an 
iffidavit  of  this  kind  swearing  to  a  will  in  another  person's  fiEivour,  though 
iie  defendant's  title  was  ever  so  strong. 

Mr.  Harwardj  for  defendant,  quotes  the  cases  of  the  City  of  Dublin 
X  Vernon,  King  v.  Strong,  Lord  Limerick  t?.  Tipping,  andHeatley  v.  The  City 
>f  Dublin,  as  authorities  for  reading  the  affidavits. 

Sir  Simon  Bradatreet^  for  defendant. — It  has  often  happened  in  cases  of 
lu8  kind,  where  the  plaintiff  has  not  told  the  whole  truth,  that  affidavits 
iare  been  read  on  the  defendant's  behalf,  and  in  this  case,  as  they  have  at- 
anpted  to  prove  the  will  by  affidavit,  the  defendant  ought  to  be  suffered  to 
inswer  it,  to  shew  that  perhaps  there  is  another  will  of  a  later  date. 

Mr.  Geo,  Smyth,  for  the  plaintiff — ^Apprehends  that  by  the  rules  of  the 
[Tourt,  and  by  the  reasons  upon  which  possessory  bills  were  founded,  no  affi- 
lavit  can  be  read  to  contradict  the  force,  the  right,  or  the  possession :  and  an 
njimction  to  the  sheriff  does  not  determine  the  cause,  because  if,  upon  the 
rearing,  the  defendant  appears  to  have  the  right  of  possession,  it  will  be 
restored  to  him,  so  that  the  injimction  is  the  original  institution  of  the  cause : 
refers  to  Lord  Burlington  v.  Freeman,  and  to  Webb  v.  Dalton  and  Lowe. 

Lord  Chancellor. — ^These  affidavits  cannot  be  read. 

Mr.  Solicitor,  for  defendant — It  appears  upon  the  face  of  the  plaintiff's 
affidavits,  that  this  application  was  made  in  favour  of  a  devisee  who  has  not 
proved  his  title,  so  that  at  this  day  it  is  a  matter  of  doubt  whether  there  be  a 
will  or  not :  possessory  bills  are  founded  upon  the  equity  of  the  Statute  of 
Henry  the  Sixth ;  and  the  only  reason  for  such  bills  is,  that  persons  who  had 
a  long  possession  should  not  be  turned  out  of  possession,  which  is  not  the 
case  of  a  devisee,  for  this  Court  cannot  try  a  will  either  of  real  or  personal 
estate,  nor  can  they  set  it  aside  on  account  of  fraud,  like  a  deed,  but  if  of  real 
estate,  the  question(i)  must  be  tried  by  a  jury.  A  devisee  cannot  come  into 
a  Court  of  Equity  to  desire  it  to  interfere  siunmarily  in  his  favour,  except  to 
perpetuate  the  testimony  of  witnesses,  and  in  that  case  only  where  the  devi- 
see is  in  possession  of  the  whole  of  the  lands,  but  if  out  of  possession,  he 
must  bring  his  ejectment  and  try  it  at  law.  The  plaintiff's  title  is  a  recent 
title,  which  he  can  soon  prove,  and  the  possession  is  a  recent  one,  which  he 
should  not  be  quieted  in  till  he  proves  his  title,  any  more  than  a  remainder- 
man  the  title  of  both  being  in  doubt,  until  determined  by  law.    The  heir  at 

law  stands  in  another  light,  he  having  an  apparent  right,  but  the  devisee,  or 

(6)  Kerrick  v.  Bransby,  7  Bro.  P.  C.  437. 
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remainder-man,  has  not ;  and  where  people  come  into  this  court  merely  on 
account  of  force,  it  has  no  jurisdiction,  it  being  the  business  of  another  court 
to  punish  on  that  account. 

Mr.  Dennis^  for  defendant. — The  injunction  is  in  the  most  general  terms, 
for  all  the  plaintiffs  are  to  be  restored  against  all  mankind,  though  the  foun- 
dation of  the  order  was,  that  Charles  Smyth  gave  Mr.  Franklin  a  letter  of  at- 
torney to  take  the  possession  for  him  singly  :  it  is  admitted  that  neither  John 
Prendergast,  nor  John  Folliott,  ever  had  any  possession,  and  therefore  it  is  an 
absurdity  in  the  order  to  restore  them  to  the  possession ;  and  as  to  Charles 
Smyth  he  has  no  interest,  but  a  contingent  interest  to  sell  part  of  the  estate 
for  payment  of  debts,  if  the  personal  estate  should  turn  out  insufficient,  so 
that  he  had  no  interest  in  the  lands  now  in  question,  being  the  demesne,  and 
he  must,  to  entitle  him,  have  a  continuing  interest  for  three  years ;  and  as  to 
his  title,  it  took  its  commencement  on  the  day  of  the  testator^s  death.  The 
circumstances  of  this  kingdom  in  the  year  1688,  gave  rise  to  these  posses- 
sory bills  :  title  deeds  being  lost  in  the  confusion  of  the  times,  so  that  people 
could  shew  no  title  but  possession.  There  was  not  the  same  occasion  for 
such  bills  in  England,  where  they  are  not  used,  and  that  necessity  ceases  in 
the  present  case,  there  being  nothing  in  the  plaintiff*s  way  to  prevent  him 
from  proving  his  title  if  he  thinks  proper. 

Mr.  Hutchinson^  for  defendant. — ^The  foundation  upon  which  Courts  of 
Equity  have  proceeded  upon  possessory  bills,  does  not  come  up  to  the  pre- 
sent case,  there  being  no  triennial  possession,  and  the  Statute  of  Henry  the 
Sixth  never  was  meant  to  extend  to  wills.  The  Stat.(a)  10  Car.  I.  c.  13,  refen 
to  the  proviso  in  the  Act  of  Henry  VI.,  which  relates  only  to  estates  of  which 
persons  were  possessed  for  three  years,  which  descended  from  their  ancestors, 
so  that  it  clearly  appears  the  Statute  of  Hen.  VI.  only  extended  to  triennial  pos- 
sessions desending  from  ancestors,  and  not  to  devisees,  and  such  possession 
must  be  continued  without  interruption  :  there  never  was  a  determination  in 
England  like  what  is  now  attempted  in  favour  of  a  devisee,  and  it  appears 
from  the  cases  in  Mosely's  Reports,  that  these  sort  of  proceedings  are  not 
had  on  account  of  the  necessity  of  the  times.  By  the  common  law  there  are 
only  four  methods  of  continuing  estates,  by  grant,  by  blood,  by  represen- 
tation, and  by  tenure ;  none  of  which  relate  to  the  case  of  a  devisee,  so  that 
clearly  the  same  estate  does  not  come  to  the  present  plaintiff.  A  Court  of 
Equity,  in  the  first  instance,  cannot  take  cognizance  of  a  will,  either  of  real 
or  personal  estate :  fraud,  in  all  other  cases,  is  the  object  of  a  Court  of  Equity, 
and  the  only  reason  for  coming  into  equity,  in  cases  of  wills,  is  to  remove 
temporary  bars,  wherefore  the  plaintiffs  cannot  be  relieved  in  this  suit  It 
by  no  means  follows,  because  an  heir  at  law  is  to  be  quieted,  that  a  devisee 
shall,  the  heir  having  peculiar  advantages  both  at  law  and  in  equity ;  and 
the  title  in  the  present  case  was  disputed  in  the  testator's  life-time,  for  so  late 

(a)   10  Gar.  I.  Sess.  3,  c.  13,  Irish. 
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as  the  year  1730,  an  ejectment  was  brought.  As  there  never  has  been 
an  instance  of  a  devisee  being  relieved  in  a  case  of  this  kind,  it  must  be 
presumed  the  opinion  of  the  Judges  all  along  was,  that  it  is  a  matter  not  re- 
lievable  in  equity.  The  plaintiff,  John  Prendergast,  never  had  possession, 
but  it  was  taken  for  his  father,  Charles  Sm3rth,  before  he  was  appointed  guar- 
dian to  his  son,  and  as  Charles  Smyth  has  only  a  contingent  interest,  he  can- 
not be  quieted. 

Mr.  Attorney-General^  for  the  plaintiff. — ^The  testator's  title  appears  to 
be  by  grant  from  William  and  Mary  to  the  testator's  father,  so  that  there  was 
a  quiet  and  uninterrupted  possession  for  sixty  years,  and  he  devised  the  estate 
to  his  nephew  John  Smyth,  and  made  Charles  Smyth,  who  is  the  father  of  the 
devisee,  and  John  Folliott,  his  trustees,  and  Charles  Smyth,  who  is  guardian 
by  nature  to  his  son  until  another  is  appointed,  gave  a  letter  of  attorney  to 
Mr.  Franklin  to  take  the  possession,  which  was  accordingly  done,  and  he 
was  turned  out  by  the  defendants  by  force,  with  many  people  in  arms,  and  the 
title  of  the  defendant  is  in  direct  opposition  to  that  of  Sir  Thomas  Prender- 
gast, which  still  continues  in  the  plaintiff,  and  he  ought  to  be  restored.  Ro- 
buck  O'Shaghnassy,  the  elder  brother  of  the  defendant,  brought  an  ejectment 
in  the  Common  Pleas,  and  was  nonsuited,  and  the  present  defendant  brought 
formedons,  which  he  did  not  think  proper  to  proceed  upon,  but  would  avail 
himself,  upon  the  death  of  Sir  Thomas  Prendergast,  of  a  forcible  possession 
igainst  his  devisee.  The  defendant  is  the  person  who  ought  to  shew  a  tri- 
ennial possession  to  entitle  him  to  restitution,  pursuant  to  the  Statute  against 
forcible  entries,  and  there  being  no  contest  between  the  devisee  and  the  heir, 
there  is  no  necessity  to  prove  the  will,  and  the  devisee  may  bring  actions, 
ind  distrain  for  rent,  without  proving  the  will.  The  affidavits  have,  there- 
fore, sufficiently  proved  the  will  to  maintain  this  possessory  bill,  for  the  will 
ind  the  force  must  be  proved  before  the  cause  comes  to  a  hearing.  The 
foundations  of  possessory  bills  are  two.  The  first,  for  the  sake  of  public 
)eace ;  and  the  other,  to  prevent  the  inconvenience  that  may  happen  to  per- 
lons  who  lose  their  title  deeds,  and  must  consequently  be  nonsuited  at  law ; 
ind  therefore,  by  means  of  these  bills,  the  possession  stands  in  place  of  a  ti- 
le, and  such  being  the  case,  it  never  was  more  necessary  in  any  case  than  the 
present ;  and  if  this  remedy  were  allowed  only  to  extend  to  a  man  for  his 
>wn  life  and  to  his  representatives,  it  would  be  of  little  use,  and  defeat  the 
ntention  of  the  remedy.  In  this  case  it  does  not  appear  but  that  the  evi- 
lence,  though  matter  of  record,  maybe  lost,  and  that,  therefore,  the  plaintiffs 
raght  to  avail  themselves  of  the  length  of  possession,  without  proving  more 
than  that  they,  and  those  under  whom  they  derive,  have  had  a  triennial  pos- 
lession,  and  especially  against  a  stranger.  All  the  cases  which  have  been 
quoted  have  been  contests  between  the  devisee  and  heir  at  law,  both  claim- 
ing under  the  person  who  had  the  possession,  so  that  there  was  no  question 
about  the  possession,  and  therefore  the  Court  very  properly  refused  to  inter- 
pose, but  here  there  is  no  question  who  is  entitled  under  Sir  Thomas  Prender- 
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gast,  for  the  defendant  does  not  pretend  any,  and  on  the  contrary  lets  up  a 
dormant  title  of  hb  own,  and,  therefore,  the  right  of  poasesaion,  and  that 
only,  is  to  be  put  in  the  way  of  trial  here,  and  the  defendant,  if  any  title  be 
has,  must  go  into  a  Court  of  law  to  establish  it,  and  the  rather,  for  if  old  pro- 
prietors be  permitted  to  take  poasessions  upon  their  old  dormant  titka,  it  mi^ 
tend  to  shake  our  happy  constitution.  The  case  of  Crofton  v,  Crofton,  whieb 
has  been  cited,  is  not  similar,  for  there  Sir  Oliver  Crofton  did  not  pretend  to 
a  possession,  and  the  question  there  was  between  the  devisee  and  heir  at 
law. 

21st  November,  1760. 

Mr.  George  Smyth, — ^Belief  is  given  in  England  upon  die  same  ecpatj, 
under  the  Statute  of  Henry  the  Sixth,  for  preventing  forcible  entries  and  dt- 
tainers,  as  is  done  here,  but  not  in  the  same  summary  way;  and  though  aai- 
pcmas  were  served  upon  those  bills,  yet  the  injunction(a)  issues  before  the 
coming  in  of  the  answer :  and  when  the  answer  comes  in,  if  there  be  any  oo> 
lour  for  an  injimction,  it  is  granted  until  the  hearing,  and  the  ri^t  is 
determined  there  as  well  as  the  possession;  and  if  the  plaintiff  succeeds,  s 
perpetual  injunction  is  decreed.  With  respect  to  possessory  bills,  if  diej 
began  towards  the  latter  end  of  the  reign  of  James  the  First,  they  are  of  one 
hundred  years'  standing ;  but  he  apprehends  they  began  in  the  rdgn  of  Queen 
Elizabeth.  This  practice  depends  partly  upon  the  Statute  against  forcible 
entries,  and  partly  upon  the  civil  law;  and  the  Statute  directs  that  restitotioii 
to  the  party  grieved  should  be  given  forthwith.  The  plaintiff  sues  by  Charles 
Smyth,  hb  father  and  guardian,  and  Charles  Smyth  himself  being  aplaintifi^and 
having  been  in  the  actual  possession  beforce  the  force,  they  are  well  entitled  to 
be  restored  ;  and  the  affidavits,  which  must  now  be  taken  as  true,  prove  that 
Franklin,  the  plaintiffs'  agent,  was  in  possession,  and  the  possession  of  the 
servant  is  the  possession  of  the  master,  and  the  possession  of  the  guardian  is 
the  possession  of  the  ward.  The  coming  in  to  set  aside  the  injimction  to  the 
sheriff,  is  an  admission  of  a  forcible  detainer,  and  it  lies  upon  the  the  defen- 
dant to  shew  a  triennial  possession ;  and  by  the  Statutes  against  forcible 
entries,  if  a  person  be  but  a  single  hour  in  possession,  under  a  title,  either  of 
his  own,  or  of  those  under  whom  he  derives,  he  shall  be  restored  until  the 
right  be  tried.  By  the  practice  in  this  kingdom,  the  force,  and  the  triennial 
possession  is  what  they  determine,  but  the  least  colour  of  a  title  is  sufficient 
If  the  heirs  at  law  were  made  parties,  they  being  co- parceners,  the  matter 
could  not  be  determined  in  this  summary  way ;  and  Lord  Coke,  in  his  3rd 
Institute(&),  says:  '^  a  devisee  is  entitled  to  restitution  as  against  a  stranger, 
though  his  testator  had  died  but  the  day  before  ;*'  and  as  no  right  is  to  be  de- 
termined upon  the  hearing  of  this  cause,  the  heir  at  law  cannot  be  prejudiced 
by  not  being  before  the  Court.    The  devisee  frequently  brings  a  possessory 

(o)  Filewood   p.  Palmer,  Mos.   169 ;  (6)  3rd  Instit,  243. 

Ld.  Falmouth  v,  Innys,  Mos.  87. 
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biU  against  a  tenant  holding  over,  and  the  present  case  is  stronger,  where  the 
devisee's  own  possession  is  taken  by  a  stranger,  who  does  not  dispute  the 
right  under  the  person  who  had  the  possession. 

Mr.  Fitzgihbon^  for  the  plaintiff — Since  the  making  of  the  Statute,  if  the 
lueres  foetus  takes  the  estate  by  the  will  of  the  owner,  the  descent  is  broken, 
and  is  good  against  all  the  rest  of  mankind,  and  the  title  of  the  devisee,  not 
being  disputed  by  the  heir,  the  devisee  stands  in  place  of  the  heir.  The  civil 
law  calls  the  devisee  an  heir,  and  the  common  law  calls  him  hcsres foetus^  as 
no  other  person  but  the  heir  at  law  can  dispute  the  matter  with  him.  Pos- 
sessory bills  were  introduced  after  the  rebellion,  for  the  sake  of  peace,  and  the 
policy  of  the  State,  that  no  person  should  avail  himself  of  his  own  wrong. 
The  defendant,  or  any  of  his  ancestors,  have  not  for  sixty  years  been  in  pos- 
session of  those  lands,  and  the  testator  held  the  peaceable  possession  of  them 
for  thirty  years.  It  is  a  common  thing  for  a  purchaser,  when  disturbed,  to 
bring  a  possessory  bill,  and  to  be  quieted  upon  the  triennial  possession  of  his 
vendor.  The  heir  at  law  being  divested  by  the  will  there  is  no  necessity  for 
bringing  him  before  the  Court. 

Lord  Chancbllor. — Disallow  the  cause,  and  let  that  part 
of  the  order  granting  an  injunction  to  the  party  be  made 
absolute,  and  no  rule  as  to  the  injunction  to  the  sheriff. 


No.  XX. 

22nd  May,  1770. 
Lanb   v.  Frewsn. 

Hearing(a)  on  a  Contempt. — ^The  order  for  the  injunction  to  the  party 
read. 

Mr.  FUzgtbhon^  for  the  plaintiff. — ^This  is  a  possessory  bill  brought  to  be 
restored  to  the  possession  of  lands  under  a  title  still  in  being  and  undeter- 
mined. Robert  M'Grath  being  seised  (5)  of  the  lands,  made  his  will,  and  de- 
vised them  to  be  sold  for  payment  of  his  debts,  and  particularly  to  raise  a 
■mn  of  £1500  to  buy  a  commission  for  his  son  Kobert,  and  £1000  a  piece  for 
his  other  two  sons,  Donogh  and  Thomas :  the  first  use  in  the  lands  was  li- 
mited to  Robert  for  life,  with  remainder  to  testator's  other  sons  successively, 
and  on  the  10th  of  December,  1766,  he  made  a  codicil  to  his  will,  and 
thereby,  after  reciting  a  deed  dated  the  9th  of  December,  1766,  which  was 
entered  into  for  the  purpose  of  carrying  the  trusts  of  his  will  into  execution, 
the  testator  ratified  the  bequests  in  his  will  which  were  not  revoked  by  his 
codiciL  The  testator  died  in  February,  1767,  and  the  plaintiff  then  entered 
into  possession,  and  continued  possessed  until  the  28th  day  of  March  follow- 

(o)  Extracted  from   the    Registrar's         (6)  2  How.  Eq.  Ezch.  55. 
Book  of  Hearings. 
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ing,  when  he  made  a  lease  to  one  Dogherty,  who  b  a  co-plaintiff,  and  who 
entered  and  continued  in  possession  until  the  19th  of  July,  1768,  when  the 
defendant,  Frewen,  took  forcible  possession.  The  testator,  Robert  M'Grath, 
and  those  deriving  under  him,  were  in  possession  for  twenty  years  before  the 
force. 

Mr.  Kelly,  for  defendant.— The  wife  of  the  defendant,  Amos  Frewen,  wag 
one  of  the  co-heiresses  of  Robert  M*Grath,  and  Jane  Cooke  was  the  other 
co-heiress,  and  they  took  a  peaceable  possession,  which  they  had  a  right  to 
do.  The  testator,  Robert  M*Grath,  was  out  of  his  senses  at  the  time  of 
making  his  will,  and  therefore  the  plaintiffs  cannot  be  entitled ;  and  there 
never  was  a  decree  in  a  possessory  cause  for  a  devisee  against  the  heir,  as  the 
lavfprimd  facie  casts  the  possession  on  the  heir :  besides,  a  fine  was  levied 
subsequently  to  the  will  and  codicil,  which  is  a  revocation,  and  the  wife  of 
Amos  Frewen,  who  is  admitted  to  be  one  of  the  co-heirs,  is  not  a  party. 

Mr.  Malone^  for  defendant. — It  appears  that  Robert  M'Grath,  the  testa- 
tor, died  in  February,  1767,  without  lawful  issue,  and  the  defendant,  Frewen's 
wife,  and  her  sister,  were  his  heirs,  and  that  in  1766  he  made  a  will  and 
codicils,  and  levied  a  fine,  and  executed  a  deed  declaring  the  uses  of  the  fine. 
There  is  proof  on  both  sides  with  respect  to  the  sanity  and  insanity  of  the  tes- 
tator, and  therefore  if  this  had  been  an  original  bill  on  the  right,  a  trial  at  law 
would  have  been  directed,  and  it  is  much  stronger  in  favour  of  the  defendants 
in  a  possessory  bill,  and  as  the  plaintiff  has  not  shewn  a  triennial  possession, 
or  a  force  in  this  case,  the  bill  should  be  dismissed.  In  order  to  entitle  a 
devisee,  he  must  shew  a  triennial  possession,  or  that  the  descent  was  broken, 
for  the  heir  has  the  possession  thrown  on  him  upon  the  testator's  death 
by  act  of  law,  and  whoever  takes  it  away  from  the  heir  must  do  it  in  a  legal 
way,  and  a  devisee  cannot  connect  his  possession  with  that  of  the  devisor, 
until  he  establishes  his  right  under  the  will.  Wills  obtained  iii  extremis  are 
usually  procured  by  persons  who  are  about  the  testator,  and  therefore  the 
permitting  the  devisee  to  continue  the  possession  for  a  short  time  ought  not 
to  preclude  the  heir,  and  there  is  no  act  done  by  the  plaintiff  but  to  make 
a  lease  to  one  Dogherty,  and  the  testator's  stock  still  remains  on  the  lands. 

Mr.  Solicitor  General,  Mr.  Serjt.  Dennis,  Mr.  Kelly,  Mr.  Scott,  and 
Mr.  Mee,  were  heard  on  the  same  side. 

Mr.  Prime  Serjeant  (Hutchinson)  for  the  plaintiff.— The  will  conveys  the 
land  to  Lane  and  Grady,  in  trust  for  the  natural  children  of  Robert  M*Grath, 
and  by  the  codicil  it  is  recited,  that  the  fine  was  levied  to  carry  the  trusts  of 
the  will  into  execution,  and  refers  to  the  deed  of  the  9th  of  December,  1766, 
declaring  the  uses  of  the  fine.  The  trustees  hnmediately  took  possession, 
and  made  a  lease  to  Dogherty,  who  had  the  possession,  until  the  defendant, 
Frewen,  turned  him  out  by  force.  Crofton  v.  Crofton,  has  nothing  to  do 
with  this  cause,  for  Sir  Oliver  Crofton  had  not  the  possession  for  one  hour, 
and  in  Smyth  against  O'Shaghnassy,  it  was  settled  that  a  devisee  has  a  right 
to  a  possessory  bill,  and  to  connect  his  testator's  title  with  his  own. 
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Mr.  Aitarney-General  (Philip  Tiedall)  for  the  plaintiff.  —  Bobert 
[^Grath  was  forty  years  in  possession  prior  to  his  decease,  and  in  1766  he 
cecuted  a  will,  a  deed,  and  two  codicils,  and  upon  his  death  the  plaintiff, 
Tady,  got  into  possession,  and  continued  possessed  until  he  made  a  lease 
>  the  plaintiff,  Dogherty,  who  held  under  the  lease,  until  the  defendant, 
^08  Frewen,  with  an  armed  force  took  the  possession,  and  has  ever  since 
outinued  it :  the  question  now  is,  whether  an  injunction  shall  go  to  put  the 
levisee  into  possession  against  an  heir  at  law :  the  rule  is  general  in  proceed- 
ngs  of  this  nature,  that  the  Court  cannot  go  into  the  title,  as  a  semblance  of 
atle  is  sufficient  to  quiet  the  plaintiff. 

25th  June,  1770. — Lord  Chancellor  (Lox^Lifford) — 
The  defendants  are  guilty  of  the  contempt  laid  to  their 
charge. — Decree  an  injunction  to  the  sheriff  as  to  the 
lands,  and  the  defendant,  Amos  Frewen,  to  stand  com- 
mitted to  the  custody  of  the  pursuivant  until  he  pay 
the  costs,  and  further  order. 


No.  XXI. 

Gorman  v.  Brown. 
In  Chancery^  Easter^  1775. 

William  Gorman,  and  Martha,  his  wife,  by  indenture(aX  dated  the  iSth 
^December,  1749,  conveyed  certain  lands,  being  the  estate  of  the  wife,  to 
'^^  husband,  for  his  life,  with  remainder  to  the  plaintiff,  who  was  the  eldest 
^«i  of  the  marriage,  for  his  life,  with  remainders  over,  and  levied  a  fine  to  the 
'•eg  of  the  settlement.  In  the  year  1 746,  previous  to  the  settlement,  William 
'orman  made  a  lease  to  the  defendant.  Brown,  for  a  term  of  twenty-one 
^^ars,  under  which  he  held  until  its  expiration;  and  in  February,  1768, 
William  Gorman  made  a  new  lease,  for  his  own  life,  to  the  defendant.  Brown, 
QQder  which  he  and  the  other  defendants,  who  were  his  undertenants,  enjoyed 
ihe  premises.  William  Gorman  died  in  1772,  leaving  Martha,  his  widow,  and 
hb  plaintiff,  his  eldest  son ;  and  immediately  after  his  death,  the  undertenants 
00k  leases  of  their  holdings  from  one  John  Bond,  who  claimed  the  lands  by 
dverse  title,  when  the  plaintiff  exhibited  his  possessory  bill. 

The  cause(6)  coming  on  to  be  heard,  as  upon  a  contempt,  Mr.  Malone 
tated  the  plaintiff's  case,  and  insisted  that  a  remainder-man  could  maintain  a 
(Msessory  bill,  by  relying  on  the  possession  of  the  tenant  for  life  under  the 
ime  deed« 

The  Attorney  GenercU  (Philip  Tisdall)^  for  defendants. — ^The  posses- 

(a)  How.  Chan.  Pr.  Addenda,  189.         Book  of  Hearings. 
{b)  Extracted  from   the  Registrar's 

VOL.  II.  2n 
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sioii  of  William  Grorman  was  the  possession  of  his  wife,  and  no  penon 
claiming  under  William  Gorman  can  be  restored  to  the  estate  belonging 
to  his  wife.  There  is  no  instance  where  a  remainder-man  has  maintained  t 
possessory  bill,  and  it  is  quite  different  from  the  case  of  an  heir,  devisee,  or 
purchaser :  a  remainder-man  cannot  be  quieted  on  the  possession  of  the  te- 
nant for  life,  without  going  into  the  title,  which  cannot  be  done  in  a  posio- 
sorj  suit,  and  the  plaintiff,  if  entitled,  should  be  left  to  bring  his  ejectmeii 

Mr.  Solicitor-General  (Scoti\  for  the  plaintiff. — Contends  that  die 
plaintiff,  as  heir  at  law,  is  entitled  to  support  a  possessory  suit  againit  t 
tenant  holding  over,  and  he  should  not  be  placed  in  a  worse  conditioD, 
because  he  is  entitled  also  in  remainder :  the  defendants,  by  refusing  to  give 
up  possession,  when  their  term  expired,  are  guilty  of  a  forcible  detainer.  All 
the  leases  were  made  under  the  settlement  of  1749,  and  the  deed  is  prodaoed 
as  evidence  of  possession,  and  not  as  proof  of  title. 

Prime  Serjeant  Dennis^  djid.  Radcliffey  were  heard  for  the  plaintifli;  aod 
Mr.  Provost  J  Crookshank,  and  Hussey^  for  the  defendants. 

1st  June,  1775. — ^The  Lord  Chancellor  (Lord  Lifford\  observed,  tfaii 
was  a  favourable  case,  in  point  of  justice,  for  the  plaintiff,  and  as  unfavoun- 
ble  for  the  defendants,  as  could  occur.  The  plaintiff  had  not  only  a  title  un- 
der the  conveyance  of  1749  from  his  father,  but  was  also  his  heir  at  law;  aod 
if  he  had  made  use  of  his  title  as  heir  only,  it  was  not  contended  but  iw 
might  have  maintained  a  possessory  bill.  On  the  other  side,  the  defendanti 
did  not  pretend  to  have  any  title,  but  had  endeavoured  to  betray  the  ponei- 
sion  to  a  stranger. 

The  defendants  were  declared  guilty  of  the  contonpt  laid  to  their  chngc^ 
and  an  injunction  to  the  sheriff  was  decreed. 


No.  xxn. 


H£NRY  Bingham,  Plaintiff. 

Charles  Pembkrton,  Heir  at  Law  of  Joseph  Psmbbrton,  deceased ;  Hugh 
Carbery,  Administrator  of  Joseph  Psmberton,  and  Edmoro  Nugist, 

Defendanti. 

February  6th^  1818,  hearing  before  Lord  Manners  on  report,  spedil 
point,  and  merits. 

As  to  the  special  point,  let  the  cause  stand  over  with  liberty  to  theparda 
to  proceed  to  frame  a  case  for  the  opinion  of  the  Court  of  Common  Pleai  in 
respect  of  the  matter  thereof,  and  in  the  meantime  take  a  decree  for  a  fore- 
closure and  sale ;  the  produce  of  such  sale  to  be  deposited  in  the  Bank  to  the 
credit  of  this  cause,  subject  to  the  further  order  of  the  Court,  and  reserve  all 
further  directions. 
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HiMBT  BiHfiHAM  9.  Heir  and  Executors  of  Josbph  PsMBBRTOiiy  deceased. 

Case  for  the  opinion  of  the  Right  Honourable  Lord  Norbury,  Lord  Chief 
Justice,  and  his  brethren  the  Justices  of  His  Majesty's  Court  of  Common 
Pleas  in  Ireland,  pursuant  to  the  decretal  order  of  the  6th  of  February,  1818, 
made  in  this  cause. 

As  of  Hilary  Term,  1812,  James  Smith  obtained  a  judgement  in  His  Ma- 
jesty's Court  of  King's  Bench  in  Ireland  against  Joseph  Pemberton,  for  the 
penal  sum  of  £600,  upon  the  bond  of  the  said  Joseph  Pemberton,  with  war- 
rant of  attorney  for  confessing  judgement  thereon,  each  bearing  date  the  7th 
day  of  February,  1812,  payable  to  James  Smith,  his  executors,  administra- 
tors, or  assigns,  on  the  day  of  the  death  of  Joseph  Pemberton. 

Joseph  Pemberton,  at  the  time  of  the  rendition  of  the  judgment,  was 
seised  in  his  demesne  as  of  freehold,  of  all  that  and  those  that  part  of  the 
lands  of  Clontarf,  containing  seven  acres,  three  roods  and  thirty-three  perches, 
situate  in  the  manor  of  Clontarf,  in  the  barony  of  Coolock,  and  county  of 
Dublin,  held  by  him  under  a  lease  thereof  from  George  Vernon,  whose  es- 
tate of  inheritance  said  lands  then  were,  for  the  term  of  three  lives,  at  the 
yearly  rent  of  £38  13*.  6d.y  payable  half-yearly  on  every  25th  day  of  March  and 
2dth  day  of  September :  two  of  the  cestui  gtie  vies  are  living.  Being  so  sebed, 
Joseph  Pemberton,  by  indented  deeds  of  lease  and  release,  bearing  date  re- 
spectively the  22nd  and  23rd  days  of  June,  1813,  and  made  between  him,  the 
said  Joseph,  of  the  one  part,  and  Henry  Bingham  of  the  other  part,  granted, 
sold,  assigned,  and  set  over  unto  the  said  Henry  Bingham,  all  that  and  those 
ihe  said  premises,  to  hold  the  same,  with  the  appurtenances,  to  him,  the  said 
Henry  Bingham,  his  heirs  and  assigns,  for  the  residue  of  the  said  term  of  lives, 
subject  to  the  said  reserved  yearly  rent,  and  to  a  condition  of  redemption 
upon  payment  of  the  sum  of  £1000,  the  consideration  in  said  deed  of  release 
mentioned,  with  lawful  interest  thereon,  to  the  said  Henry  Bingham,  his  ex- 
ecutors, administrators,  or  assigns,  on  the  23rd  day  of  June,  1814,  which 
deed  of  release  was  duly  registered  in  the  proper  office  on  the  24th  day  of 
June,  1813.  Notwithstanding  said  mortgage,  Joseph  Pemberton  remained  in 
possession  of  the  mortgaged  premises,  and  having  suffered  one  whole  year's 
rent  to  accrue  due  thereout  to  and  for  the  25th  day  of  March,  1816,  the  said 
George  Vernon,  by  his  feigned  lessee,  brought  his  ejectment  as  of  Hilary 
Term,  1816,  under  the  Statutes  in  such  case  made  and  provided,  for  recovery 
of  possession  of  said  lands,  and  to  evict  said  lease,  and  caused  Joseph  Pem- 
berton and  Henry  Bingham  to  be  served  with  summons  in^ejectment,  and 
obtained  judgement  in  said  ejectment  cause,  and  issued  thereon  a  writ  of  ha^ 
here^  and  caused  the  same  to  be  duly  executed  on  the  3rd  day  of  June,  1816, 
and  thereunder  entered  into  actual  possession  of  the  premises.  Joseph  Pem- 
berton never  paid  the  rent  ascertained  to  be  due  in  said  ejectment,  or  the 
costs  of  said  cgectment,,and  after  the  lapse  of  six  calendar  months  from  the 

2m2 
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day  of  the  execution  of  the  Jiaherey  and  before  the  lapse  of  nine  months, 
namely  on  the  8th  dayof  January,  181 7,  Henry  Bingham  paid  to  George  Ver- 
non the  rent  ascertained  due  in  said  ejectment,  with  the  full  costs,  and  also 
the  rent  which  had  accrued,  and  became  payable  under  said  lease,  from  the 
25th  of  March,  1816,  to  the  29th  day  of  September,  1816,  and  was  put  into 
actual  possession  of  said  premises  by  said  George  Vernon.  The  interest 
which  Joseph  Pemberton  had  in  the  premises  is  quite  insufficient  to  pay  said 
judgement  debt,  and  the  sum  due  on  foot  of  the  mortgage. 

The  opinion  of  the  Judges  of  the  Court  of  Common  Pleas  is  desired  bj 
the  Lord  Chancellor,  whether  the  cognizee  of  said  judgment  has  now  any, 
and  if  so,  what  remedy  at  law,  upon  said  judgement,  as  against  said  fi^bold 
estate  in  said  lands. 

John  Smylt. 
Thomas  Dicksok. 

5th  February,  1819. 

Smyly  and  Robert  Johnston^  for  the  judgment  creditor. — ^The  tenant's 
right  to  redeem  is  saved,  when  the  mortgagee*s  right  is  preserved,  but  this 
point  is  not  now  necessary  to  be  decided,  for  unless  it  is  inferred  that  the 
legislature  were  wholly  ignorant  of  the  principles  of  the  common  law,  the 
judgement  creditor  must  succeed.     Suppose  an  elegit  sued  out,  and  a  finding 
that  the  debtor  was  seised  of  the  lands  at  the  time  of  the  rendition  of  the 
judgement,  the  elegit  creditor  must  succeed  on  an  ejectment,  unless  the  defen- 
dant shew  an  extinction  of  the  estate  on  which  his  lien  attached,  or  that  he 
is  barred  by  Act  of  Parliament.     Consider  what  are  the  relative  rights  of 
mortgagor  and  mortgagee :  a  mortgagee  is,  in  a  court  of  law,  an  assignee  of 
the  mortgagor's  estate,  and  by  inference  the  mortgagee  is  an  assignee  clothed 
with  all  the  legal  rights  and  subject  to  all  the  legal  liabilities  of  the  mortga- 
gor ;  Co.  Litt.  205,  A.     A  mortgagee  may  maintain  ejectment,  or  may  bring 
debt  or  covenant  against  the  tenant  in  possession  under  a  prior  lease,  or  may 
distrain ;  Moss  v,  Gallimore,  Doug.  279.     Suppose  the  landlord  acquires  by 
ejectment  only  an  equity  of  redemption  until  the  expiration  of  nine  months, 
does  not  payment  by  the  mortgagee  within  that  time  leave  him  assignee  in 
statu  quo  under  his  original  interest,  and  that  legal  estate  is  liable  to  the  le 
gal  encumbrances. 

The  true  construction,  however,  is  that  after  the  ejectment  the  legal  es- 
tate is  in  the  landlord,  but  it  is  an  estate  on  condition  defeasible  upon  the 
performance  of  the  conditions  prescribed  by  the  Act,  namely,  payment  of  the 
rent  and  costs  within  the  given  time;  performance  of  these  conditions  re- 
vests the  estate  in  the  person  entitled  to  redeem,  just  as  he  had  the  estate  be- 
fore ;  if  the  landlord  bring  an  assize,  or  distrain  for  the  rent,  the  forfeiture 
is  waived,  but  it  is  otherwise  if  he  only  accept  a  sum  of  money;  Greens 
Case,  1  Leon.  262  ;  Cro.  Eliz.  3.  The  estate  being  saved  upon  which  the 
judgement  attaches,  the  common  law  saves  the  judgement  itself,  and  it  would 
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have  been  superfluous  for  the  legislature  to  have  done  so ;  the  object  of  the 
legislature  was  to  favour  the  landlord,  so  far  that  he  should  have  either  his 
land  or  his  money,  but  not  to  defeat  leases,  or  to  avoid  bond  fide  encum- 
brances. 

If  there  is  an  equity  of  redemption  in  the  landlord,  the  mortgageee,  by 
filing  his  bill  in  equity,  has  a  clear  right  to  foreclose ;  or  suppose  the  land- 
lord files  his  bill  to  redeem,  he  must  pay  the  mortgagee,  not  only  his  mort- 
gage debt,  but  must  also  repay  the  very  rent  which  was  paid  to  himself  by 
the  mortgagee,  for  the  preservation  of  the  interest.  There  is  no  weight  in 
the  objection,  that  judgement  creditors  might  at  any  time  come  in  to  redeem, 
for  if  the  lease  be  once  gone,  as  it  is  when  nine  months  expire  without  pay- 
ment, the  judgement  creditor's  right  is  gone  for  ever  :  a  judgement  creditor 
having  no  legal  estate,  is  not  suffered  to  defend  an  ejectment  for  non-payment 
of  rent,  and  cannot  prevent  judgement  from  going  by  default. 

Z^roy,  Serjt,  and  Edward  Pennefather^  contrd, — If  the  judgement 
creditor  be  suffered  to  interpose  his  claims,  the  mortgagee's  security  will  be 
affected  :  the  mortgagee,  by  payment  of  rent  and  costs,  has  augmented  his 
demand,  and  though  in  equity  he  would  have  a  right  to  be  reimbursed  those 
expenses  (Ludlow  v.  Grayall,  1 1  Price,  58),  yet  a  court  of  law  not  having 
such  a  power  of  marshalling  assets,  affords  an  argument  to  shew  that  the  le- 
gislature meant  to  bar  the  judgement  creditor  altogether :  if  there  had  been 
no  mortgage,  the  judgement  creditor  would  have  been  barred,  if  the  tenant 
suffered  six  months  to  elapse,  though  the  creditor  had  himself  paid  the  land- 
lord on  the  following  day. 

It  was  said  that  the  acceptance  of  rent  after  condition  broken,  will  set  up 
the  lease ;  Harvey  v.  Oswald,  Cro.  £liz.  553-572 ;  Moore,  456 ;  Pennant's 
Case,  3  Rep.  64 ;  but  it  is  clear,  that  a  forfeiture  can  only  be  waived  by  ac- 
ceptance of  rent  which  has  subsequently  accrued  due :  acceptance  of  rent 
due  prior  to  the  forfeiture  can  have  no  such  effect ;  Green's  Case,  1  Leon. 
262  ;  Cro.  £liz.  3 ;  Co.  Litt.  21 1 ,  B  ;  Lessee  of  Law  v,  Donnelly,  in  the  Com- 
mon Pleas,  Easter,  1818.  [Johnson j  Justice. — The  case  states  the  mortgagee 
paid  rent  up  to  a  time  subsequently  to  the  forfeiture  accruing.]  That  comes 
within  the  Statute  5  Geo.  II.,  which  gives  the  landlord  the  continuing  reme- 
dies after  the  lease  has  been  evicted.  First.  How  stood  the  case  at  common  law? 
The  demand  of  rent  at  the  day,  with  all  due  formality,  gave  a  right  of  entry ; 
Little  V,  Heaton,  1  Salk.  259 ;  2  Lord  Raym.  750.  After  entry  for  condition 
broken  at  common  law,  the  landlord  was  in  as  of  his  former  estate,  and  all 
the  incidents  and  encumbrances  of  the  tenant  were  swept  away  :  courts  of 
law  relieved  the  tenant  from  some  of  the  hardships  imposed  by  the  conmion 
law,  and  Courts  of  Equity  extended  the  principle,  and  upon  the  terms  of 
bringing  in  the  rent,  accepting  a  new  lease,  and  signing  a  counterpart,  they 
prevented  the  landlord  from  insisting  on  the  common  law  forfeiture,  but  did 
not,  and  could  not  set  up  the  old  lease;  Downes  9.  Turner, 2  Salk.  517. 
The  new  lease  must  have  be«n  made  to  the  mortgagee,  for  if  it  were  made  to 
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the  tenant,  the  mortgage  would  be  gone,  and  such  new  lease  would,  at  law, 
be  discharged  of  the  judgement :  the  judgement  as  to  every  species  of  forfei* 
ture  must  stand  or  fall  with  the  tenant.  In  the  case  of  Roe  demise  of  West 
9.  Davis,  7  East,  363,  the  Court  refused  to  stay  proceedings  after  trial,  though 
formerly  they  would  have  done  so  at  any  time  before  habere  execnted:  it 
follows,  that  the  interest  was  absolutely  gone,  but  courts  of  law  gave  relief 
within  a  certain  time,  and  Courts  of  Equity  indefinitely. 

The  Ejectment  Statutes  had  a  double  object ;  first,  to  facilitate  the  land* 
lord  in  recovering  his  rent,  and  secondly,  to  abridge  the  right  which  the 
tenant  had  of  applying  to  Courts  of  Equity  for  relief  at  any  indefinite  period: 
in  order  to  facilitate  the  remedies,  these  Statutes  substitute  the  service  of  the 
summons  in  ejectment  for  the  observance  of  the  forms  required  by  the  com- 
mon law  :  the  service  of  the  ejectment  stands  in  place  of  a  demazKl  at  ceoir 
mon  law,  which  per  se  put  an  end  to  the  lease :  the  service  of  the  ejectment 
operating  both  as  a  statutable  demand,  and  as  entry,  nothing  remained  to 
the  tenant  but  the  equitable  right  which  the  subsequent  part  of  the  Statide 
abridged,  by  limiting  the  time  within  which  the  tenant  could  obtain  relief: 
and  by  such  service  the  interests  of  mortgagees  were  destroyed,  so  fiar  as  their 
legal  rights  were  concerned  :  an  express  saving  of  the  rights  of  mortgagee!, 
not  in  possession,  is  contained  in  the  Statute  11  Anne,  c.  2,  but  all  other  pe^ 
sons  are  expressly  barred,  and  the  right  of  the  mortgagee  is  only  to  get  his 
money  and  not  to  keep  the  estate :  whatever  falls  within  the  enacting  clause, 
cannot  be  defeated  by  any  equitable  or  virtual  construction  :  the  mortg^gpi^ 
whether  served  or  not,  was  not  bound  either  by  the  Statute,  1 1  Anne,  c.  2,  or 
by  the  4  Geo.  I.  c.  5 :  if  the  meaning  of  the  saving  in  the  first  Act  was,  that 
the  mortgagee's  protection  should  enure  to  the  benefit  of  the  tenant,  the  Sta- 
tute was  wholly  inoperative  :  can  the  limited  saving  in  the  subsequent  Act 
have  an  effect  in  this  respect  different  from  the  indefinite  saving  in  the  prior 
Statute?  The  8  Geo.  I.  restricts  the  rights  of  mortgagees,  and  requires  them 
to  be  served  :  such  service  has  then  the  same  effect  on  them,  as  it  had  on  the 
lessees  in  the  former  Statute,  and  leaves  them  nothing  but  an  equity  of  re- 
demption, that  is,  the  power,  through  the  medium  of  a  Court  of  Equity,  to 
redeem  the  premises  forfeited,  and  they  shall  be  barred,  if  they  do  not  comply 
with  the  statutable  requisites  within  nine  months,  and  the  landlord  shall  hold 
discharged  of  the  mortgage  and  equity  of  redemption ;  the  Statute  does  not 
say  of  the  lease,  but  only  of  the  mortgage. 

The  1 1  Anne,  c.  2,  does  not  limit  the  time  for  redeeming  mortgagees  out 
of  possession  ;  this  mischief  is  remedied  by  the  8th  of  George  the  First,  and 
why  not  expressly  save  judgements,  if  it  was  intended  the  rights  of  judge- 
ment-creditors should  be  preserved  ;  did  the  legislature  mean  that  though 
the  landlord  could  bar  a  mortgagee  out  of  possession,  he  could  not  bar  a 
judgement  creditor?  Judgement  creditors  are  not  required  to  be  served 
with  the  ejectment,  yet  if  the  argument  be  well  founded,  a  judgement  credi- 
tor may  come  in  without  paving  the  rent,  for  there  is  no  right  to  serve  him, 
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Dor  to  compel  him  to  pay  the  rent :  when  the  tenant  mortgages  he  has 
nothing  more  than  the  equity  of  redemption,  and  the  legislature  transfers  that 
equity  of  redemption  to  the  landlord,  but  saves  the  mortgagee's  right:  what 
is  called  the  judgement  creditor's  lien,  is  a  right  given  by  Statute  to  get 
possession,  in  progress  of  time,  of  his  debtor's  land,  and  that  right,  which  is 
Mmferred  by  Statute,  may  be  taken  away  by  Statute.  If  a  judgement-creditor 
be  saved,  a/ortiorij  a  mortgagee  in  possession  must  be  saved  if  a  mortgagee 
3ut  of  possession  redeems.  [Johnson^  Justice. — In  the  case  put,  the  second 
mortgagee  must  be  of  the  equity  of  redemption,  but  suppose  a  tenant  mort- 
gaging by  moieties,  and  one  mortgagee  in  possession,  and  the  other  out  of 
possession,  what  would  be  the  effect  ?]  Or  suppose  tenant  for  life  mortgaging 
for  years,  and  afterwards  mortgaging  his  legal  reversion. 

The  mortgagee  is  at  great  expense  in  redeeming,  and  would  it  not  be  unjust 
to  suffer  the  judgement  creditor  to  take  advantage  of  such  redeniption,  get 
Into  possession,  and  hold  the  land  for  payment  of  his  debt,  prior  to  the  sum 
expended,  by  which  the  mortgagee  preserved  the  land  for  him. 

The  Judges  of  the  Common  Pleas  certified(a)  their  opinion  (Lord  JVbr- 
iury  dissenting)  that  the  conuzee  of  the  judgement  had  no  remedy  against 
lie  freehold  estate,  inasmuch  as  the  freehold  estate  created  by  the  lease  to 
Foseph  Pemberton,  was  avoided  and  determined  by  the  proceedings  in  eject- 
nent,  and  was  not  set  up  again  by  any  of  the  subsequent  circumstances 
itated  to  have  taken  place  between  the  lessor  and  mortgagee. 


No.  XXIIL 

Jack,  on  the  Demise  of  Law,  v.  Donnelly  and  Wife. 

On  the  argument  of  a  question,  reserved  at  the  trial  of  this  cause,  for  the 
ipinion  of  the  Court,  it  appeared  that  a  simimons  in  ejectment  had  been 
erved  on  the  defendants,  for  recovery  of  a  year's  rent  due  the  1st  of  May, 
816,  when  the  landlord  accepted  a  consent  for  judgement,  with  stay  of  exe- 
ution  until  the  10th  of  November,  next  ensuing.  A  distress  was  made  on 
he  11th  of  November  for  the  half-year's  rent  due  the  1st  of  November  im- 
oediately  preceding.  Judgement  in  the  ejectment  was  afterwards  entered, 
nd  on  the  15th  of  November  the  writ  of  habere  was  executed.  By  some 
deans,  however,  the  evicted  tenant  got  back  into  possession,  and  the  present 
jectment  on  the  title  was  brought,  laying  the  demise  on  the  29th  of  Novem- 
ber, 1816. 

Blackhumej  for  the  defendants. — ^The  act  of  distraining  is  the  preroga- 
ive  remedy  of  the  landlord,  and  admits  of  no  qualification :  the  landlord,  at  the 
ame  time  that  he  affirms  the  tenure,  cannot  treat  the  tenant  as  a  trespasser. 

(a)  By  Fletcher,  Moore,  and  Johnson,  Justices. 
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Ejectment  is  a  remedy  for  the  benefit  of  the  landlord,  which  he  may  widve, 
for  if  the  landlord,  after  ejectment  brought,  receives  rent,  he  sets  np  the 
ease,  Malone  v.  Malone,  1  Ball  &  B.  32. 

Jebbj  for  the  plaintiff. — If  the  judgement  had  been  irregular,  the  te- 
nant should  have  applied  to  the  Court ;  the  special  matter  could  not  be 
pleaded  in  bar  of  the  judgement  After  service  of  an  ejectment  for  non-pay- 
ment of  rent,  the  Statute  treats  the  occupier  as  tenant  if  he  redeems,  and 
as  a  trespasser  if  he  does  not.  The  case  of  Malone  e.  Malone  is  inaccurately 
reported  in  1  Ball  k  B.  32,  for  in  that  case  the  Court  did  not  ground  their 
decision  on  the  judgement  being  waived  by  matters  in  pals ^  but  because  the 
amount  of  the  rent  had  not  been  ascertained  by  affidavit 

Edward  Pennefatherj  for  the  defendant — ^The  lessor  of  the  plaintiff 
could  not  by  any  means  obtain  judgement  before  the  10th  of  November,  uDtil 
which  time  the  defendant  was  to  occupy  by  consent :  there  was  at  all  events  a 
tenancy  created  in  Donnelly,  which  prevented  him  from  being  a  trespasser  on 
the  day  of  the  demise.  The  remedy  by  ejectment  is  substituted  by  Statute 
for  the  common  law  forfeiture :  in  both  cases  the  landlord  may  waive  the  be- 
nefit of  proceedings  instituted  for  his  benefit ;  if  he  had  received  rent  qud 
rent,  he  would  have  waived  the  forfeiture  at  common  law,  and  a/ortioriUhe 
distrain.  He  contended  that  the  case  of  Malone  v.  Malone  was  correctly 
reported. 

April  1 4th.  Lord  J^&rbury^  Ch.  J. — ^The  rent  here  was  paid  by  the  occu- 
pying tenant,  and  not  by  the  defendant,  and  the  receipt  given  by  the  landlord 
for  the  November  rent  was  without  prejudice  to  his  ejectment  The  lessor 
of  the  plaintiff  is  possessed  of  an  undisturbed  judgement,  and  the  acts  of  the 
defendant  have  been  rather  affirmatory  of  that  judgement:  the  rent  which 
worked  the  forfeiture  was  not  the  rent  distrained  for. 

Fletcher  concurred,  and  Johnson^  J.,  said — If  the  lessor  of  the  plaintiff 
was  guilty  of  irregularity  in  distraining,  the  proper  course  for  defendant 
would  have  been  to  apply  to  the  Court ;  the  act  relied  on  as  a  waiver  is  ante- 
cedent to  the  thing  contended  to  be  waived.  Suppose  an  ejectment  at  com- 
mon law,  for  a  forfeiture  and  judgement  obtained,  could  the  evicted  tenant  in 
a  counter-ejectment  on  the  title  be  allowed  to  rely  on  an  act  which  might  have 
afforded  a  defence  in  the  original  suit  ?  Here  the  judgement  in  May  makes 
the  tenant  a  trespasser  from  that  period,  and  for  the  subsequent  period  an 
action  for  use  and  occupation  would  lie.  He  declined  entering  into  the  ques- 
tion, whether,  after  judgement  in  ejectment,  and  the  lapse  of  six  months,  all 
proceedings  may  not  be  waived  by  act  in  pais ^  as  it  did  not  arise. 

Judgement  for  the  lessor  of  the  plaintiff. 

From  a  note  taken  by  the  late  Martin  B.  Rutherford^  Esq. 
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No.  XXIV. 

Le  Code  CiviL    Livre  Troisieme.     Tttre  Huitieme, 

No.  1753.  Le  sous-locataire  n'est  tenu  envers  le  proprietaire  que  jusqu'a 
concurrence  du  prix  de  sa  sous-location  dont  il  pent  etre  debiteur  au  moment 
de  la  saisie,  et  sans  qu'il  puisse  opposer  des  paiements  faits  par  anticipation. 
Leg  paiements  faits  par  le  sous-locataire,  soit  en  vertu  d'une  stipulation 
portee  en  sou  bail,  soit  en  consequence  de  Tusage  des  lieux,  ne  sont  pas  repu- 
tes faits  par  anticipation. 


No.  XXV. 


YiBLOino,  on  the  Demise  of  Carrique  Fonsonbt,  v.  Sir  Henrt 

Cavendish,  Bart. 

In  the  King* 8  Bench^  Trinity^  1775. 

This  case  came  before  the  Court,  on  a  special  verdict  found  on  the  trial(£i) 
of  an  ejectment  for  non-payment  of  rent,  by  which  it  appeared,  that  Colonel 
!Richard  Ponsonby  being  seised  in  fee  of  the  lands  in  the  declaration  men- 
tioned, by  indenture  dated  the  28th  of  April,  1729,  demised  the  premises  to 
Hugh  Swayne,  his  heirs  and  assigns,  for  the  term  of  three  lives  therein  named, 
yielding  and  paying  during  the  term  to  the  lessor,  his  heirs  and  assigns,  the 
yearly  rent  of  £125  18*.  9d.^  with  a  covenant  of  renewal  for  ever,  on  pay- 
ment of  £62  19*.  4^.,  within  six  months  after  the  death  of  every  cestuique 
vie :  and  the  said  Hugh  Swayne  thereby  covenanted  for  himself,  his  heirs 
and  assigns,  with  the  said  Richard  Ponsonby,  his  heirs  and  assigns,  that 
he  the  said  Hugh  Swayne,  and  his  heirs,  should,  with  all  their  family, 
within  one  month  after  the  commencement  of  this  lease,  live  on  the  premises 
during  the  continuance  thereof,  and  during  the  continuance  of  every  other 
lease  to  be  made  pursuant  thereto,  and  whenever  he  or  they  should  fail 
to  do  so,  that  then  the  rent  therein  reserved  thould  rise  to  the  sum  of 
£150,  and  so  continue  yearly,  and  every  year  to  the  end  of  this  demise,  and 
of  every  other  lease  thereafter  to  be  made  pursuant  to  the  covenant  and  intent 
of  the  said  indenture ;  and  if  it  should  happen  that  any  part  of  the  said  rent 
of  £150,  on  failure  of  performing  the  said  covenant,  should  happen  to  be  in 
arrear  at  any  time  after  such  failure,  that  then  it  should  be  lawful  for  the 
lessor,  his  heirs  and  assigns,  into  the  said  demised  premises,  or  any  part 
thereof,  to  enter  and  distrain,  and  the  distress  and  distresses  then  and  there 
found,  to  take,  lead,  drive,  and  carry  away,  and  thereof  to  dispose  according 
to  law ;  and  for  want  of  sufficient  distress  to  be  had  on  the  premises,  to  coun- 

(a)  This  judgement  is  extracted  from      Henn,  one  of  the  Judges  of  the  Court, 
the  Note  Book  of  the  Honorable  William 
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tervail  all  such  rent  and  arrears  as  should  he  so  due,  that  then  it  should  be 
lawful  for  the  lessor,  his  heirs  and  assigns,  to  re-enter  on  the  said  demised 
premises,  and  thereof  to  he  again  re-possessed  and  enjoyed,  as  in  his  and  their 
former  estate ;  and  the  said  Hugh  Swajne  did  therehj,  for  himself,  his  exe- 
cutors and  assigns,  covenant  with  the  lessor,  his  heirs  and  assigns,  that  he 
the  said  Hugh  Swayne,  his  heirs  or  assigns,  should  not  alien  or  make  over, 
directly  or  indirectly,  to  any  person  or  persons,  this  present  lease,  or  his  or 
their  interest  hy  virtue  thereof  in  the  premises,  or  any  part  thereof  (cottier 
tenants,  for  their  houses  and  gardens,  only  excepted),  without  the  license  of 
the  lessor,  his  heirs  or  assigns,  first  had  in  writing,  and  under  his  or  their 
hands  and  seals,  and  in  default  thereof,  the  said  Hugh  Swayne  covenanted  for 
himself,  his  executors  and  assigns,  to  pay  to  the  lessor,  his  heirs  and  assigns, 
the  sum  of  £20,  upon  his  or  their  demand. 

Hugh  Swayne  entered,  and  hy  indenture  dated  the  24th  of  December, 
1742,  in  consideration  of  £405,  demised  to  Roger  Adams  part  of^siid 
lands,  containing  two  hundred  acres,  for  the  same  three  lives  named  in  the 
original  lease,  with  a  covenant  of  renewal  forever,  at  a  yearly  rent  of  ten  shil- 
lings for  every  acre  therein  contained :  and  the  said  Hugh  Swayne,  hy  inden- 
ture dated  the  8th  of  April,  1749,  in  consideration  of  the  sum  of  £910  5f., 
demised  the  residue  of  the  said  lands  to  the  said  Roger  Adams,  at  the  yesrly 
rent  of  £125  IBs,  9rf.,  with  a  like  covenant  of  renewal  for  ever.  Hi^ 
Swayne  and  his  family  resided  on  the  lands  until  the  1st  of  May,  1749,  when 
they  quitted  the  premises,  and  never  afterwards  returned ;  and  Hugh  Swayne, 
by  indenture  dated  the  13th  of  June,  1757,  for  valuable  consideration,  cob- 
veyed  his  estate  in  the  lands  to  Sir  Henry  Cavendish.  Richard  Ponsonby,beii^ 
seised  of  the  reversion  of  the  lands  in  fee,  on  the  10th  of  February,  1762,  made 
his  will,  and  thereby  devised  his  estate  in  the  premises  to  Carrique  Ponsonbj, 
the  lessor  of  the  plaintiff,  and  his  heirs.  Richard  Ponsonby  died  on  the  12th  of 
November,  1762,  and  one  of  the  cestuique  vies  named  in  the  lease  of  August, 
1728,  was  alive  at  the  time  of  bringing  the  ejectment.  No  other  or  greater 
rent  than  the  yearly  rent  of  £125  ISs.  9d,  was  demanded  out  of  the  premises, 
under  the  lease,  until  the  5th  of  August,  1751.  The  defendant,  Sir  Henry 
Cavendish,  was  always  ready  and  willing  to  pay  theyearlyrentof  £125  18#.  9d. 
to  the  lessor  of  the  plaintiff.  Lease,  entry,  and  ouster,  and  the  service  of  the 
summons  and  notice  in  ejectment,  were  found  by  the  special  verdict,  which  then 
concluded,  that  if,  upon  the  whole,  the  Court  should  be  of  opinion  that  the 
covenant  for  residence  in  the  deed  of  the  28th  of  April,  1 729,  was  good  and 
effectual  in  law,  and  that  the  jurors  ought,  in  an  action  brought  for  non-paj- 
ment  of  rent,  take  into  account  the  rent  claimed  to  be  due  to  the  said  Car- 
rique Ponsonby  by  virtue  of  the  covenant,  they  then  find  the  defendant 
guilty ;  but  if  the  Court  should  be  of  opinion  that  the  covenant  was  not  good 
and  effectual  in  law,  or  that  the  jurors  ought  not,  in  such  action,  to  take  into 
account  the  rent  claimed  to  be  due  by  virtue  of  the  covenant,  they  then  find 
him  not  guilty. 

By  this  special  verdict  two  questions  are  made  for  the  judgement  of  the 
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Courly  but  as  our  determining  that  which  appears  to  me  to  be  the  great  and 
material  question,  will  make  our  giving  any  opinion  on  the  other  unnecessary, 
I  shall  confine  myself  to  that,  which  strictly  is,  whether  the  remedy  by 
i^jectment,  given  by  the  several  Statutes,  for  non-payment  of  rent,  extends  to 
this  rent  claimed  to  be  due  from  the  breach  of  the  covenant  for  residence:  or, 
in  other  words,  whether  an  ejectment  for  non-payment  of  rent  will  lie  for  it 
or  not?  In  determining  this  question,  it  will  be  necessary  to  consider  what 
rent  was  the  object  of  those  Acts ;  whether  they  extended  to  every  spe- 
cies of  rent,  or  had  a  particular  species  only  in  contemplation,  and  what 
that  species  of  rent  was ;  and  from  the  best  consideration  I  have  been 
capable  of  giving  those  Acts,  and  the  several  ingenious  arguments  of  coun- 
sel on  both  sides,  I  have  very  little  doubt  but  that  all  the  Acts  had  one 
species  of  rent  in  contemplation,  and  that  their  object  was,  that  species  of 
lent  only  which  is  legally  and  properly  termed  rent-service,  or  that  rent 
which  is  originally  reserved  by  the  lessor  as  the  consideration  of  the  demise, 
and  as  an  equivalent  for  the  land  granted,  which  takes  its  origin  from  the 
commencement  of  the  lease,  and  is  ascertained  by  it,  and  to  which  distress 
is  incident  of  common  right  That  this  is  the  true  construction  appears 
clear  to  me,  not  only  from  the  general  tenor  of  all  the  Acts,  but  from  parti- 
cular expressions  in  many  of  them :  the  general  language  of  the  Acts  is, ''  in 
all  cases  between  landlords  and  tenants,  where  half  a  year,  or  a  year*s  rent 
shall  be  in  arrear  :'*  these  general  words  cannot,  with  any  degree  of  propriety, 
in  my  apprehension,  be  applied  to  any  rents  but  those  which  are  originally 
reserved  by  every  lease,  as  an  equivalent  for  the  land  granted,  and  are  the 
primary  object  of  every  landlord  and  tenant.  This  appears  more  clearly  from 
particular  expressions  in  several  of  the  Acts  :  in  the  5  Geo.  II.  it  is  for  the 
rent  ascertained  by  the  article,  or  contract,  and  in  the  1 1  Anne,  and  4  Geo.  I. 
distress  is  considered  as  incident  to  it :  which  expressions  do  not,  in  my  ap- 
prehension, correspond,  nor  can  they  be  applied  to  those  penal  rents  which 
essentially  vary  in  many  particulars  from  rent-service.  In  the  first  place, 
this  penal  rent  can  never  be  considered  as  any  consideration  for  the  demise, 
because  the  demise  was  complete,  and  the  rent,  which  was  the  real  conside- 
ration of  the  demise,  was  ascertained  before  any  agreement  for  a  reservation 
of  this  penal  rent :  the  grant,  and  the  reservation  of  the  rent  payable  for 
it,  were  fuUy  completed  by  the  habendum  and  reddendum.  In  the  next 
place,  this  penal  rent  cannot  be  considered  as  an  equivalent  for  the  land, 
because  it  was  merely  eventual  and  depending  on  subsequent  circumstances, 
whether  it  ever  should  arise,  or  become  payable  or  not  It  did  not  com- 
mence with  the  lease,  and  might  probably  never  commence,  nor  could  it  be 
distrained  for,  but  by  virtue  of  a  particular  contract  for  that  purpose.  In 
truth,  those  penal  rents  do  not  arise  from  any  consideration  for  the  demise, 
or  for  the  enjoyment  of  the  land,  but  have  their  commencement  and  existence 
by  the  particular  agreement  of  the  lessee,  to  be  paid  to  the  lessor  as  a  penalty 
upon  the  breach  of  some  covenant  or  condition,  and  therefore  cannot  be  re- 
covered, but  pursuant  to  the  mode  prescribed  by  the  parties  themselves, 
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either  by  distress,  or  by  ejectment  on  the  title  at  common  law  founded  on 
the  clause  of  re-entry,  or  by  an  action  of  covenant  on  the  breach :  but  the 
recovery  of  rent  by  ejectment  is  a  peculiar  mode  prescribed  by  those  Acti, 
and  is  confined,  in  my  apprehension,  to  the  recovery  of  that  rent  only,  which 
is  the  immediate  object  of  every  lease,  and  of  every  landlord  and  tenant- 
that  rent  which  is  reserved  by  the  lessor  as  the  consideration  for  his  letting 
his  land  to  the  lessee,  and  which  the  lessee  agrees  to  pay  as  the  equivalent 
for  his  enjoyment  of  the  land,  and  to  which  distress  is  incident  of  cooimon 
right  If  this  be  the  true  construction  of  these  Acts,  there  is  very  little  doubt 
but  that  an  ejectment  will  not  lie  for  recovery  of  this  penal  rent  under 
them  ;  and,  indeed,  had  the  legislature  any  intention  of  extending  those  Adi 
to  the  recovery  of  penal  rents,  it  cannot  be  conceived  but  that  some  mention 
or  some  provision  would  have  been  made  on  the  subject.  All  the  Acts  being 
totally  silent  with  respect  to  them,  and  there  being  no  instance  of  any  reco- 
very of  such  rents  in  any  ejectment  founded  on  these  Acts,  seems  to  be  a  con- 
vincing argument,  they  never  were  considered  as  an  object  of  those  Acts,  or  of 
the  remedies  prescribed  by  them.  I  am  therefore  of  opinion  that  the  jury 
ought  not  to  take  into  account  the  rent  claimed  to  be  due  under  this  cove- 
nant, and  that  judgement  ought  to  be  entered  for  the  defendant. 

Before  this  ejectment  was  brought,  a  suit  was  instituted  by  Roger  Adams 
against  Carrique  Ponsonby,  at  the  Equity  side  of  the  Exchequer,  and  on  the 
27th  of  February,  1766,  a  perpetual  injunction  was  granted  to  restrain  the 
defendant  Ponsonby  from  proceeding  to  recover  the  additional,  or  penal 
rent,  reserved  by  the  lease ;  but  upon  appeal  to  the  English  House  of  Lords, 
this  decree  was  reversed. — Ponsonby  v.  Adams,  2  Brown's  Pari.  Cases,  431, 
Feb.  1770. 


No.  XXVI. 

NuGBNT,  on  the  Demise  of  Galwey,  v.  Cuthbert  and  Others. 

In  the  House  of  Lords ^  21th  February^  1822. 

Lord  Eldon. — My  Lords,  there  is  a  cause  which  was  heard  a  few  days 
ago  before  your  Lordships,  on  a  writ  of  error  from  Ireland(a).  The  question 
in  it  was,  in  effect,  whether  certain  leases  were  executed  under  circumstances 
such  as  to  induce  your  lordships  to  declare  that  they  cannot  stand ;  that 
question  is  presented  by  the  special  verdict,  by  which  the  following  facts 
were  found:  That  one  William  Galwey  was  seised  of  the  lands  in  the  decla- 
ration mentioned,  in  his  demesne  as  of  fee,  and  being  so  seised,  an  inden- 
ture was  executed  by  him,  dated  the  24th  day  of  June,  1731,  whereby  he  de- 
mised certain  parts  thereof  to  Richard  Pike,  his  executors,  administrators,  and 
assigns,  for  the  term  of  eighty- two  years,  to  be  computed  from  the  1st  da)  of 
May,  1731,  at  the  yearly  rent  of  £56 y  payable  half-yearly.     That  Richard 

(«)  See  ante,  p.  50. 


APPENDIX.  1283 

Pike  entered,  and  William  Galwey  being  seised  of  the  rent  and  reversion  of 
the  lands  in  the  demise  contained,  and  being  seised  of  the  residue  of  the  pre- 
mises in  the  declaration  mentioned,  in  his  demesne  as  of  fee,  made  his  last 
will  and  testament,  and  devised  the  premises  to  his  son,  John  Galwey,  for 
life,  with  remainder  to  the  first  son  of  John  Galwey,  and  the  heirs  male  of 
the  body  of  such  first  son,  with  divers  remainders  over.  The  jury  further 
found  that  the  testator,  having  died  seised  of  the  premises,  his  son,  John 
Galwey,  entered  by  virtue  of  the  will,  and  was  thereof  seised  for  the  term  of 
his  life,  and  that  Edward  Galwey,  who  was  one  of  the  lessors  of  the  plaintiff, 
was  the  first  son  of  John,  and  that,  after  the  death  of  William,  by  indenture 
dated  the  14th  of  November,  1765,  the  said  John  Galwey,  the  tenant  for  life, 
demised  another  part  of  the  premises  to  the  Rev.  William  Jackson,  for  the  term 
of  thirty-one  years,  to  be  computed  from  the  Istof  May,  1765,  at  the  rent  of 
£160  yearly.  By  indented  deeds  of  lease  and  release,  the  release  bearing  date 
the  1 8th  of  May,  1772,  and  made  between  the  said  John  Galwey,  of  the  first 
part,  Edward  Galwey,  of  the  second  part,  the  Viscount  Clanwilliam,  of  the  third 
part,  James  Nash  and  Richard  Reilly,  of  the  fourth  part,  and  James  Kearney 
and  Thomas  Sarsfield,  of  the  fifth  part,  they,  the  said  John  Galwey  and  Ed- 
ward Galwey,  released  to  Kearney  and  Sarsfield,  and  their  heirs,  the  respec- 
tive estates  and  reversions  of  them  the  said  John  and  Edward  Galwey  respec- 
tively, in  all  and  singular  the  lands  and  premises,  to  hold  to  them  and  their 
heirs  during  the  lives  of  John  and  Edward  Galwey,  respectively,  in  order  that 
they  might  become  perfect  tenants  of  the  freehold  of  the  premises,  and  that  a 
common  recovery  might  be  suffered  thereof,  and  that  such  recovery  should 
enure  to  the  use  of  John  Galwey,  for  his  life,  with  remainder  to  the  use 
of  Edward  Galwey  for  his  life,  with  remainder  to  the  use  of  John  Gal- 
wey the  younger,  the  son  of  Edward  Galwey,  for  his  life,  with  remainder 
to  the  first  son  of  John  Galwey,  the  younger,  and  the  heirs  male  of  the 
body  of  such  first  son,  with  remainders  over.  The  effect  of  the  recovery 
was  that  John  Galwey,  the  father,  being  tenant  for  life  previous  to  the  reco- 
very, and  Edward  Galwey  being  tenant  in  tail  in  remainder,  expectant  upon 
that  estate  for  life,  and  the  two  having  the  power  of  disposing  of  the  estate  by 
alienation,  exactly  as  they  pleased,  they  thought  proper  to  reduce  the  estateof 
Edward,  the  ison,  from  a  tenancy  in  tail  to  a  tenancy  for  life,  with  remainders 
over.  The  question  upon  this  will  be,  what  they  intended ;  what  extent  of 
power  of  alienation  they  meant  to  reserve  to  themselves  under  the  power  and 
authority  affecting  the  estate.  The  special  verdict,  with  a  view  to  induce  the 
consideration  of  that  question,  states :  "  that  it  was  provided  that  the  demise 
so  made  to  Jackson  should  be  good  and  valid  according  to  the  terms  of 
the  indenture  of  demise."  The  demise  made  to  Jackson  was  a  demise,  not 
made  by  the  father  and  John,  but  made  by  the  father  alone,  for  thirty-one 
years ;  it  would  have  endured  certainly  for  thirty-one  years,  if  John  Galwey, 
the  elder,  had  lived  so  long,  but  if  he  had  died  in  the  course  of  thirty-one 
years,  the  term  would  have  been  gone,  as  it  could  not  exist  longer  than  his  life- 
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estate ;  but  by  virtue  of  a  declaratton  of  uses  contaiiied  io  this  recoveiy,  it  if 
made  a  good  demise,  and  it  becomes  material  to  observe,  that  there  is  to  be  a 
term  of  years  antecedent  to  the  estate  for  the  life  of  John,  and  of  course  ante- 
cedent to  the  estate  for  the  life  of  £d ward  Galwey. 

Then  follows  this  clause :  ^'  Provided  always  that  it  shall  and  may  be 
lawful  to  and  for  the  said  John  Galwey,  party  to  these  presents,  and  Edward 
Galwey  jointly,'*  that  is  to  the  two  individuals  who  by  suffsring  a  recovery, 
might  have  done  whatever  they  thought  proper  with  the  estate,  to  them 
jointly,  not  to  either  of  them  singly,  but  to  them  jointly,  *^  from  time  to  time 
during  their  joint  lives,  to  demise  the  lands,  tenements  and  premises,  or  any 
parts  or  part  thereof  :*'  the  power,  therefore,  under  the  words  which  I  have 
just  stated,  is  a  power  that  applies  to  every  part  of  the  premises  which  were 
the  subject  of  the  settlement :  '*  to  any  person  or  persons  for  any  number  of 
lives  or  years :"  no  limitation  in  point  of  number  of  lives,  or  in  the  number 
of  years,  so  that  the  estate  might  have  been  given  under  the  power,  withont 
limitation,  either  as  to  the  number  of  lives,  or  the  number  of  years  for  which 
the  demise  was  to  be  made ;  and  in  case  that  number  of  lives,  or  that  num- 
ber of  years,  was  not  such  as  to  exhaust  the  enjoyment  of  the  estate  for  ever, 
it  is  added,  that  they  are  to  be  at  liberty  jointly  to  do  this,  '*  with  covenanti 
of  renewal  for  ever,  so  as  upon  every  such  lease  there  be  reserved  and 
made  payable,  during  the  continuance  thereof  respectively,  the  ancient  or 
accustomed  rents,  or  more,  and  so  as  none  of  the  said  leases  be  made  dispon- 
ishable  of  waste,  by  any  express  words  therein,  and  so  as  in  every  such  leaie 
there  be  contained  a  clause  of  re-entry  for  non-payment  of  the  rent  or  renti 
to  be  thereby  respectively  reserved,  and  so  as  the  lessee  and  lessees  to  whom 
such  lease  or  leases  shall  be  made,  seal  and  deliver  counterparts  thereof.*' 

There  is  another  leasing  power :  **  Provided  also,  that  it  shall  and  maybe 
lawful  to  and  for  the  said  John  Galwey,  during  his  life-time,  and  to  and  for 
the  said  Edward  Galwey  and  John  Galwey  the  son,  as  and  when  they  shall  be 
respectively  entitled  to  the  freehold  of  the  said  lands,  by  virtue  of  any  of  the 
aforesaid  limitations,  by  indenture  under  their  respective  hands  and  seals,  to 
demise  the  said  lands,  or  any  part  thereof,  for  one,  two,  or  three  lives,  or  for 
any  term  of  years  not  exceeding  thirty-one  years,  so  as  every  such  lease  be 
made  to  commence  in  possession,  and  not  in  reversion,  remainder,  or  a- 
pectancy ;  and  so  as  upon  every  such  lease  there  be  reserved  and  made  paya- 
ble, during  the  continuance  thereof,  the  most  and  best  improved  yearly  rent 
that  can  be  reasonably  had  or  obtained  for  the  same,  without  taking  any  sum 
of  money,  or  other  thing  by  way  of  fine,  and  so  as  none  of  the  leases  be  made 
dispunishable  of  waste  by  any  express  words,  and  so  as  in  every  such  lease 
there  be  contained  a  clause  of  re-entry  for  non-payment  of  rent,  and  the 
usual  requisite  that  the  party  shall  deliver  counterparts." 

Your  lordships  will  perceive,  that  the  first  of  these  powers  is  a  pow«  re- 
served to  two  persons  to  act  jointly,  which  two  persons,  previous  to  the  exe- 
cution of  this  settlement,  had  in  them  jointly  the  power  of  making  any  aliena- 
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tion  whatever  of  the  estate  which  they  thought  proper,  and  there  is  nothing 
here  said  requiring  in  express  terms  the  lease  to  be  made  in  possession :  it  is 
further  to  be  observed,  that  with  respect  to  the  lease  made  to  Jackson,  which 
is  expressly  made  good  by  the  limitation  to  uses  in  the  recovery,  John  and 
Edward  could  not,  in  this  sense,  be  in  possession,  that  they  should  be  in  the 
actual  pernancy  of  the  profits  of  the  soil ;  they  were  entitled  to  the  rent,  and, 
therefore,  in  a  sense,  in  possession.  Then  the  lease  to  be  made  under  the 
second  power,  was  to  be  made,  not  for  any  uncertain  number  of  lives,  but  for 
a  given  number  of  lives :  it  was  to  be  a  demise,  not,  as  the  former  was,  for 
any  imdetermined  number  of  years,  but  it  was  to  be  for  a  limited  number  of 
years,  not  exceeding  thirty-one  years,  and  there  was  to  be  no  covenant  for 
perpetual  renewal. 

The  special  verdict  goes  on  to  state,  that  a  recovery  was  suffered,  and  that 
two  indented  deeds  were  executed  on  the  29th  of  October,  1789,  betweeen 
John  Galwey  the  elder  and  Edward  Galwey,  of  the  one  part,  and  Sir  Richard 
Kellett,  of  the  other  part,  by  one  of  which,  after  reciting  the  indenture  of 
the  14th  of  November,  1765,  made  between  John  Galwey  the  elder,  and  the 
Bev.  William  Jackson,  and  then  reciting  the  release  of  the  1 8th  of  May, 
1772,  the  limitations  thereof,  and  the  joint  leasing  power  by  John  and  Ed- 
ward, and  that  they,  by  virtue  of  the  leasing  power,  had  agreed  to  demise  the 
dwelling-house  and  other  premises  to  Sir  Richard  Kellett,  for  three  lives  re- 
newable for  ever  at  the  yearly  rent  of  £160,  but  subject  nevertheless  to  the 
lease  so  made  thereof  by  John  Galwey  to  the  said  William  Jackson,  they  the 
said  John  Gkdwey  and  Edward  Galwey,  in  consideration  of  £1600,  paid  by 
Sir  Richard  Kellett,  demised  all  the  premises,  with  the  appurtenances,  unto 
the  said  Sir  Richard  Kellett,  to  hold  the  said  premises  during  the  three  lives 
therein  mentioned,  and  during  the  lives  of  such  other  persons,  as  should  from 
time  to  time  for  ever  thereafter  be  added  to,  or  inserted  in,  any  renewal  to 
be  obtained  thereof,  pursuant  to  the  covenant  for  perpetual  renewal  therein 
contained,  yielding  and  paying  the  yearly  rent  of  £160,  which  the  special 
verdict  finds  is  more  than  the  ancient  rent  of  the  premises.    Then  follows 
this  clause :  *^  That  if  the  reserved  yearly  rent,  or  any  part  thereof,  should  be 
behind  and  unpaid  by  the  space  of  twoity-one  days,  next  after  either  of  the 
days  so  thereby  appointed  for  the  payment  thereof,  that  then  it  shall  be  law- 
ful for  John  Galwey  and  his  assigns  during  his  life,  and  after  his  decease,  for 
Edward  Galwey,  his  heirs  and  assigns,  or  such  other  persons  as  from  time  to 
time  should  be  entitled  to  the  rent  and  reversion  of  the  demised  premises  to 
enter  and  distrain ;  and  for  want  of  sufficient  distress,  that  it  should  be  lawful 
for  John  Galwey  and  his  assigns  during  his  life,  and  after  his  decease,  for 
Edward  Galwey,  or  such  other  person  as  should  be  entitled  to  the  rent  and 
reversion  of  the  demised  premises,  to  re-enter  upon  the  demised  premises, 
and  the  same  and  every  part  thereof,  to  have  again,  repossess,  and  enjoy,  in 
the  first  and  former  estate ;"  and  then  follows  a  covenant  on  the  part  of  Sir 
Richard  Kellett,  that  he  would  quietly  yield  and  surrender  up  the  premises 
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on  the  detennination  of  the  term  (casualties  by  fire  and  war  excepted),  wluch 
is  followed  by  the  covenant  for  renewal. 

It  may  be  fairly  represented,  that  as  John  and  Edward  Gralwey  had  the 
whole  estate  in  them  at  the  time  this  recovery  was  suffered,  though  they  nar- 
rowed their  interests  in  this  way,  yet  that  it  was  their  intent  and  meaning 
that  they  who  together  by  virtue  of  their  interest  prior  to  the  recovery,  could 
have  alienated  the  whole  of  the  estate,  should,  by  virtue  of  a  joint  ezecutum 
of  some  power,  have,  in  effect,  the  authority  to  make  what  I  may  call  **  an 
Irish  alienation*'  of  the  estate,  that  is  to  say,  that  they  might  alienate  it  for 
any  number  of  years,  or  for  any  number  of  lives,  with  a  covenant  for  per- 
petual renewal,  which  being  from  time  to  Ume  carried  into  execution,  would 
effect  an  alienation  in  perpetuity. 

The  objection  to  the  leases  is,  that  a  power  of  re-entry  for  non-payment  of 
rent,  ought  to  be  considered  with  this  degree  of  strictness,  not  that  the  leases 
are  good,  if  there  be  any  mode  of  re-possessing  the  estate  of  the  lessor  in  case 
of  non-payment  of  rent,  but  that  there  must  be,  in  the  strict  sense  of  the 
words,  what  is  denominated  and  known  by  the  name  of  a  power  of  re-entry 
for  non-payment  of  rent ;  and  it  is  said,  that  inasmuch  as  to  part  of  the  pre- 
mises there  was  an  existing  term  of  eighty-two  years,  and  as  to  another  part 
of  the  premises  there  was  an  existing  term  for  thirty-one  years,  and  the  demise 
in  question  is  made  to  commence  from  the  date  of  the  demise  itself,  that  it 
may  be  represented,  in  some  sense,  as  a  concurrent  interest  in  the  estate— in 
point  of  time  I  mean — and  that  there  being  these  two  terms  of  years  out- 
standing, there  is  that  intermediate  estate  between  the  lessor's  estate  and  the 
estate  which  this  lessee  has,  which  would  prevent  the  effect  of  a  power  of  re- 
entry for  non-payment  of  rent,  understood  in  the  strict  sense  of  these  words. 

Here,  my  lords,  the  question  is  this,  whether,  looking  to  the  interest  of 
the  parties,  and  looking  to  the  intent  of  the  parties,  and  looking  at  the  purpose 
for  which  this  power  was  inserted  in  this  settlement,  you  are  to  say,  that  not- 
withstanding the  intent  with  which  the  power  was  reserved,  still  the  parties 
have  so  mistaken  their  way  in  the  formation  of  this  settlement,  that  by  no 
construction  whatever  can  you  give  effect  to  these  leases.  I  have  always  un- 
derstood that,  with  respect  to  powers,  you  ought,  as  far  as  you  can,  to  endea- 
vour to  effectuate  the  intention  with  which  the  power  is  reserved.  These 
persons,  before  they  executed  the  settlement,  had  interests  in  the  estate,  which 
gave  them  jointly  a  power  of  alienating  the  estate  for  ever :  with  respect  to 
the  premises  in  question,  they  thought  fit  to  reserve  a  power,  which  does  not 
enlarge  what  either  of  them  could  do  by  virtue  of  the  interest  which  they 
respectively  had  in  the  estate  prior  to  the  execution  of  the  settlement,  but 
meaning  still  to  continue  a  power  of  alienating  in  another  form  the  estate  for 
ever ;  that  which  they  were  to  do  by  a  joint  application  of  their  several  inte- 
rests prior  to  the  settlement,  they  were  now  to  do  by  virtue  of  the  execution 
of  the  joint  authority  reserved  to  them  by  themselves,  the  grantors  in  the  set- 
tlement, to  be  jointly  executed. 
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My  lords,  I  have  looked  with  great  attention  into  all  the  doctrine  I  can 
find  on  the  execution  of  powers,  and  I  must  confess,  after  a  strong  inclina- 
tion to  hold  a  different  opinion,  I  have  brought  myself  to  think,  that  inas- 
much as,  by  a  claim  made,  they  might  afterwards  bring  ejectment  in  case  there 
was  non-payment  of  rent,  and  reinstate  themselves  in  the  same  situation  as 
th^  were  before  the  execution  of  this  power ;  that,  upon  the  whole,  the  judge- 
ment from  which  this  writ  of  error  comes  is  right ;  and  I  am  the  more  in- 
clined to  alter  my  opinion  upon  that  subject,  because  I  believe  it  arose  from 
my  mind  being  a  little  impressed  by  the  feeling  with  which  an  English  law- 
yer looks  to  this  mode  of  perpetual  renewal ;  by  those  feelings  natural  to  my 
mind  as  being  more  conversant  with  the  mode  of  English  alienation  than  of 
Irish,  but  attending  particularly  to  that  case  of  Coventry  v.  Coventry,  and 
Mr.  Sugden's  book,  which  goes  a  great  way  to  establish  the  point  I  have  al- 
luded to,  it  does  appear  that  this  is  an  execution  of  the  power  which  goes  to 
effectuate  the  intention  of  the  parties  to  the  settlement,  who  had  such  an  in- 
terest as  these  individuals  had  prior  to  the  execution  of  this  deed,  who  took 
notice  of  that  lease,  which  must  therefore  have  been  in  their  minds,  and  who 
evidently  intended  to  reserve  to  themselves  a  power  of  alienation  in  the  form 
which  they  here  do,  or  have  purposed  at  least  to  do,  and  that  it  is  the  duty  of 
a  Court  of  justice  to  give  effect  to  that  intent  if  it  can,  and  I  am,  therefore, 
of  opinion  your  lordships  ought  to  affirm  this  judgement. 

Lord  Redesdale, — My  lords,  this  case  is  so  important  with  respect  to 
property  in  Ireland,  where  a  great  portion  of  the  land  is  held  under  leases  for 
lives  renewable  for  ever,  that  I  shall  take  the  liberty  of  trespassing  on  your 
time  for  a  few  moments  ;  and  first  of  all  I  desire  to  reprobate  any  idea,  that 
because  political  inconvenience  has  been  produced  in  Ireland  by  leases  for 
lives  renewable  for  ever,  therefore  your  lordships  are  to  have  a  different  dis- 
position in  forming  your  judgement  on  the  construction  of  leases  of  that  de- 
scription in  Ireland,  than  you  would  on  the  construction  of  leases  of  that  de- 
scription in  this  country.  I  do  not  apprehend  that  such  political  considerations 
belong  to  a  court  of  justice,  and  I  mention  it  only  for  the  purpose  of  declaring 
my  opinion,  that  as  long  as  the  legislature  shall  think  fit  to  permit  such 
leases,  the  consequence  must  be  that  courts  of  justice  must  judge  upon  con- 
tracts concerning  them,  as  they  would  on  contracts  of  any  other  species. 

I  think  a  great  deal  of  the  argument  in  this  case  has  been  founded  on 
misapprehension  of  the  state  of  the  property.  The  special  verdict  finds  that 
William  Galwey  made  a  lease  for  years ;  that  the  lessee  became  possessed, 
and  that  the  lessor,  being  seised  of  the  rent  and  reversion  of  the  premises, 
made  his  will :  now  William  Galwey  was  seised  of  the  freehold,  subject  to  a 
legal  interest  which  he  had  granted  out  of  it,  and  the  rent  reserved  was  not 
incident  to  the  reversion,  but  to  the  freehold,  and  therefore  by  his  will  he 
devised  the  immediate  freehold,  which  passed  by  the  will,  subject  to  the 
lease  for  years.     William  Galwey  having  devised  this  estate  to  his  son  John 
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for  life,  with  remainder  to  his  first  and  other  sons  in  tail,  the  son  was  tenant 
for  life  of  that  freehold  which  remained  in  the  father,  and  the  grandson,  Ed- 
ward, was  tenant  in  tail  of  that  freehold,  which  was  one  entire  estate  to  wbidi 
the  rent  was  incident :  under  these  circimistances  the  father,  John  Galwej, 
and  his  son,  came  to  an  agreement ;  the  father  had  made  a  lease  not  war- 
ranted imder  the  power  which  he  had,  hut  the  son  agreed  to  confirm  thA 
lease,  and  subject  to  that  confirmation,  to  make  a  new  settlement  of  the  es- 
tate, and  in  making  that  new  settlement  a  power  was  reserved  to  himself  and 
his  father  jointly,  to  operate  upon  the  estate  in  different  ways.  In  giving  i 
construction  to  the  words  used  in  creating  the  power,  I  apprehend  it  mwt 
always  be  considered  what  was  the  intent  with  which  the  power  was  given, 
and  for  that  purpose  it  must  be  considered  by  whom  the  power  was  given,  to 
whom,  and  for  what  purpose.  Now,  my  lords,  the  power  here  is  given  by 
John  and  Edward  Gdwey  jointly ;  they  had  the  right  to  give  it  in  any  fonn 
they  thought  fit ;  the  power  is  given  to  them  jointly ;  the  purpose  for  which 
it  is  given  is  manifest;  the  power  given  is  to  make  leases  reserving  the  ancient 
rent  with  a  covenant  for  perpetual  renewal,  that  is,  a  power  of  alienation  ne- 
cessarily in  its  nature,  because  no  man  will  give  a  lease  reserving  the  ancient 
rent  with  a  covenant  for  perpetual  renewal,  but  upon  receiving  a  fine  equivir 
lent  to  the  value  of  the  estate  which  he  so  grants  ;  it  is,  in  truth,  a  perpetual 
alienation,  subject  to  conditions ;  the  power  is  to  demise  the  said  lands,  ten^ 
raents,  and  premises,  or  any  parts  or  part  thereof:  it  is  therefore  a  power 
extending  to  the  whole,  extending  to  that  which  was  subject  to  the  leasei  for 
terms  of  years,  as  well  as  to  that  which  was  not  subject  to  those  leases;  and 
if  you  were  to  hold  that  the  power  did  not  extend  to  those  lands,  subject  to 
the  terms  for  years,  you  would  hold  that  the  power  amounted  probably  to 
nothing,  because  it  was  utterly  improbable  that  both  of  them  would  outlive 
at  least  one  of  those  terms  which  was  to  last  for  eighty-two  years. 

In  the  case  of  Coventry  v,  Coventry(a),  an  argument  similar  to  this  was 
made  use  of  to  support  the  leases,  and  there  the  leases  were  far  more  objec- 
tionable than  in  the  present  instance,  for  in  that  case  an  objection  arose  frcm 
the  possibility  of  a  forfeiture,  or  the  surrender  of  the  term  by  the  preceding 
tenant,  which  left  an  interval  between  the  operation  of  the  leases  and  the  oc- 
cupation under  the  succeeding  lease,  but  the  best  authority  in  that  cas« 
thought  it  was  not  a  sufficient  ground  to  forfeit  the  lease,  because  such  a  for- 
feiture or  such  a  surrender  was  not  to  be  presiuned ;  this  case  does  not 
require  that  sort  of  presumption,  and  is,  therefore,  more  in  favour  of  the 
leases. 

My  Lords,  as  John  and  Edward  Galwey  had  the  power,  if  they  thought 
fit,  to  dispose  of  the  whole  inheritance,  I  take  it  you  must  hold  tliat  construc- 
tion with  respect  to  the  power  which  they  had  reserved,  which  is  most  bene- 

(a)  Coventry  v.  Coventry,  1  Com.  Rep.  312;  2  Sugd.  Powers.  37^. 
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ficial  for  them,  because  you  are  not  by  inference  to  control  the  power  which 
the  absolute  owner  of  the  inheritance  had ;  you  ought  rather  to  hold  that 
the  power  should  be  construed  most  liberally  in  their  favour,  and  that  they 
had  not  parted  with  more  than  that  which  they  meant  to  part  with ;  to  set 
aside  these  leases  you  must  hold  that  they  could  make  no  freehold  demise ; 
I  apprdiend  they  could  make  a  freehold  demise ;  suppose  they  had  attempted 
by  virtue  of  this  power,  to  grant  a  freehold  lease,  to  commence  on  the  expi- 
ration of  the  term  of  years,  I  desire  to  know  what  authority  under  the  law 
there  is  for  such  a  commencement  of  a  freehold  estate  ?  I  apprehend  there 
would  certainly  be  none,  for  in  the  meantime  the  power  operated  on  the  en- 
tire fee,  which  passed  by  the  settlement ;  the  effect  of  such  an  execution  of 
the  power,  supposing  it  could  have  effect,  would  be  to  leave  a  chattel  interest 
only  in  the  persons  to  enjoy  ;  in  the  meantime,  under  the  lease,  the  freehold 
would  be  gone ;  they  would  have  a  chattel  interest  during  the  remainder  of 
this  term  and  no  more. 

I  conceive  the  proper  way  of  executing  the  power  under  the  settlement 
was  that  which  they  have  taken,  that  is,  to  convey  the  freehold  immediately, 
by  which  they  made  a  lease  in  possession,  for  the  other  might  have  been  ob- 
jected to  as  a  lease  infuturo^  not  a  lease  in  possession ;  and  the  power  ap- 
pears to  advert  to  a  lease  in  possession  and  not  in  future ;  and  I  think  it 
would  have  been  much  more  liable  to  objection  if  made  in  that  form,  than 
in  the  form  in  which  it  is  made.  The  form  in  which  it  is  made  is  according 
to  the  terms  of  the  power.  There  could  be  no  objection  to  the  lease,  but  by 
an  inference  which  is  attempted  to  be  raised  from  the  words  directing  that 
there  shall  be  a  clause  of  re-entry  for  non-payment  of  rent ;  and  by  that  in- 
ference you  are  to  suppose  that  such  a  lease,  which  in  every  other  respect 
conforms  to  the  words  of  the  power,  is  not  a  good  lease,  because  you  are  by 
inference  to  suppose  a  restraint  on  the  use  of  the  power,  which  is  not  ex- 
pressly averred  in  the  lease,  and  which  is  contrary  to  the  very  words  of  the 
settlement  It  is  inferred  simply  and  only  from  those  words,  '^  that  a  clause 
of  re-entry  for  non-payment  of  rent  should  be  reserved."  Is  not  the  natural 
construction  of  those  words,  instead  of  giving  them  an  operation,  which,  in 
effisct,  would  defeat  the  whole  words  of  the  settlement, — ^is  not  it  the  natural 
construction  that  such  a  power  of  re-entry  should  be  reserved  as  the  nature 
of  the  case  requires  ?  What  is  re-entry  ?  Re-entry  b  re-possession  of  the 
former  estate,  and  here  the  re-possession  of  the  former  estate  is  capable, 
under  the  execution  of  the  power  contained  in  these  leases ;  that  is,  the  per- 
sons who  had  the  former  estate  would  be  capable,  by  virtue  of  the  power  of 
re-entry  reserved  in  this  lease,  to  repossess  the  estate  as  they  had  it  before ; 
the  father  would  be  restored  to  his  freehold  interest  during  his  life,  which 
freehold  interest  would  have,  as  incident  to  it,  the  rent  reserved  upon  the 
leases  for  years,  and  if  he  died  before  the  expiration  of  those  leases  for  years, 
the  son  would  be  in  possession  as  of  his  former  estate  of  the  freehold  and  of 

2  o2 


1290  APPENDIX. 

the  rent.  There  is  a  power  of  re-entry  reserved  in  case  there  should  be  no 
sufficient  distress,  and  it  is  said,  there  could  be  no  distress  upon  those  landi 
during  the  continuance  of  the  lease  for  years,  because  during  the  continuance 
of  the  lease  fgr  years,  the  lessee  of  the  freehold  would  not  have  the  posses- 
sion of  the  estate  itself;  that  must  be  construed  in  the  same  way  by  reference 
to  the  nature  of  the  thing  to  be  demised,  for  you  must  always,  in  construing 
instruments  concerning  property,  consider  those  instruments  with  reference 
to  the  nature  of  the  property  which  they  concern.  It  seems  to  me,  therefore, 
that  the  objection  which  has  been  raised  upon  this  subject  is  unfounded; 
that  you  must  construe  this  settlement  as  intended  to  give  a  power  of  creating 
freehold  demises  for  lives  renewable  for  ever  upon  the  whole  estate;  kt 
otherwise  you  violate  the  words  of  the  settlement ;  you  must  construe  it  as 
giving  that  power,  notwithstanding  the  clause  of  re-entry,  which  is  reserved, 
because  consistently  with  the  nature  of  the  estate  a  clause  of  re-entry  might 
be  reserved,  and  that  is  all  which  is,  as  I  conceive,  required  by  this  settle- 
ment, even  if  these  persons  had  stood  in  a  different  situation.  K  this  had 
been  a  settlement  created  by  a  third  person,  containing  such  a  power  as  this, 
I  think  it  would  have  been  far  too  strict  to  give  the  construction  which  has 
been  contended  for ;  but  when  it  is  considered  that  this  is  a  power  given  bj 
the  persons  who  were  the  owners  of  the  inheritance,  and  who  had  the  power 
of  disposition  of  the  property,  and  reserved  to  themselves  a  power  jointlj, 
which  was  not  given  to  either  of  them  separately,  which  they  did  not  give  to 
any  other  person  who  might  claim  under  the  settlement,  but  confined  it  to 
themselves  jointly,  it  is  evident  they  meant  it  as  a  power  of  executing  the 
general  power  of  alienation,  which  they  had  before  the  settlement,  and  ought 
to  be  construed  in  the  most  liberal  manner. 

Another  objection  has  been  made  upon  the  words  which  require  that  the 
leases  should  not  be  made  by  any  express  words  dispunishable  of  waste. 
Now  what  is  there  that  does  make  them  dispunishable  of  waste  ?  There  is  a 
covenant  to  repair  which  the  settlement  does  not  require,  and  as  far  as  bj 
law  the  lessees  were  subject  to  punishment  for  waste,  independentiy  of  the 
covenant,  they  would  remain  as  much  subject  under  that  covenant  as  before. 
It  is  true  no  action  can  be  brought  against  them  on  the  covenant  for  not  re- 
pairing any  damage  hyjlre  or  war,  but  it  leaves  the  law  still  open,  and  there- 
fore it  seems  to  me  that  that  does  not  at  all  tend  to  impeach  the  lease  under 
this  power. 

I  agree  with  the  noble  lord  that  these  leases  have  been  well  executed 
under  the  power ;  that  they  have  been  executed  in  the  only  form  in  which  a 
demise  for  lives  could  have  been  made  ;  that  it  was  intended  by  the  framers 
of  the  settlement  that  John  and  Edward  Galwey,  during  their  joint  lives, 
should  have  the  power  to  make  a  freehold  lease  of  the  whole  of  the  premises 
under  the  power  ;  and  upon  the  whole,  therefore,  I  am  of  opinion  that  die 
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judgement  of  the  Irish  Exchequer  Chamber  is  right,  and  ought  to  be 

affirmed. 

Judgement  affirmed. 


No.  XXVIL 

Practical  Farms.'-^Notices  to  quit. 

You  are  hereby  required  to  quit  and  deliver  up  possession  of  the  dwell- 
ing-house and  premises,  [or^  of  the  lands  and  premises],  with  the  appurte- 
nances, you  hold  of  me,  situate  at  ,  in  the  county  of  Cork,  on  the 
25th  of  March  next,  or  at  the  expiration  of  the  current  year  of  your  tenancy. 
— Dated  this  20th  day  of  September,  1844. 

(Signed), 

A.  B. 

As  the  agent  of  your  landlord,  Mr.  J.  S.,  I  require  you  to  quit  and  deli- 
ver up  possession  of  the  premises  you  hold  of  him,  situate  at  ,  in 
the  county  of  Cork,  on  the  25th  of  March  next,  or  at  the  expiration  of  the 
current  year  of  your  tenancy. — Dated  this  20th  of  September,  1844. 

(Signed), 

H£NRT  JONSS, 

Agent  fcr  Mr.  J.  S, 

As  receiver  under  the  Court  of  Chancery  in  the  cause  of  , 

[oTy  matter  of  ],  I  require  you  to  quit  and  deliver  up  pos- 

session of  that  part  of  the  lands  of  Blackacre,  [or^  of  the  dwelling-house  and 
premises  at  ],  in  the  county  of  Cork,  held  by  you,  on  the  25th 

of  March  next,  or  at  the  expiration  of  the  current  year  of  your  tenancy. — 
Dated,  &c. 

(Signed). 

Take  notice,  that  I  shall  quit  and  deliver  up  possession  of  the  premises  I 
hold  from  you,  situate  at  ,  in  the  county  of  Cork,  on  the 

25th  day  of  March  next. — Dated,  &c. 

Distress  Warrant. 

Distrain  the  goods  and  chattels  in  the  dwelling-house  and  on  the  pre- 
mises [or^  on  the  lands  and  premises],  of  H.  B.,  at  Lismote,  in  the  county  of 
Cork,  for  the  sxun  of  sixty  pounds,  being  a  year's  rent  due  to  me  out  of  them. 
.—Dated,  &c. 

Particular  of  Rent. 

Take  notice,  that  by  authority  of  Mr.  J.  S.,  and  as  his  bailiff,  I  have  this 
day  distrained  the  premises  which  you  hold  from  him,  at  the  yearly  rent  of 
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forty-five  pounds,  present  currency,  payable  half-yearly,  for  the  sum  of  forty- 
five  pounds,  being  two  half-yearly  gales  of  said  reserved  rent,  which  became 
due  on  the  25th  of  March,  1844,  and  the  29th  of  September,  1844,  respo^ 

tively. — Dated,  &c. 

H.B. 

To  A.  B.,  and  the  persons  in  possession 
of  the  premises. 

Inventory  of  Distress. 

Inventory  of  [cattle,  goods,  and  growing  crops],  distrained  by  H.  B.,  ai 
bailiff  of  Mr.  J.  S.,  on  the  day  of  ,  on  the  lands  of 

Lismote,  in  the  county  of  Cork,  for  the  sum  of  £  ,  due  to  him  for 

rent  of  the  premises Dated  this,  &c. 

[Annex  a  list  of  any  furniture^  or  goodSy  cattle  ^  or  growing  eroptf 
distrained"], 

JVotiee  of  Sale. 

To  be  sold  by  auction,  on  the  day  of  ,  at  , 

the  following  cattle  and  goods,  distrained  for  rent  due  to  Mr.  J.  S.  Sale  to 
commence  at  twelve  o'clock. — Dated,  &c. 

[Specijy  the  goods']. 

Consent  to  adjourn  Sale, 

I  consent  that  the  distress  of  my  goods  by  my  landlord  shall  be  continued, 
and  that  the  sale  thereof  shall  be  postponed  for  a  fortnight— -Dated,  Ice 

Request  to  sell  Cattle  at  a  large  Market  Town, 

I  request  that  the  cattle  distrained  on  my  lands  for  rent  due  to  my  land- 
lord, shall  be  sold  in  the  city  of  Cork,  and  I  consent  that  all  necessary  ex- 
penses attending  the  removal  and  sale  of  the  cattle  shall  be  deducted.— 
Dated,  &cc. 

The  bailiff,  or  broker,  employed  to  distrain,  should  be  furnished  with  a 
distress- warrant,  and  also  with  a  particular  of  the  rent  claimed,  before  com- 
mencing the  distress  :  neither  of  these  documents  requires  a  stamp.  The  parti* 
cular  of  the  rent  should  be  delivered  immediately  to  every  tenant  occupjiDg 
the  premises,  and  if  unoccupied,  the  particular  should  be  posted.  The  bailiff 
should  then  m£ike  an  inventory  of  all  the  property  distrained  by  him,  and 
where  goods  are  impounded  on  the  demised  premises,  a  keeper  should  be  left 
in  possession.  Growing  crops,  when  distrained,  cannot  be  sold  until  ripe 
and  gathered ;  and  may  be  redeemed  on  payment  of  the  rent  and  charges,  at 
any  time  before  sale.  Goods  distrained  for  rent  cannot  be  sold  before  the 
fifteenth  day  after  the  caption,  so  that  goods  seized  on  the  first  day  of  the 
month,  cannot  be  lawfully  sold  sooner  than  the  fifteenth.  The  notice  of  sale 
of  the  distress  should  be  posted  on  or  before  the  ninth  day  after  the  caption, 
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as  six  clear  days  must  intervene,  unless  the  distress  be  continued,  and  the 
sale  postponed  by  the  tenant's  consent. 


No.  XXVIII. 

Proposal  for  a  Lease, 

I  propose  and  promise  to  pay  Henry  Sackville,  for  a  lease  of  the  dwelling- 
house  and  premises  in  the  town  of  ,  barony  of  , 
and  county  of  Cork,  lately  occupied  by  T.  F.,  with  the  appurtenances,  for 
the  term  of  twenty-one  years,  from  the  25th  of  March,  last  past,  the  clear 
yearly  rent  of  £30,  payable  half-yearly,  on  every  29th  of  September  and  25th 
ol  March,  the  first  half-yearly  pa3rment  to  be  made  on  the  29th  of  September 
next :  and  I  agree  to  keep,  and  at  the  end  of  the  term  to  deliver  up  the  pre- 
mises, in  good  repair :  and  I  undertake  not  to  assignor  underlet  the  premises, 
or  any  part  thereof,  without  previous  leave  in  writing  from  the  landlord  for 
that  purpose :  leases  to  be  executed  pursuant  to  this  proposal,  with  the  usual 
covenants,  and  a  clause  of  re-entry  for  their  non-observance.     Dated,  &c. 

(Signed), 

I  accept  the  above  proposal. 

(Signed). 


No.  XXIX. 

Fa/tming  Lease, 


This  indenture  made  the  third  day  of  May,  in  the  year  1844(a),  be- 
tween [lessor]  of  the  one  part,  and  [lessee]  of  the  other  part,  witnesseth 
that  the  said  [lessor]  doth  demise  and  release  unto  the  said  [lessee]  all 
that  and  those  the  farm(6)  and  lands  of  Lismote,  containing  sixty  acres 
plantation  measure,  be  the  same  more  or  less,  making  ninety-seven  acres 
and  thirty  perches,  or  thereabouts,  statute  measure,  in  as  ample  a  man- 
ner as  the  same  were  lately  held  by  H.  B.  situate  in  the  barony  of  Du- 
hallow,  and  county  of  Cork,  with  all  and  singular  the  rights  and  appur- 
tenances thereunto  belonging,  or  therewith  used  or  enjoyed :  except  and 
always(c)  reserved  out  of  this  demise  unto  the  said  [lessor]  his  heirs  and 
assigns,  all  timber  and  other  trees,  saplings,  and  all  the  underwood,  thorns, 
bushes,  and  quicksets  now  being,  or  which  shall  grow  or  be  upon  the  premi- 
ses, and  all  mines  and  minerals,  turf-bogs  and  right  of  turbary,  limestone 
and  other  stone,  sand  and  gravel,  with  free  liberty  to  the  [lessor]  his  heirs 

(a)  Any  reference  to  a  lease  for  a  year  (6)  Parcels. 

is  rendered  unnecessary  by  the  Statute,  (c)  Exceptions. 

7  &  8  Vict  c.  76. 
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and  assigns,  and  his  and  their  agents,  servants  and  workmen,  at  all  seasonable 
times,  and  with  or  without  horses  and  carts,  to  enter  into  and  upon  the  de- 
mised premises,  and  to  fell,  carry  away,  and  dispose  of  the  said  excepted  trees, 
and  to  work  the  said  mines  and  turf-bogs,  and  to  carry  away  and  dispose  of  the 
produce  thereof,  and  the  said  gravel  and  other  excepted  things  respectively : 
and  also  except  and  reserved  all  game(a)  and  wildfowl,  with  the  exclusive  right 
and  liberty  to  and  for  the  said  [lessor]  his  heirs  and  assigns,  and  his  and 
their  servants,  friends,  and  agents,  at  all  seasonable  times,  to  hunt,  course, 
shoot,  and  sport  upon  and  over  the  said  premises,  or  otherwise  to  destroy  the 
game  and  wildfowl  thereon,  and  the  same  to  carry  away  and  dispose  of:  to 
have(6)  and  to  hold  the  premises  hereby  demised,  with  the  appurtenances,  unto 
the  said  [lessee]  his  heirs,  executors,  administrators,  and  licensed  assigns, 
from  the  25th  day  of  March  last,  for  and  during  the  lives  of  A.  B.  and  C,  and 
of  the  survivors  and  survivor  of  them,  and  in  case  all  the  said  eestmque  tk» 
shall  happen  to  die  within  the  term  of  thirty-one  years,  to  be  computed  from  the 
twenty-fifth  day  of  March  last  past,  then  to  have  and  to  hold  the  demised 
premises  for  so  many  years  of  the  said  term  as  shall  be  to  come  and  un- 
expired, on  the  decease  of  such  surviving  life :  yielding  and  paying(c)  yearly 
and  every  year  during  the  continuance  of  this  demise,  unto  the  said  [lessor], 
his  heirs  and  assigns,  the  yearly  rent  or  sum  of  £100,  present  currency,  by 
equal  half-yearly  payments,  on  every  twenty-ninth  day  of  September  and 
twenty-fifth  day  of  March,  in  every  year,  the  first  half-yearly  payment  to 
commence  and  be  made  on  the  twenty-ninth  day  of  September,  next  ensuing 
the  date  of  these  presents  :  the  said  yearly  rent  to  be  payable,  and  paid  fieeUd) 
and  clear  from  all  manner  of  existing  and  future  taxes,  rates,  and  deductions 
whatsoever,  by  authority  of  parliament  or  otherwise,  quit-rent  and  crown-rent 
only  excepted.  Provided(f?)  always,  that  if  the  said  reserved  yearly  rent,  or 
any  part  thereof,  shall  be  in  arrear  and  unpaid,  it  shall  be  lawful  for  the  said 
[lessor],  his  heirs  and  assigns,  into  and  upon  the  said  demised  premises,  or 
any  part  thereof,  to  enter  and  distrain,  and  the  distress  then  and  there  found 
to  take,  drive,  carry  away,  and  thereof  dispose  according  to  law,  for  payment 
of  such  rent  and  costs  and  charges  of  distraining. 

And  the  said  [lessee]  for  himself,  his  heirs,  executors,  administrators, 
and  licensed  assigns,  covenants  with  the  said  [lessor]  his  heirs,  executors, 
administrators,  and  assigns,  that  he  the  said  lessee,  his  heirs,  executors,  admi- 
nistrators, or  licensed  assigns,  will  from  time  to  time  diu-ing  the  continuance 
of  this  demise  pay(/*),  or  cause  to  be  paid,  the  said  yearly  rent  of  £100,  of  die 
present  currency  herd))'  reserved,  at  the  times  hereby  appointed  for  pajinent 
thereof,  without  any  deduction  whatsoever,  quit  rent  and  Crown  rent  only  ex- 
cepted :  and  also  that  he  the  said  [lessee]  his  heirs,  executors,  admiuistrators, 


(«;   Uiglit  ('f  b^)urtillf^^ 

(6)   Hai)eiKluiii. 

(c)  Ht?^crvatiun  uf  rent. 


(d)   Fruc  from  taxes. 

(f)   C-htuse  of  distress. 

( /")  Covenants  to  pay  rent. 
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and  licensed  assigns  will  at  his  and  their  own(a)  costs  well  and  substantially 
repair  and  keep  repaired  all  and  every  the  messuages  and  tenements  hereby 
demised,  and  all  the  out-houses,  barns,  and  other  buildings,  and  all  hedges, 
banks,  fences,  and  mearings,  in  and  upon,  or  belonging  to  the  demised  premi- 
ses, together  with  all  buildings,  improvements,  and  additions,  which  at  any 
time  during  this  demise  shall  be  erected,  or  made  upon  the  premises,  and 
will  from  time  to  time,  during  the  continuance  of  this  demise(6),  well  and  ef- 
fectually mark  and  preserve  the  boundaries  of  the  said  premises,  and  prevent 
all  encroachments  thereon :  and  also  that  the  said  [lessee]  his  heirs,  execu- 
tors, administrators,  and  licensed  assigns,  will,  during  this  demise,  treat  and 
manage(tf)  all  and  every  the  fields  and  grounds  hereby  demised,  in  a  proper, 
careful,  and  husbandlike  manner,  and  shall  not,  nor  will  in  any  event,  take 
more  than  [three]  successive  crops  of  com,  grain,  or  pulse,  off  or  from  any  of 
the  arable  lands  hereby  demised,  and  shall  not,  nor  will  set,  sow,  or  take 
more  than  [three]  crops  of  com,  grain,  or  pulse,  from  any  of  the  said  arable 
lands  (although  the  same  may  not  be  successive  crops)  without  lajring  down 
the  land,  from  which  such  crops  shall  have  been  taken,  in  a  husbandlike 
manner,  with  sound  grass,  or  clover  seeds,  and  continuing  the  same  so  laid 
down  for  three  years  at  least,  to  be  reckoned  from  the  time  of  taking  the 
last  of  such  crops ;  and  also  shall  not  have,  or  keep  in  tillage,  above  one-third 
part  of  the  arable  land  hereby  demised  in  any  one  year,  and  shall  not  com- 
mit, or  do,  or  suffer  to  be  committed  or  done  on  the  demised  premises, 
or  any  part  thereof,  any  wilful  or  wanton  waste,  spoil,  damage,  or  destmction 
whatsoever:  and  further,  that  he  the  said  [lessee]  his  heirs,  executors,  admi- 
nistrators, and  licensed  assigns,  shall  not,  nor  ynll{d)  assign,  set  over,  mort- 
gage, or  otherwise  part  with  the  present  indenture  of  lease*  or  the  premises 
hereby  demised,  or  any  part  or  parcel  thereof,  or  make  any  underlease  thereof, 
or  of  any  part  thereof,  unto  any  person  or  persons  whomsoever,  nor  permit 
any  part  thereof  to  be  used  or  occupied  in  con-acre  for  any  crop  or  crops, 
without  the  consent  in  writing  of  the  said  [lessor]  his  heirs  or  assigns, 
first  obtained  under  his  or  their  hands  and  seals  for  that  purpose :  and  fur- 
ther, that  the  said  [lessee]  his  heirs,  executors,  administrators,  and  licens- 
ed assigns,  at  the  expiration  or  other  determination  of  this  demise,  shall  (^) 
and  will  leave  and  yield  up  the  quiet  and  peaceable  possession  of  the 
premises,  and  all  the  crops  which  shall  then  be  growing  thereon  unto  the 
[lessor]  his  heirs  and  assigns,  in  good  and  tenantable  order,  repair,  and  con- 
dition, and  that  the  said  [lessee]  his  heirs,  executors,  administrators,  or  li- 
censed assigns,  shall  not  havc(/')  any  right,  title,  or  lawful  claim  to  emble- 
ments, or  to  any  customary  or  way-going  crop,  or  proportion  of  a  crop,  which 

(a)  To  keep  in  repair.  &  Rose.  405 ;  5  Tyrw.  125,  6  Carr.  & 

(6)  To  preserve  boundaries.  P.  614,  S.  C, 

(c)  Husbandry  covenants.  (e)  To  restore  possession. 

(d)  Against  ahenation  without  license ;         (/)  Excluded  from  customary  crop. 
Doe  dem.  Bridgman  v.  David,  1  Cro.  M. 
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shall  then  be  growing  upon  the  said  premises,  or  any  part  thereof,  or  to  any 
allowance  or  compensation  for  the  same. 

Provided  always,  and  these  presents  are  made  upon  the  express  oonditioo, 
that  if  the  reserved  rent(a)  of  £100  present  currency,  or  any  part  thereof  shall 
be  in  arrear(6)  or  unpaid  for  twenty-one  days  after  any  of  the  days  hereinbe- 
fore appointed  for  pa3anent  thereof,  although  the  same  shall  not  be  demanded, 
or  if  the  said  [lessee],  his  heirs,  executors,  administrators,  or  licensed  assigns 
shall  at  any  time(c),  without  the  consent  in  writing,  under  hand  and  seal, 
of  the  said  [lessor],  his  heirs,  or  assigns,  underlet,  set,  assign,  mortgage, 
or  otherwise  part  with,  or  suffer  to  be  used  or  occupied  in  con-acre,  the 
demised  premises  or  any  part  thereof,  or  shall  permit(^)  or  sufier  any  spoil  or 
waste  in  or  upon  the  demised  premises,  or  if  the  said  [lessee],  his  executors, 
administrators,  or  licensed  assigns,  or  any  of  them(^)  shall  become  bankrupt, 
or  shall  take  the  benefit  of  any  Act  for  the  relief  of  insolvent  debtors,  or  shall 
compound  with  his  or  their  creditors  for  the  payment  of  his  or  their  debts, 
or  shall  make  any  assignment  of  his  or  their  personal  estate,  or  any  part 
thereof,  for  the  benefit  of  his  or  their  creditors,  or  any  writ  of  execution(/) 
shall  be  levied  upon  his  or  their  goods  and  chattels  for  any  debt  or  sum  of 
money,  or  if  any  order(^)  shall  be  made  by  any  Court  of  Equity  for  the  ap- 
pointment of  a  receiver  over  the  premises  hereby  demised,  or  any  part  thereof, 
at  the  suit  of  any  creditor,  or  of  any  person  claiming  to  be  a  creditor  of  the 
said  [lessee],  his  heirs,  executors,  administrators,  or  licensed  assigns :  or  if 
the  said  [lessee],  his  heirs,  executors,  administrators,  or  licensed  assigns 
shall  n^lect(A)  or  fail  in  the  observance  or  performance  of,  or  be  guilty  of 
any  breach,  non-performance,  or  non-observance  of  any  of  the  clauses,  cove- 
nants, provisoes,  or  agreements  by  him  or  them  to  be  observed  and  kept,  con- 
trary to  the  true  intent  and  meaning  of  the  same  respectively,  then  and  from 
thenceforth,  in  any  or  either  of  the  said  cases,  this  present  demise  or  lease 
shall  wholly  cease  and  be  void :  and  the  said  [lessor],  his  heirs,  or  assigns, 
shall  or  lawfully  may  at  any  time  thereafter  enter  into  and  upon  the  premises 
hereby  demised,  or  any  part  thereof,  in  the  name  of  the  whole,  and  re-possess 
and  enjoy  the  same,  as  of  his  and  their  former  estate,  and  as  if  this  present 
demise  had  not  been  made,  and  the  said  lessee,  his  heirs,  executors,  adminis- 
trators, or  licensed  assigns,  and  all  other  occupiers  thereof  to  expel,  put  out, 
and  remove  from  the  same,  but  subject  nevertheless,  and  without  prejudice, 
to  any  remedies  for  breach  or  non-performance  of  any  covenants  or  agree- 
ments hereinbefore  contained. 

And  the  said  [lessor]  for  himself,  his  heirs,  and  assigns,  covenants  with 
the  said  [lessee],  his  heirs,  executors,  and  administrators,  that  he  and  they, 

(a)  Condition  of  re-entry.  vency. 

(h)  For  non-payment  of  rent.  (/)  Or  execution  levied. 

(c)  For  alienation.  (g)  Or  order  for  a  receiver. 

{(t)  For  waste.  (A)  On  breach  of  any  covenant. 

(e)  In  case   of  bankruptcy  or  insol- 
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pajring  the  yearly  rent  hereby  reserved,  and  observing  the  several  covenants 
and  agreements  by  him  and  them  to  be  performed  and  kept,  shall  and  may(a) 
lawfully,  peaceably,  and  quietly  hold,  occupy,  and  enjoy  the  lands  and  pre- 
mises hereby  demised  for  the  said  term,  without  any  lawful  action,  suit,  or 
interruption  of  or  by  the  said  [lessor],  his  heirs  or  assigns,  or  any  other 
person  or  persons  lawfully  and  rightfully  claiming  by,  from,  or  under  him 
or  them.  In  witness  whereof,  the  parties  hereto  have  subscribed  their  names 
and  affixed  their  seals,  the  day  and  year  first  in  these  presents  written. 

(a)  Quiet  enjoyment. 
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^  BATEMENT  OF  EJECTMENT,  death  of  either  party  between  verdict  and 
judgement  no  abatement,  1060. 
by  death  of  sole  defendant  before  the  assizes,  1061. 
but  not  by  his  death  after  the  commission  day>  1060. 
death  of  one  of  several  defendants,  1061. 
marriage  of  feme  sole  before  the  trial,  no  abatement,  1062. 
death  of  sole  lessor  of  thepluntiff,  ib. 

death  of  sole  lessor  of  the  plaintiff,  being  only  tenant  for  life,  1064. 
revivor  of  judgement  in  ejectment,  1063. 
death  of  one  of  several  defendants  in  civil  bill  ejectment  before  hearing,  1200. 

VBSCONDING  TENANTS,  service  of  ejectment  on,  how  to  be  effected,  1030. 
for  non-payment  of  rent  by  Irish  Statute,  1031. 

LCCORD  AND  SATISFACTION,  plea  of,  in  action  of  covenant,  918. 
must  be  executed  before  action  brought,  ib. 
the  satisfaction  must  be  adequate,  919. 
the  accord  must  be  certain,  ib. 

lCCURSII,  FRANCISCUS,  an  eminent  civilian,  6. 

lDDITIONS  to  lease,  after  the  clause  in  cigus  rei,  415. 
endorsement  unsealed  made  after  delivery  of  deed,  ib. 

lDMINISTRATORS,  their  tide,  108. 

cannot  distrain  before  grant  of  administration,  109. 

nor  claim  a  year's  rent  under  execution  against  tenant's  goods,  before  grant  of, 

775. 
invalidity  of  surrender  of  lease  by,  before  administration,  109. 
authority  of,  pendente  lite.  111. 

may  sue  for  goods  sold  after  intestate's  decease,  and  before  grant  of  administra- 
tion (12  Mees.  &  W.  226),  109. 
trespass  or  trover  by,  for  acts  done  prior  to  (6  Scott's  N.  R.  715),  ib. 
invalidity  in  Equity  of  lease  made  by,  110. 

.DVERSE  POSSESSION~(See  Statutes  o/Lindtatian),  1228. 

.GENT,  how  constituted,  951. 

payment  to,  in  the  ordinary  course  of  business,  ib. 

or  to  the  party's  attorney,  952. 

recognition  of  a  person's  acts  assuming  the  character  of,  ib. 

subsequent  ratification  equivalent  to  prior  command,  ib. 
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AGENT-^ofUinued. 

general  and  special,  953. 

presumptioii  of  authority  to,  954* 

cannot  delegate  his  authority,  151,  594. 

what  mode  of  payment  to,  discharges  the  debtor,  954. 

transfer  of  one  debt  in  discharge  of  another,  ib. 

revocation  of  authority  to,  955. 

determination  of  his  authority,  956. 

letter  of  attorney,  when  irrevocable,  ib. 

signature  of,  to  agreement  for  a  lease,  150. 

authority  of,  need  not  be  in  writing  for  that  purpose,  ib. 

authority  to  execute  an  instrument  under  seal,  must  be  given  by  deed,  ib. 

where  agent  denies  he  had  authority,  152. 

where  principal  denies  the  agent's  authority,  151 . 

verbal  admissions  by  principal  of  the  contract  by,  ib. 

may  contract  on  behalf  of  his  principal,  without  disclosing  his  agency,  166. 

general  agent  competent  to  demand  renewal  fines,  272. 

acts  of,  binding  on  his  employer  in  renewal  cases,  ib. 

notice  to  quit  may  be  given  by,  597* 

what  previous  authority  requisite,  599. 

authority  required  to  distrain,  745. 

subsequent  recognition  by  principal  of  agent's  acts,  746. 

employer  answerable  for  acts  o(  within  the  scope  of  his  authority,  747. 

AGREEMENT  FOR  LEASE,  for  lives  not  named,  nomination  devolves  on 
lessee,  155. 
binding  contract  for  a  lease  by  testator,  enforced  against  hb  executors,  156. 
no  action  lies  on  verbal  contract  for  an  interest  in  land,  unless  possessioD 

given,  121. 
written  contract  for  reduction  of  rent,  reserved  by  lease  under  seal,  157. 

ALTERATION  IN  LEASE,  old  law  in  respect  of  alterations  in  deeds  after  de- 
livery, 416. 
modern  doctrine,  417. 

rules  respecting,  when  made  after  delivery,  418. 
filling  up  blank  spaces  in  material  parts,  ib. 
deed  altered  in  progress  of  its  execution,  419. 
when  additional  stamp  requisite,  ib. 
fraudulent  alteration  does  not  divest  estate  conveyed,  420. 
estate  not  defeated  by  cancellation  of  lease,  ib. 
secondary  evidence  of  deed  avoided  by  erasure,  ib. 

consequence  of  adding  a  seal  to  instrument  after  its  execution  (Davidson  r. 
Cooper,  1 1  Mees.  &  W.  778). 

AMENDMENTS  IN  EJECTMENTS,  on  the  title,  1036. 
in  the  description  of  the  premises,  ib. 
in  the  day  of  the  demise,  1 037. 
by  adding  a  new  demise,  ib. 
in  the  name  of  the  feigned  lessee,  ib. 
correction  of  mistake  in  notice  annexed,  1038. 
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AMENDMENT  IN  EJECTMENT— ccm^mKw/. 
for  non-payment  of  rent,  ib. 
in  the  date  of  the  demise,  ib. 
by  striking  out  a  lessor  of  the  plaintiff,  ib. 
omission  of  a  denomination  of  land,  its  effect,  1039. 
of  defence  taken  erroneously,  1047* 

ANTICIPATION  OF  PAYMENT,  whether  a  valid  discharge  of  rent,  968. 
whether  binding  on  purchasers,  969,  1279. 

PPORTIONMENT  OF  RENT,  not  apportionable  after  tortious  eviction  by 

lessor,  358. 
after  eviction  of  part  by  title,  ib. 
where  tenant  only  gets  possession  of  parcel,  (Holgate  v,  Kay,  1  Carr.  &  K. 

341),  ib. 
by  severance  of  the  reversion,  359. 
rent-charge  divisible  by  owner,  360. 

whether  assignee  of  parcel  b  liable  in  debt  for  more  than  his  own  rent,  ib. 
action  of  debt  the  appropriate  mode  for  apportioning  rent,  ib. 
apportionable  in  replevin,  360. 
when  by  action  of  covenant,  360. 
in  respect  of  time,  361. 
by  Statute  23  &  24  Geo.  III.  c.  46,  361. 
where  lease  determines  by  lessor's  death,  363. 
or  by  death  of  cestuique  vie,  363. 
on  lease,  under  the  Court,  of  lunatic's  estate,  364. 
on  a  holding  imder  the  Court,  by  sale  imder  decree,  368. 
by  Statute  4  &  5  Will.  IV.  c.  22,  364. 
construction  of  this  Act,  367* 
no  apportionment  between  heir  and  executor  (Browne  o.  Amyot,  3  Hare,  173), 

367,  368. 
nor  on  parol  demises,  368. 
nor  on  entry  for  a  forfeiture,  ib. 

PPROPRIATION   OF  PAYMENTS,  right  of  debtor  to   appropriate  pay- 
ments, 962. 
rules  of  the  civil  law,  963. 

creditor  may  appropriate  when  debtor  omits  doing  so,  ib. 
application  of  unappropriated  payments,  964. 
when  applied  according  to  priority  of  obligations,  965. 
partnership  money  applicable  to  partnership  debts,  ib. 
application  of  payments  by  bankers,  ib. 
receipt  of  rent  by  elegit  creditors  how  appropriated,  966. 
surety  not  to  be  prejudiced  by,  ib. 

PPURTENANCES,  meaning  of  the  expression,  396. 

propriety  of  relation  must  exist  between  principal  and  accessary,  397. 

land  usually  occupied  with  a  house,  does  not  pass  as,  ib. 

imless  intention  appears  from  the  context,  397* 

easement  extinguished  by  unity  of  ownership  does  not  pass  as,  398. 
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unless  renewed  by  reference  to  prior  rajoyment,  308. 
common  of  turbary,  513. 

ARBITRATION,  covenant  to  refer  matters  respecting  demised  premises,  525. 

ASSIGNMENT,  nature  of,  130. 
difference  between  lease  and,  ib. 
lessee  for  years  may  assign  before  entry,  617. 
assignee  of  lease,  after  entry,  liable  to  covenants,  thoqgh  he  does  not  execute, 

383. 
effected  by  any  writing  signed  by  assignor,  7  &  8  Vict  c.  76,  s.  3,  130. 
a  reversion  can  only  pass  by  deed,  131. 
or  freehold  interest,  118, 131. 
what  reversion  constitutes  underlease,  131. 
omission  to  r^;ister  lease,  not  supplied  by  registry  of,  431. 
usual  covenants  for  title  by  vendor  upon,  466. 

implied  covenant  to  indemnify  assignee  against  old  arrears  of  rent,  456. 
assignee  only  liable  for  breaches  of  covenant  in  his  own  time,  482. 
unless  bound  by  express  covenant,  483. 
usual  covenants  by  vendee  upon,  466. 
action  for  not  indemnifying  assignor  against  rent,  481. 
of  reversion,  docs  not  transfer  rent  previously  due,  487* 
arrears  of  rent  assigned  must  be  enforced  in  assignor's  name,  488. 
except  in  cases  of  bankruptcy  or  insolvency,  489. 
attorney  answerable  for  insertion  of  improper  covenant  in,  471* 
assignee  of  leasehold  only  bound  by  covenants  running  with  the  land,  505. 
assignee  exonerated  from  further  liability  by  assigning  over,  531. 
made  to  insolvent,  not  fraudulent,  ib. 
executors  bound  to  assign  burthensome  lease,  530. 
liability  of  equitable  assignee  in  possession,  485. 
by  sheriff,  must  be  actually  executed,  533. 

ATTESTATION,  to  lease,  not  essential,  414. 
unless  required  by  power,  ib, 
or  for  the  purpose  of  registration,  ib. 
to  lease  executed  by  agent,  412. 

ATTORNEY,  LETTER  OF,  nature  of,  956. 
when  irrevocable,  ib. 

determined  by  the  death  of  the  principal,  ib. 
when  given  to  two  persons  jointly,  both  must  concur,  957. 
how  lease  to  be  executed  under,  412. 

ATTORNMENT,  requisite,  at  common  law,  for  the  transfer  of  rent  and  serrices, 
18. 
but  not  when  reversion  acquired  by  matter  of  law,  ib. 
to  strangers,  avoided  by  Statute,  19. 
necesity  of,  abolished,  ib. 

AUCTIONEER,  effect  of  verbal  representations  by,  164. 
duty  of,  in  the  sale  of  leasehold  interests,  172. 
production  of  lessor's  title  should  be  dispensed  with  by,  172. 
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OWRYy  distinction  between  cognizance  and,  840. 

how  cog^zance  to  be  made,  ib. 

bj  whom,  and  under  what  authority,  841 . 

different  sorts  of  avowry  at  common  law,  842. 

under  Statute,  33  Hen.  VIII.  ses.  1,  c.  17*  843. 

necessary  allegations  in  avowry  for  rent,  at  common  law,  844. 

general  avowry  by  Statute,  ib. 

extends  to  all  cases  of  landlord  and  tenant  at  a  fixed  rent,  845. 

and  to  holdings  under  executory  contracts  for  leases,  ib. 

but  landlord  must  have  a  reversion,  ib. 

and  must  continue  seised  of  the  same  reversion,  847. 

lies  for  a  penal  rent,  ib. 

or  for  rent  payable  in  advance,  ib. 

or  for  rent  of  furnished  lodgings,  848. 

but  not  for  a  rent-charge,  845. 

one  cause  may  be  assigned  for  distress,  and  avowry  may  be  made  for  another, 

848. 
allegations  to  be  contained  in  general  avowry,  ib. 
tenants  in  common  must  sever  in  avowry  for  rent,  850. 
must  answer  the  whole  subject  of  complaint,  ib. 
but  matter  of  aggravation  need  not  be  traversed,  835. 
where  the  right  to  distrain  is  given  by  Statute,  853« 
where  distress  made  within  six  months  after  determination  of  lease,  ib. 

:LIFF.— (See  Agent.) 
authority  to  distrain,  745. 
subsequent  recognition  of,  746. 
adoption  of  distress  by  executor,  739. 
liability  of  landlord  for  actso&  656-746. 

^}KRUPT  LESSEE,  specific  performance  not  enforced  in  fieivour  of,  when 
landlord  was  ignorant  of  the  circumstance,  167* 

whether  subsequent  bankruptcy  any  ground  for  resisting,  ib. 

whether  his  assignees  can  enforce  agreement  partly  performed,  168. 

no  distress  on  bankrupt's  effects  available  for  more  than  one  year's  rent  accrued 
prior  to  the  date  of  the  commission,  769. 

but  the  landlord  is  not  restricted  to  a  year's  rent,  upon  distress  made  prior  to 
the  act  of  bankruptcy,  771. 

and  may  distrain  after  the  bankruptcy  the  goods  of  a  third  person  on  the  premi- 
ses, 770. 

discharged  from  rent  and  covenants,  upon  acceptance  of  the  lease  by  his  assig- 
nees, after  date  of  the  commission,  769. 

until  the  lease  is  given  up  to  the  assignees,  the  landlord  retains  his  right  to  dis- 
train, 770. 

upon  the  refusal  of  the  assignees,  the  bankrupt  is  exonerated  by  giving  up  the 
lease  to  the  landlord,  ib. 

the  landlord  not  bound  to  pay  for  tenant's  fixtures  when  the  lease  b  relin- 
quished, 649. 

VOL.  II.  2  P 
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assignees  of,  not  liable  for  the  fractional  part  of  an  accruing  gale  doe  when 

lease  was  given  up,  489. 
assignees  of,  only  liable  during  their  actual  occupation  of  yearly  hol<fing,  d31. 
where  mortgagor  became  bankrupt  after  demising  a  furnished  house,  assignees 
of  bankrupt  entitled  to  portion  of  the  rent,  939. 
BEASTS  OF  THE  PLOUGH,  when  exempted  from  distress,  768. 

BOUNDARIES,  distinction  between  fences  and,  696. 
duty  of  tenant  to  preserve,  ib. 
remedy  in  Equity  where  tenant  has  confounded,  ib. 
writ  of  perambulation,  697* 
commission  of  perambulation,  ib. 

where  it  lies  to  ascertain  boundaries  of  adjoining  estates,  ib. 
when  lessee  for  lives  renewable  for  ever  encroaches  on  his  landlord's  estate,  C96. 
reputation  of,  when  admissible  evidence,  ib. 
Irish  Statutes  relating  to,  ib. 
mode  of  proceeding  imder  Boundary  Act,  704. 
bill  in  Equity  to  ascertain,  705. 
Ordnance  Survey  Act,  704. 
Irish  Statutes  relating  to  fences,  706. 
escape  of  cattle  through  defect  offences,  712. 
malicious  injury  to  fences,  ib. 
property  in  ditches  between  adjoining  estates,  713. 
Act  for  planting  double  ditches,  715. 
trespass  by  cattle  on  land  unprotected  by  fences,  ib. 
implied  obligation  of  tenant  to  repair  fences,  716. 

BR  ACTON,  follows  Justinian's  Institutes,  6. 

BREHON  LAW,  use  of,  prohibited  to  persons  of  British  race,  ib. 

BURNING  LAND,  Statutes  prohibiting,  C80. 

CANCELLATION  OF  LEASE,  does  not  divest  estate  conveyed,  420. 

CHARITY  LANDS,  not  comprised  in  Statutes  of  Limitation,  1242. 

CHATTELS  REAL,  how  constituted,  3. 

devolve  upon  personal  representatives,  ib. — See  *'  Term  of  Years." 

cannot  be  made  transmissible  to  heirs,  ib. 

of  inferior  degree  to  freeholds,  131. 

confer  no  seisin,  4. 

possession  of,  deemed  possession  of  freeholder,  ib. 

remainder  in,  after  a  life  estate,  formerly  held  to  be  void,  5. 

supported  as  an  executory  devise,  ib. 

when  limited  bv  deed,  ib. 

CIVIL  BILL  EJECTMENT— Desertion— Statute  for    recovery    of  deserwd 

tenements,  1175. 
difference  between  English  and  Irish  Statutes  for  desertion,  1177. 
Irish  Statute  applies  only  to  holdings  by  instruments,  with  clause  of  re-entrr. 

ib. 
what  constitutes  desertion,  1178. 
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L  BILL  EJECTMENT— DssBRTioN—coii^tntttft/. 
ualification  of  viewing  justices,  1180. 
roceeding^  by  justices  upon  the  view,  ib. 
ontents  of  certificate,  1181. 
intents  of  civil  biU,  ib. 

ds-statement  of  the  holding  vitiates  eviction,  ib. 
ffidavit  to  verify,  1183. 
arvice  of  process  on,  ib. 
roofs  on  hearing,  1184. 
Non-payment  of  Rent,  remedy  by  civil  bill  for  non-payment  of  rent,  1 185. 

founded  on,  and  regulated  by  the  Ejectment  Acts,  ib. 

service  of  civil  bill  process,  ib. 

premises  must  be  holden  by  instrument  in  writing,  1 186. 

need  not  contain  actual  demise,  1 187* 

or  condition  of  re-entry,  ib. 

triennial  receipt  of  rent,  evidence  of  title  in,  ib. 

contents  of  civil  bill,  ib. 

proofs  on  hearing,  1 188. 

civil  bill  for  redemption,  1 189. 

mode  of  proceeding  under,  ib. 
OvEaHOLDiNo— agidnst  overholding  tenants,  1 191. 

extends  to  all  expired  tenancies  where  the  rent  does  not  exceed  £46  Ss,  U.,  ib. 

possession  must  be  demanded,  1192. 

by  the  landlord,  or  his  bailiff,  ib. 

need  not  be  demanded  from  undertenants,  ib. 

how  demand  should  be  made,  1193. 

when  to  be  made,  ib. 

inmiediate  tenant  and  occupiers  must  be  served,  ib. 

intermediate  claimants  need  not  be  served,  1 194. 

contents  of  civil  bill  for,  ib. 

whole  of  the  lands  must  be  comprised  in  the  civil  bill,  ib. 

proofs  on  the  hearing,  1195. 

equitable  defence,  1196. 

part  performance,  ib. 

registry  of  decree,  1197. 
Adve&se  Claimant,  civil  bill  by  adverse  claimant,  ib. 

prescribed  limits  of  jurisdiction,  1198. 

claims  of  both  parties  must  be  derived  under  the  same  instrument,  ib. 

includes  yearly  holdings,  ib. 

title  must  be  shewn  to  all  the  lands  comprised  in  the  process,  1199. 

contents  of  civil  bill  for,  ib. 
ow  to  be  framed  in  respect  of  parties,  1 199. 
gmnot  be  amended,  1200. 
Kihnical  errors  do  not  vitiate,  ib. 
eath  of  one  of  several  defendants  before  hearing,  ib. 
'here  premises  lie  in  two  counties,  ib. 

tieriffs  at  their  peril  may  appoint  persons  to  execute  decree  in,  ib. 
ight  of  appeal,  1201. 

2p2 


1306  INDEX. 

CIVIL  BILL  REPLEVIN,  remedy  by.  882.~.See  Replevin. 

CIVIL  BILL,  for  improper  distress,  889. 

for  double  value  against  overholding  tenant,  ib. 

for  mesne  profits,  1211. 

levy  under,  entitles  landlord  to  a  year's  rent,  778. 

COMMENCEMENT  OF  LEASE,  must  be  certain,  18L 
or  reducible  to  a  certainty,  182. 
in  computation,  181. 
or  interest,  ib. 
lease  commences  from  delivery,  when  time  not  otherwise  fixed,  183. 

COMMON  LAW,  sources  of,  6. 

influence  of  the  civil  law  on  the,  ib. 

explained  and  extended  by  judicial  determinations,  7. 

COMMON,  RIGHT  OF,  nature  of,  308. 
confers  an  interest  in  the  soil,  ib. 
how  it  differs  from  an  easement,  ib. 
approvement  of  common,  314. 
remedy  for  disturbance  of,  315. 
obstruction  of  access  to,  how  to  be  alleged,  316. 
invalidity  of  indefinite  clium  of  (Clayton  v.  Corby,  8  Jurist.  212). 
Statutes  for  protection  of,  316. 

presumption  of  grant  after  enjoyment  for  twenty  years,  318. 
enclosure  of  common  for  twenty  years,  3)9. 
extinguished  by  unity  of  ownership,  ib. 
by  release  of  right  in  part,  320. 
suspended  by  acceptance  of  lease  of  part,  3)9. 

COMMON  OF  PASTURE,  admeasurement  of,  by  levancy  and  couchancy,  310. 
appurtenant,  ib. 
appendant,  ib. 

cannot  appertain  to  house  without  land,  ib. 
cannot  be  used  for  cattle  of  strangers,  311. 
for  definite  number  of  cattle,  ib. 
when  apportionable,  ib. 
remedy  for  disturbance  of,  315. 

commoner  cannot  distrain  upon  the  owner  of  the  soil,  ib. 
nor  upon  another  commoner,  ib. 
landlord  may  distrain  the  cattle  of  strangers,  316. 
or  the  cattle  of  commoner  surcharging,  ib. 

COMMON  OF  TURBARY,  different  rights  of  turbary,  311. 
only  appurtenant  to  a  house,  312. 
turf  not  to  be  cut  for  sale,  ib. 
nor  for  manufactory,  ib. 
nor  for  burning  lime,  ib. 

nor  for  consumption  in  houses  built  aflter  the  demise,  ib. 
right  of  spreading  and  drying  turf,  313. 
cannot  be  severed  from  the  house  to  which  it  is  annexed,  ib. 
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VfMON  OF  TVRB ARY-^antinued. 
what  words  will  confer  right  of  torhary,  313. 
reclaimed  bog^  not  to  be  used  for  turbary,  314. 
in  such  part  as  shall  be  assigned,  ib. 
in  gross,  313. 
approvement  of,  314. 

MCURRENT  LEASES,  operation  of,  19. 47. 

when  valid  tmder  leasing  power,  49. 

absolutely  void  when  made  for  same  term  as  original  lease,  180, 867* 

unless  under  seal,  180,  867< — See  Letzsing  Potoer. 

NDITIONS,  nature  of,  549. 

in  law,  or  in  deed,  ib. 

form  of  conditions  of  re-entry,  550. 

what  words  constitute,  ib. 

construction  of,  551. 

may  be  reserved  in  instruments  not  under  seal,  552. 

prohibiting  certain  trades,  553. 

against  assigning  or  underletting,  554. 

acts  of  lessor  defeating  such  conditions  at  common  law,  555. 

effect  of  partial  dispensation,  ib. 

whether  letting  lodgings  a  breach  of  condition  against  underletting,  557* 

when  binding  upon  real  and  personal  representatives  of  lessee,  559. 

clause  against  alienation  extends  only  to  voluntary  assigns,  ib. 

leases  defeasible  on  bankruptcy  of  lessee,  561. 

or  on  his  insolvency,  562. 

conditions  annexed  to  the  duration  of  leases,  ib. 

where  lease  determinable  by  conditional  limitation,  ib. 

property  given  by  will  cannot  be  made  determinable  on  owner's  bankruptcy,  ib. 

waiver  of  condition  by  landlord,  565. 

waiver  of  particular  breach,  566. 

waiver  of  forfeiture  for  not  repairing,  568. 

assignees  of  reversion  enabled  to  take  advantage  of  breach  of  condition,  569. 

grantor  may  take  advantage  of,  without  retaining  reversion,  570. 

same  reversion  must  continue  which  existed  when  lease  was  made,  571* 

assignee  of  part  of  the  estate  in  the  reversion,  572. 

right  of  re-entry  cannot  be  reserved  to  a  stranger,  ib. 

must  defeat  the  entire  estate,  573. 

cannot  be  apportioned  by  party's  own  act,  ib. 

otherwise  by  act  of  law,  ib. 

remedies  under  clause  of  re-entry  for  recovery  of  rent,  575. 

under  the  Statute  of  Uses,  576. 

upon  the  grant  of  a  rent  out  of  lands,  ib. 

effect  of  condition  of  re-entry  upon  leases  void,  or  voidable,  ib. 

how  conditions  maybe  created  in  demises,  577* 

what  authority  required  to  enter  for  condition  broken,  598. 

STS,  of  suit  for  renewal,  285. 
of  preparing  leases,  379. 
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against  defendant  in  ejectment  for  not  appearing  on  the  trial,  1069. 

of  undefended  ejectment,  ib. 

against  defendant  after  verdict  and  judgement,  1070. 

real  defendant,  though  not  a  party,  ordered  to  pay  costs  of  ejectment,  1071. 

of  verdict  for  defendant,  ib. 

or  nonsuit  on  merits,  ib. 

on  verdict  for  defendant  after  death  of  sole  lessor  of  the  plaindff,  1063. 

may  enforce  payment  of  costs  ft'om  any  lessor  of  the  plaintiff^  1071. 

but  remedy  lies  agiunst  attorney  where  the  name  of  party  b  used  without  his 

knowledge,  ib. 
in  action  for  irregular  distress,  881. 

COUNTERPART,  meaning  of  the  term.  377. 

variance  between  original  and  counterpart  of  lease,  376. 
evidence  of  original,  (Doe  dem  Lord  Egremont  v.  Pulman,  2  Q.  B.  Rep.  622), 
ib. 

COVENANTS, how  constituted,  454. 

equivocal  expressions  most  strongly  construed  against  party  stipulating,  455. 

privity  of  contract  and  estate,  459. 

implied  from  particular  expressions,  456. 

liability  of  executors,  454,  528. 

quiet  enjoyment,  461. 

for  title,  466. 

for  indemnity,  477- 

Rent,  for  payment  of,  485. 

binding  on  heirs  with  assets,  if  named,  ib. 

whether  broken  in  ancestor's  life-time  or  afterwards,  ib. 

lessee  liable  during  continuance  of  demise,  ib. 

and  assignee  during  his  enjoyment,  486. 

conditional  covenant,  ib. 

reservation  of  penal  rent,  on  breach  of,  ib. 

where  tenant  enjoys  under  lease  void  at  law,  ib. 

after  determination  of  lease,  487. 

assignment  of  reversion  does  not  transfer  rent  previously  due,  ib. 

remedy  for  rent  accruing  before  entry  for  condition  broken,  ib. 

or  due  at  the  time  of  execution  in  ejectment  for  its  non-payment,  ib. 

arrear  of  rent  assigned  by  deed  must  be  enforced  in  assignor's  name,  488. 

in  case  of  destruction  ])y  accidental  fire,  ib. 

person  not  named  a  party  may  covenant  with  a  party  to  the  lease,  381. 
To  REPAIR,  nature  of  tenantable  repairs,  489. 

construction  of  covenants  to  repair,  490. 

in  cases  of  accidental  fire,  492. 

difference  between  English  and  Irish  Statutes  on  this  subject,  493. 

in  cases  of  accidental  fire,  where  lessee  covenants  to  repair,  ib. 

exceptions  of  casualties  by  fire,  494. 

no  relief  in  Equity,  ib. 

whether  inherent  defect  in  buildings  excuses  payment  of  rent,  495. 
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breach  by  lessor  of  covenant  to  repair,  no  defence  to  action  for  rent,  495. 

general  covenant  to  repair  binds  trade  fixtures,  486. 

when  covenant  to  repiur  deemed  broken,  ib. 

measiure  of  damages,  497. 

under  equitable  contract  for  a  lease,  ib. 

limited  covenant  to  repair  after  notice,  ib. 

liberty  to  view  demised  premises,  499. 

entry  of  executors  renders  them  personally  liable,  ib. 

eviction  of  parcel  by  lessor  no  defence  for  not  repairing,  ib. 

COVENANTS  FOR  HUSBANDRY,  obligation  of  tenant  for  good  husbandry, 
499. 
not  to  remove  manure,  ib. 

equitable  interference  to  restrain  breach  of,  501,  686. 
penalty,  or  liquidated  damages,  501. 

no  relief  in  Equity  against  forfeiture  for  not  repairing,  503. 
covenant  to  repair  not  specifically  enforced  in  Equity,  ib. 
breach  of  express  covenant  restrained  by  injunction,  501. 
but  not  breaches  of  implied  covenants,  502. 
whether  contract  to  erect  buildings  enforced  in  Equity,  504. 
discovery  of  breaches  of  covenant  in  aid  of  action  for  penal  rent,  ib. 

COVENANTS,  RUNNING,  nature  of,  506. 

binding  upon  assignee  of  lessee  at  common  law,  507. 

what  covenants  run  with  the  reversion  at  common  law,  506. 

do  not  run  with  personal  chattels,  ib. 

Statute  of  Reversions,  507. 

what  covenants  within  the  Act,  508. 

who  are  assignees  within  the  Act,  ib. 

effect  of  Irish  Statute,  5  Geo.  II.  c.  4,  upon  renewed  leases,  537. 

benefit  of  covenants  lost  by  merger  of  immediate  reversion,  509. 

assignee  must  take  the  same  estate  in  the  reversion  as  the  original  purchaser, 

510. 
covenants  respecting  incorporeal  hereditaments,  ib. 
in  leases  executed  only  by  lessee,  511. 
covenants  for  title  run  with  the  land  against  vendor,  512. 
as  long  as  the  reversion  and  subject  of  covenant  belong  to  the  same  owner,  ib. 
covenant  to  supply  dwelling-house  with  water,  513. 
right  of  pre-emption,  514. 

benefit  of  covenants  by  stranger,  with  owner  of  land,  515. 
whether  burthen  of  covenants  runs  with  land,  512,  516. 
covenants  by  owners  of  tenements,  as  to  their  mode  of  enjoyment,  in  respect  of 

third  persons,  515. 
covenant  for  payment  of  rent-charge,  517. 
for  not  repairing  after  lessor  has  parted  with  the  rent,  520. 
or  for  the  rent,  after  parting  with  the  reversion,  ib. 
for  production  of  title  deeds,  518. 
equitable  relief  as  to  title  deeds,  519. 
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assignees,  if  named,  bound  by  covenants  relating  to  maintenance  of  subject  of 

demise,  524. 
collateral  covenants,  520. 
covenants  by  lessee  with  equitable  owner,  521. 
remainder-man  deemed  assignee  of  reversion,  522. 
remedy  by  Statute  of  Reversions  reciprocal,  523. 
covenants  do  not  run  with  estates  by  estoppel,  443. 
implied  covenants  run  with  the  land,  523. 
covenant  to  keep  premises  insured,  524. 
to  submit  matters  to  arbitration,  525. 
in  respect  of  dealings  in  trade,  ib. 
summary  of  covenants  running  with  the  land,  526. 
or  with  the  reversion,  527. 

action  of  covenant  lies  by  or  against  assignee  of  parcel,  528. 
or  by  or  against  grantee  of  reversions  of  parcel,  ib. 
or  by  or  against  grantee  of  part  of  the  reversion,  529. 
Irish  Statute,  1 1  Anne,  c.  2,  s.  6,  making  assignee  liable  to  covenants  binding 

lessee,  ib. 
transfers  privity  of  contract  to  assignee  of  lessee,  in  covenants  running  with  the 

land,  ib. 
renders  action  of  covenant  against  assignees  of  leaseholds  transitory,  ib. 
assignee  of  reversion  can  only  recover  for  breaches  during  his  ownership,  ib. 
assignee  of  lessee  not  responsible  for  breaches  before  assignment,  482,  530. 
mortgagee  of  leaseholds  liable  to  rent  and  covenants,  536. 
exonerated  from  future  liability  by  assigning  over,  531. 
assignment  to  insolvent,  ib. 

duty  of  executor  to  assign  burthensorae  lease,  532. 
effect  of  assignment  by  act  of  law,  533. 
equitable  assignee  in  possession  bound  by,  537. 

COVENANT,  ACTION  OF,  statement  of  breach  in,  913. 
not  to  be  more  extensive  than  the  covenant,  914. 
ought  not  to  be  narrowed  by  affirmative  words,  915. 
should  not  be  too  general,  914. 
assignment  of  breach  on  disjunctive  covenant,  915. 
Ues  against  devisee  for  breaches  in  testator's  life-time,  545. 
covenants  joint  and  several,  915. 
Pleas  in,  non  est/actum^  916. 

payment  of  the  several  gales  of  rent  when  they  fell  due,  917. 

levy  by  distress  not  good  (Aldridge  v.  Howard,  5  Scott's  N.  R.  623),  ib. 

covenant  cannot  be  discharged  by  parol,  ib. 

accord  and  satisfaction,  918. — See  Accord, 

eviction,  919. — See  Eviction. 

determination  of  lessor's  estate,  920. 

set  off,  ib. 

release,  921. 

CROWN,   THE,  real  property  dorived  from,  1. 
prerogative  in  mines,  370. 
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ROWN,  THE-^antiwted. 
right  of  pre-emption,  371. 
royal  mine  at  Arlclow,  ib. 
creation  of  tenures  by  license  from,  28,  348. 
replevin  does  not  lie  for  goods  seized  on  behalf  of,  81 1 . 
land  belonging  to,  not  liable  to  distress,  783. 

AMAGE  FEASANT,  avowry  for,  must  set  out  title,  854. 

after  tenant's  interest  expires,  he  cannot  distrain  his  landlord's  cattle  for,  854. 
distress  for,  must  be  made  while  cattle  are  actually  trespassing,  855. 
each  animal  only  liable  for  its  own  damage,  ib. — See  Fences. 
plea  that  landlord  took  the  goods  of  his  own  wrong,  866. 

►EBT,  ACTION  OF,  nature  of,  890. 
when  it  lies,  ib. 

did  not  lie,  at  common  law,  on  freehold  lease,  891. 
until  after  the  lease  determined,  ib. 
extended  by  Statute  to  recovery  of  freehold  rents,  ib. 
but  not  to  freehold  annuities,  ib. 
by  personal  representatives  for  recovery  of  freehold  rents  due  to  deceased 

owner,  892. 
founded  on  privity  of  contract,  ib. 
does  not  lie  by  grantee  of  reversion  against  lessee  assigning  before  rent  fell 

due.  893. 
otherwise  where  lessee  only  assigned  part,  ib. 

lessor,  after  parting  with  reversion,  may  recover  rent  previously  due,  ib. 
lies  for  rent  reserved  on  assignment  of  lease,  894. 
does  not  lie  against  lessee  for  rent  due  after  assignment  by  him  with  lessor's 

concurrence,  ib. 
assignee  of  lessee  exonerated  from  rent  by  assignment  over,  895. 
against  personal  representatives  of  lessee,  ib. 
when  maintainable  personally  against  executors,  ib. 
for  double  rent  imder  Statute  15  Geo.  II.  c.  19,  896. 
but  not  after  judgment  in  ejectment,  1208. 
debt  for  double  value  under  Statute  11  Anne,  c.  2,  897,  1208. 
whether  tenant  liable  by  overholding  of  his  co-tenant  (12  Mees.  &  \V.  316),  898. 
overholding  must  be  wilful,  899. 
does  not  extend  to  weekly  or  monthly  holdings,  ib. 
remedy  by  civil  bill  for  double  value  (Black  v.  Campbell,  3  Cr.  &  D.  C.  C. 

181,)  899. 
Pleaoings  in  :  venue  in,  when  local  or  transitory,  900,  945. 

declaration  in,  maybe  general  without  setting  out  lease,  901. 

deeds  should  be  pleaded  according  to  their  legal  effect,  ib. 

declaration  need  not  shew  whether  instrument,  a  lease  or  executory  con- 
tract, 902. 

when  profert  must  be  made,  ib. 

profert  of  lease  for  a  year  need  not  be  made,  903. 

deed  set  out  on  oyer  deemed  part  of  the  declaration,  904. 

mode  of  pleading  by  assignee  of  the  reversion,  905. 
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Assignee  of  the  reveraon  must  deduce  his  own  title  Aroanjtk  iateniMdiate 

assignments,  907* 
declaration  may  allege  that  all  the  lessee's  estate  came  to  defeodtntbj 

assignment,  ib. 
does  not  lie  by  head-landlord  against  nndertenant,  ib. 
lies  against  assignee  of  lessee  in  parcel,  908. 
or  against  all  the  asdgnees  of  sereral  parcels^  ib. 
but  a  partial  assignee  u  only  chargeable  according  to  the  finet,  909. 
plea  of  nU  debet^  ib. 
riens  m  arreref  910. 
nil  hdbuitf  ib. 
assignment  over,  911. 

that  lessee  was  {Hreyented  from  entering  by  lessor,  ib. 
in&ncy,  ib. 

for  use  and  occnpationy  925. 
by  assignee  of  revernon  against  lessee,  945. 

DEFECTIVE  EXECUTION,  informal  lease  nndor  statutory  power  not  aided 
in  Equity,  74. 
where  Equity  supplies  defects  in  leases  under  private  powers*  75. 

DEFENCE  IN  EJECTMENT,  form  of  defence,  1042. 
when  to  be  taken,  1043. 
by  whom,  ib. 

party  interested,  and  not  senred,  must  get  leave  to  defend,  ib. 
must  apply  to  premises  comprised  in  the  ejectment,  1044. 
consolidation  of  defences^  ib. 
no  consent  rule  in  Ireland,  ib. 
implied  conditions  on  taking,  1045. 
raising  question  of  part  and  parcel,  ib. 
when  confined  to  lands  in  tenant's  possession,  1046. 
defence  for  parcel  in  ejectment  for  non-payment  of  rent  irregular,  ib. 
imless  tenancy  under  claimant  disputed,  ib. 
by  tenant  in  common,  1047. 
amendment  of,  ib. 

DELIVERY  OF  LEASE,  what  sufficient,  411. 
by  corporate  body,  ib. 
when  lease  commences  from,  182. 
conditional,  as  an  escrow,  412. 
no  express  words  necessary,  413. 
becomes  absolute  on  performance  of  the  condition,  ib. 
unconditional  delivery  cannot  be  restrained,  ib. 
apparent  date  of  lease  not  conclusive  as  to  time  of,  54,  183. 

DEMAND  OF  POSSESSION,  after  recognition  of  lawful  possession  by  owuct, 
204. 
how  demand  to  be  made,  581. 
upon  whom,  ib. 
how  tenant  at  will  may  put  an  end  to  his  holding,  ib. 
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when  tenancy  at  will  ceases  without  demand,  581. 
when  put  an  end  to  by  tenant's  disclaimer,  582. 
under  civil  bill,  1192. 

EMISE  ACTUAL,  whether  an  instrument  constitutes  a  lease  or  executory 

agreement,  132. 
requisites  of  actual  demise  (See  Statute  7  &  6  Vict.  c.  76,  s.  4),  ib. 
accepted  proposal  for  a  lease,  134. 
covenant  for  enjoyment  of  land  at  a  fixed  rent,  ib. 
license  to  search  for  and  dispose  of  the  minerals  in  certain  lands,  135. 
where  instrument  provides  for  the  execution  of  a  future  lease,  ib. 
where  it  appears  the  party  has  no  right  to  demise,  134. 
interposition  of  Equity  to  carry  terms  of  actual  demise  into  effect,  139. 
actual  demise  constituted  by  correspondence,  ib. 
executory  agreement  giving  immediate  right  to  distrain,  146. 
lease  for  lives  not  named,  144. 
agreement  under  seal  for  specified  lives,  ib. 
for  lives  and  years  concurrently,  may  be  good  for  the  term,  though  not  for  the 

lives,  145. 

DISCLAIMER  OF  TENANCY,  notice  to  quit  unnecessary  after,  582. 
possession  need  not  be  demanded  aflter,  ib. 
what  sufficient,  583. 

refusal  to  pay  rent  on  a  contested  clium,  ib. 
lease  under  seal  not  forfeited  by,  584. 
must  be  made  prior  to  day  of  demise  in  ejectment,  ib. 
where  defendant  in  ejectment  refuses  to  admit  tenancy,  585. 

DISTRESS,  relinquishment  of,  in  consideration  of  undertaking  by  third  person  to 

pay  rent,  129. 
incident  to  rent,  where  reversion  retained,  348. 
does  not  lie  for  rent  out  of  chattel  real,  without  reversion  or  clause  of  distress, 

349,  731. 
on  chattel  real  for  a  rent  issuing  out  of  freehold  lands,  349. 
right  to  distrain  for  a  yearly  sum  an  implied  grant  of  a  rent,  350. 
lessor  may  distrain  an  assignee  of  parcel  for  the  whole  rent,  780. 
fixtures  not  liable  to,  649. 
origin  and  progress  of  remedy  by,  728. 
property  in  goods  distrained,  ib. 
by  the  civil  law,  729. 
incident  to  rent-service,  ib. 
for  rent-charge,  730,  739. 
for  rent-seek,  730. 

grantee  of  rent-charge  cannot  distrain  lands  holden  under  a  prior  lease,  ib. 
freehold  rent  charged  on  fee  and  on  chattel  real,  731. 
presumption  that  lessor  has  the  freehold,  732. 
or  the  reversion,  ib. 
does  not  lie  for  collateral  rent,  ib. 
nor  when  privity  of  estate  ceases,  ib. 
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does  not  lie  for  unascertained  rent  (Daniel  r.  Grade,  8  Jurist,  709),  733. 

for  rent  under  accepted  proposal,  ib. 

or  executory  agreement,  ib. 

or  for  rent  payable  in  advance,  353, 734. 

but  not  for  rent  on  conditional  agreement  for  a  lease,  734. 

nor  where  lessee  only  gets  part  of  the  subject  demised,  ib. 

Statute  of  Reversions,  10  Car.  I.  sess.  2,  c.  5,  Irish,  735. 

construction  of  Statute  as  to  remedy  by  distress,  736. 

executors  of  person  seised  in  fee  may  distrain  for  rent  due  to  testator  on  letse 

for  years,  738. 
Statute  does  not  extend  to  rent-charge  for  years,  739. 
or  issuing  out  of  term  for  years,  ib. 
executors  may  adopt  distress  directed  by  testator,  ib. 
upon  lease  by  administrator  his  personal  representative  may  distrain,  ib. 
by  devisees,  ib. 
by  mortgagees,  740. 
by  creditors  by  elegit,  741. 
appointment  of  receiver  by  elegit  creditor,  742. 
distress  by  receivers  under  Courts  of  Equity,  743. 
receiver  may  employ  buliff  to  conduct  distress,  744. 
protection  in  Equity  to  receivers  under  the  Court,  745. 
authority  of  bailiff  to  distrain,  ib. 
warrant  to  distrain  does  not  require  a  stamp  (Roberts  v.  Elliott,   11  Mees. 

&  W.  527),  746. 
subsequent  recognition  of  bailiff's  authority,  ib. 
liability  of  landlords  for  acts  of  their  agents,  656,  746. 

ratification  of  previous  trespass   does  not  make  the  party  ratifying  a  tres- 
passer, 748. 
by  joint- tenants,  ib. 
by  tenants  in  common,  ib. 
by  corporations  aggregate,  749. 

multiplication  of  distresses  by  acts  of  reversioner,  359,  749. 
or  by  splitting  rent-charge,  ib. 

When  to  be  made  :  on  what  day  rent  becomes  payable,  750. 

when  distress  may  be  made,  751. 

no  demand  requisite  prior  to,  750. 

unless  rent  reserved  payable  off  the  land,  751,  870. 

or  for  a  penal  rent,  751. 

or  where  days  of  payment  are  uncertain,  ib. 

rent-days  cannot  be  varied  by  parol,  ib. 

illegal  after  previous  tender,  752. 

tender  too  late  after  impounding  on  the  premises,  ib. 

growing  crops  redeemed  from,  by  tender,  752. 

illegal  after  sunset  and  before  sunrise,  752. 

or  when  made  on  Sunday,  753. 

allowed  by  Statute  during  six  months  after  determination  of  demise,  ib. 

right  to  distrain  continues  while  way-going  crop  remains,  754. 
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pending  ejectment,  754. 
on  fraudulent  remoyal  of  chattels,  755. 

before  rent  becomes  due,  757. 

or  after  tenancy  has  ceased,  ib. 
may  be  fraudulent,  though  not  clandestine,  ib. 
extends  only  to  goods  of  immediate  tenant,  ib. 
seizure  and  removal  by  bond  fide  creditor,  758. 
several  distresses  for  same  gale  of  rent,  759. 
Exemptions  from,  of  goods  which  cannot  be  restored  without  injury,  ib. 
hay  and  com  threshed  and  unthreshed  subject  to,  760,  787* 
but  cannot  be  lawfully  removed  before  sale,  791. 
of  untamed  animals,  760. 
of  things  fixed  to  the  freehold,  ib. 
of  muniments  of  title,  ib. 
growing  crops  distrainable,  761. 
cannot  be  sold  until  ripe,  762. 
may  be  immediately  sold  under  execution,  ib. 
growing  crops  not  distrainable  for  rent-charge>  ib. 
landlord  answerable  for  excessive  distress  on  growing  crops,  763. 
exemption  of  goods  sent  to  be  wrought  or  manufactured,  ib. 
cattle  on  their  way  to  fair  or  market,  764. 

goods  supplied  by  owner,  for  the  benefit  ofhis  own  trade,  may  be  distrained,  ib. 
or  machinery  of  employer  for  working  up  the  material,  ib. 
exemption  for  public  convenience,  765. 
carriages  or  property  of  guests  at  a  public  inn,  ib. 
but  not  property  left  by  lodger  at  public  lodging  house,  766. 
nor  cattle  sent  to  graze  on  a  farm,  ib. 
farmer  cannot  distriun  cattle  for  grazing  money,  ib. 
broker  entitled  to  compensation  where  indemnity  given,  ib. 
goods  in  actual  use,  767* 
when  dogs  may  be  seized  damagC'/eascafUy  ib. 
beasts  of  the  plough  when  exempted,  768. 
goods  in  custody  of  the  law,  ib. 
goods  under  distress  by  middleman  are  not  distrainable  by  chief  landlord, 

769. 
when  goods  of  bankrupt  lessee  subject  to,  ib. 
to  what  extent,  770. 
on  goods  of  undertenant  not  discharged  by  previous  certificate  of  bankrupt 

lessee,  ib. 
After  execution,  landlord  entitled  to  a  year's  rent  out  of  tenant's  goods 

under  execution,  771* 
sheriff  bound  to  retain  a  year's  rent  for  landlord,  772. 
if  aware  of  landlord's  claim,  ib. 
while  proceeds  of  the  sale  are  unapplied,  ib. 
affidavit  of  rent  must  be  made  if  required,  773. 
sheriff  not  bound  to  seize  tmtil  rent  satisfied,  ib. 
after  sale  and  removal,  sheriff  answerable,  though  proceeds  insufficient,  ib. 
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where  landlord  oontents  to  a  sale  bj  the  aharHI^  774. 

only  entitled  to  rent  doe  at  the  time  of  aebvrei  775. 
where  rent  payable  in  advanoe^  77^  - 
confined  to  immediate  landlord,  TtS* 
and  to  a  subsisting  teomojB&k 
reoeiTer  competent  to.  daBund  a  jmg'm.reot,  777. 
to  what  execution  tiie  jStatnte  Is  appticaMe^flK 
what  reservation  of  rent  jraffimnt^  Lift, 
upon  a  levy  under  ci?ii  bill  decree,  778. 

remedy  lies  against  the  plaintiflf  on  levy  undsr  mB.  laH  doerett  lb. 
landlord  not  entitled  to  a  year's  rent  out  of  proceeds  of  fixtarea  severed 

and  sold  under  execution,  761. 
a  third  person  satisfying  the  landlord's  rent,  eauMt  stand  in  his  place,  774. 
release  of  rent  to  tenant  to  restore  his  competency  as  a  witneaStSdoes^not 

discharge  the  sheriff  in  action  for  a  year's  rent,  ib. 
rights  of  the  Crown,  778. 
may  be  made  on  any  part  of  denased  premlsei^  780. 
but  not  on  a  highway,  781. 

cattle  trespassing  only  distraiaaUe  while  dmmagw^Aa§emit  ib. 
cattle  on  common  i^purtena^  ib. 
outer  door  not  to  be  broken,  782, 
Grown.lands  not  subject  tQ»  788. 
waiver  of  right  to  dirtrain,  ib. 
when  security  taken  for  rent  waives  right  of,  j884. 
promissory  note  payable  at  a  fbtnre  day,  ib. 
what  debt  may  be  set  off  fgainst  rent,  86^ 
extinguishment  of  demand  for  rent,  864. 
acts  constituting  a,  783. 
particular  of  rent  under  Civil  Bill  Act,  784. 
contents  of  the  particular,  785. 

Impounding,  how  chattels  are  to  be  impounded,  ib. 
charges  for  feeding  in  the  pound,  786. 
may  be  impounded  on  the  premises,  ib. 
what  deemed  an  impounding,  788. 
in  what  pound  to  be  placed,  ib. 
not  to  be  used  or  worked  by  distrainor,  789. 
Statutes  authorizing  sale  of,  ib. 
when  to  be  sold,  ib. 

party  abusing  authority  given  by  law,  becomes  a  trespasser  ab  initio,  793. 
but  not  where  conferred  by  another's  act,  794. 
subsequent  non-feasance  does  not  make  party  a  trespasser,  ib. 
protection  afforded  by  express  clause  of,  795. 
effect  of  English  Statute  as  to  irregularity  of,  796. 
what  irregularities  make  landlord  a  trespasser,  ib. 
proofs  in  action  for  improperly  conducting  a,  797* 
waiver  of  irregularity  by  tenant's  act,  798. 
excessive  distre8s,action  for,  ib. 
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measure  of  damages,  798. 

effect  of  tenant's  recovery  in  replevin*  in  action  for,  799. 

justification  by  landlord  under  general  issue,  800. 

when  the  presence  of  a  constable  justifiable,  in  distraining  for  rent,  802. 

police  constable  can  only  be  employed  in,  where  informations  sworn  of  forcible 

resistance,  ib. 
rescue  of  cattle  taken  damage-fecucaUt  803. 
costs  in  actions  for  irregularity  of,  881. 
civil  bill  for  improper,  889. 

OUBLE  RENT,  when  it  may  be  enforced,  896,  854. 

OUBLE  VALUE,  action  of  debt  for,  897. 

•RIP,  RIGHT  OF,  right  to  discharge  ram-water,  333. 

DURATION  OF  LEASE,  where  day  of  the  date  included  in  the  lease,  183. 
where  exclusive,  ib. 

construed  so  as  to  give  validity  to  the  instrument,  ib. 
delivery  of  lease  may  be  shewn  on  a  day  different  firom  its  date,  ib. 
lease  for  years  includes  anniversary  of  the  day  of  its  commencement,  54,  184. 
for  so  many  years  as  J.  S.  shall  name,  185. 
for  twenty-one  years,  and  so  from  twenty-one  years  to  twenty-one  years,  until 

ninety-nine  years  ended,  186. 
for  three  lives,  endures  for  life  of  survivor,  186. 

for  ninety-nine  years,  if  three  lives  last  so  long,  ends  on  fall  of  first  life,  ib. 
for  ninety-nine  years,  in  case  A,  B,  or  C,  so  long  live,  ib. 
to  A  for  his  own  life,  and  for  the  life  of  his  wife,  or  of  his  son,  ib. 
for  the  life  of  an  unborn  child,  187* 

for  three  lives,  or  thirty  one  years,  whichever  shall  last  longer,  ib. 
interpreted  favourably  to  lessee,  ib. 
without  limitation  of  any  period,  188. 

for  twenty-one  years,  if  lessee  so  long  live,  and  continue  in  lessor's  service,  ib. 
enlargement  of  estate  upon  condition,  189. 
for  three  lives,  and  for  such  other  life  as  shall  be  named  within  a  limited  period, 

190. 
estate  vested  in  interest  may  be  enlarged  by  release,  192. 
conveyance  by  lease  and  release,  193. 

bargain  and  sale  for  a  year  made  unnecessary  by  Irish  Statute,  194. 
by  Imperial  Statute,  ib. 

recital  of  lease  for  a  year  in  freehold  leases,  195. 
when  freehold  lease  valid,  without  lease  for  a  year  or  recital,  196. 
any  recital  of,  or  reference  to,  rendered  unnecessary  by  Stat.  7  &  8  Vict  c.  76, 
s.  2. 

DURATION  OF  LIFE,  when  presumed,  976. 

where  cestuique  vie  has  not  been  heard  of  for  seven  years,  977. 
absence  of  cestuique  vie  for  seven  years,  does  not  raise  any  presumption  of  his 
death  at  any  precise  time,  978. 
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EASEMENT,  charaeteristacs  ofp  320. 

inci^kable  of  lerarance  from  tlie  proper^,  ib. 

no  personal  obligatum  oatt  onlaadNOwiier  by  reaaoB  oft  ib. 

oonrentional,  321. 

public  and  private,  ib. 

•ffirmatiTa  oaaemeot  in  another's  land  must  begimled  by  dee^  lt4»  S2K 

negatiye  easement  may  be  created  bj  parol,  125, 822. 

and  may  be  extinguished  bj  parol,  822. 

ezecntory  license  by  parol  oonntenBandaUe,  126»  S23* 

apparent  and  non-i^parent,  888. 

implied  grant  of^  on  sererance  of  holding  by  its  ownerj  ib.  • 

suspended  by  vadty  of  possession,  885. 

ertingnishedby  unity  of  ownership,  885,  820. 

estates  in  both  tenements  must  be  oo-eztensiTe^  835. 

how  extinguished  easements  may  be  renyed,  836. 

EJECTMENT,  PROCEDURE  IN,  orig^ofthe  action,  1004. 
introduced  for  the  benefit  of  tenants  fbr  yearsy  ib. 
remedy  extended  to  recorery  of  the  freehold,  1006. 
modern  mode  of  proceediiig,  ib. 
who  may  defend,  ib. 
procedure  after  defence,  1006. 
adTantages  of  this  remedy,  ib. 
renue  local,  1007. 

unless  changed  by  special  ordnr,  ib. 
Dbmisb,  must  be  laidaftar  the  right  of  ei^  accrues,  1006. 

on  some  day  later  than  the  time  spedifod  in  notice  to  quit,  1009. 

by  personal  representatives,  1010. 

by  corporations  aggregate,  ib. 

must  be  alleged  according  to  the  tide  of  the  lessor  of  the  plaintiff,  ib. 

when  demise  may  be  laid  in  name  of  trustee,  1012. 

how  to  be  laid  where  title  doubtful,  ib. 

where  person  named  a  lessor  of  the  plaintiff  without  his  knowledge,  ib. 

statement  of  lease,  1013. 

of  ouster,  ib. 

declaration,  when  to  be  served,  ib. 

how  to  be  entitled,  1014. 

where  right  accrues  in  or  after  issuable  term,  1015. 

description  of  the  property  in,  1016. 

does  not  lie  for  a  tenement,  1017- 

unless  specifically  described,  ib. 

lies  for  a  moiety,  divided  or  undivided,  1018. 

or  for  tithes,  ib. 

does  not  lie  for  crown -lands,  1019. 

locality  of  premises,  how  to  be  stated,  ib. 

when  misdescribed  in  the  lease,  1021. 

every  separate  denomination  must  be  included  in  ejectment  for  non-pay- 
ment of  rent,  1022. 
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notice  to  appear,  1023. 

notice  that  ejectment  is  brought  for  non-payment  of  rent,  1024. 

what  persons  must  be  served,  ib. — See  Service. 

regular  service,  1027. 

whether  necessary  to  explidn  the  meaning  of,  1026. 

secondary  service,  1027. 

where  tenant  resides  abroad,  1029. 

absconding  tenants,  1030. 

where  tenants  cannot  be  discovered,  1031. 

where  service  resisted,  1034. 

service  on  Sunday,  1035. 

affidavit  of  service,  ib. 

objections  to  jurats  1036. 

supplementary  affidavit,  1043. 

at  what  time,  1044. 

amendment  of  ejectments  on  the  title,  1036. 

for  non-payment  of  rent,  1038. 

moving  on  ejectment,  1041. 

form  of  defence,  1042. — See  Defence, 

when  to  be  entered,  1043. 

by  whom,  ib. 

consolidation  of  defences,  1044. 

no  consent  rule  in  Ireland,  ib. 

conditions  implied  by  defence,  1045. 

on  questions  of  part  and  parcel,  ib. 

where  defence  confined  to  lands  in  tenant's  possession,  1046. 

defence  for  parcel  in  ejectment  for  non-payment  of  rent,  irr^^ar,  ib. 

unless  holding  under  claimant  disputed,  ib. 

defence  by  tenant  in  common,  1047* 

consent  for  judgement  by  tenants,  to  their  landlord's  prejudice,  ib. 

second  declaration  in,  ib. 

joining  issue,  1048. 

judgement,  as  in  case  of  a  nonsuit,  ib. 
Stay  op  Proceedings,  where  lessor  of  the  plaintiff  unknown  to  defendant,  ib. 

or  not  concurring  in  the  suit,  ib. 

or  an  infant,  1049. 

or  foreign  resident,  ib. 

but  not  when  engaged  in  the  public  service,  ib. 

previous  application  for  security  required,  1050. 

where  pauper  undertenant  of  parcel  takes  defence  to  ejectment  for  non- 
payment of  rent,  ib. 

second  ejectment  stayed  until  costs  of  former  ejectment  paid,  1051. 

when  refused,  ib. 

under  Sutute,  1  Geo.  IV.  c.  87,  1052.  | 

construction  of  the  Act,  1054. 

affidavit  to  verify,  1056. 

when  refused  under  this  Act,  1057. 
OL.  II.  2  Q 


1 320  INDEX. 

EJECTMENT,  PROCEDURE  IN— coiiitiiiMd 

consent  for  jadgement  in  ejectment,  1059. 
abatement  of,  1060— See  "  Abaiementr 
revivor  of  judgement  in,  1068. 
writof  restitution,  1074,  1064. 
trial  of  ejectment,  1066. 

under  Statute  1  Geo.  IV.  c.  87,  for  mesne  profits,  1066. 
certificate  for  inmiediate  execution,  1068. 
writ  of  habere,  how  to  be  executed,  1072. 
when  renewed^  1073. 

effect  off  in  respect  of  growing  crops,  1074. 
liability  of  sheriff,  for  delay  in  executing  habere,  ib. 

warrant  of  attorney  to  confess  judgement  in,  eontemporaneoas  with  demise, 
1075. 

EJECTMENT  FOR  NON-PAYMENT  OP  RENT,  where  more  than  halt*. 
year*s  rent  is  due,  under  the  11  Anne,  c.  2,  1091. 
corresponding  English  Act,  4  Geo.  II.  c.  28,  1093. 
objects  of  the  Statute,  1094. 

requisites  to  support  a  proceeding  under  this  Act,  ib. 
insufficient  distress,  1095. 
contents  of  necessary  affidavits,  1096. 
proofs  required  on  the  trial,  1097. 
counter-ejectment  by  evicted  tenant,  1098. 
mortgagees  out  of  possession,  ib. 

Statute  4  Geo.  I.  c.  5,  where  more  than  a  year's  rent  is  due,  1099. 
Statute  8  Geo.  I.  c.  2,  where  a  whole  year*s  rent  is  due,  1 100. 
Statute  5  Geo.  II.  c.  4,  dispensing  with  a  clause  of  re-entry,  1101. 
Statute  25  Geo.  II.  c.  13,  giving  a  remedy  upon  executory  articles,  1102. 
Statute  15  &  16  Geo.  III.  c.  27,  dispensing  with  demand  after  rent  ascertaioei 

1103. 
Ejectment  Acts  construed  as  forming  one  code  of  law,  1104. 
founded  on  the  common  law  right  of  re-entry,  1 105. 
service  of  ejectment  substituted  for  the  common  law  demand,  ib. 
affidavit  of  service  in  nature  of  process,  ib. 
forms  no  part  of  landlord's  title  on  eviction,  1106. 
non-service  of  third  person  out  of  possession,  ib. 
defective  service  on  defendant,  HOT. 
omission  to  serve  trustees,  1 108,  1112. 
persons  in  remainder,  1 1 10. 
conflicting  decisions,  1 1 1 1. 

parol  testimony  to  explain  ambiguity  in  affidavit  of  service,  1113. 
service  on  one  joint-tenant  sufficient,  1 1 14. 

variance  between  second  declaration,  and  declaration  served,  1115. 
where  tenant's  estate  CTanted  in  mortgage,  1 116. 
competitors  for  the  reversion,  1117. 

summary  of  decisions  as  to  persons  who  should  be  served,  1116. 
infants,  lunatics,  &c.  should  be  served,  1118. 
where  lands  in  one  lease  lie  ia  different  counties,  ib. 
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2JECTMENT  FOR  NON-PAYMENT  OF  RENT— coirfmned. 
relation  of  landlord  and  tenant  must  be  subsisting,  1119. 
whether  lands  in  fee-farm  can  be  evicted,  1120. 
ejectment  only  lies  while  reversion  retained,  1121. 
what  reversion  sufficient,  ib. 
when  lessor  parts  with  immediate  reversion,  1 1 22. 
trust  term  not  available  as  a  common  law  demise  before  entry,  1124. 
statutable  remedy  defeated  by  matter  which  would  defeat  entry  at  common 

law,  ib. 
lease  operating  as  grant  of  reversion  in  parcel,  and  of  the  residue  in  possession, 

1125. 
conditions  not  apportionable  by  act  of  the  party,  1 127. 

where  freehold  and  chattels  real  comprised  in  one  lease,  vest  in  different  per- 
sons, 1129. 
condition  suspended  by  landlord's  eviction  of  parcel,  1128,  1132. 
or  by  alteration  in  its  extent  or  quality,  1133. 
statutable  remedy  confined  to  a  sole  lessor,  or  to  persons  jointly  interested, 

1134. 
whether  tenants  in  common  can  evict  for  non-payment  of  rent,  1135. 
right  of  entry  by  parceners,  ib. 

by  joint- tenants,  ib. 

by  executors  having  chattel  reversion,  ib. 
lessee,  by  his  own  act,  cannot  qualify  lessor's  right  to  re-enter,  1 137. 
what  instrument  sufficient  to  sustain  ejectment,  ib. 
must  be  executed  by  lessor,  1 138. 
whether  ejectment  lies  against  a  yearly  tenant,  1139. 

or  against  lessee  for  lives  renewable  for  ever,  after  all  the  lives  have  fallen,  ib. 
where  lessee  compelled  to  produce  his  lease,  1141. 
receipt  of  rent  for  three  years  before  ejectment,  ib. 
but  the  rent  must  be  received  from  tenant  in  possession,  1142. 
at  suit  of  lessee  for  lives  renewable  for  ever,  after  all  the  lives  have  fallen,  ib. 
rent  need  not  be  demanded,  though  required  by  clause  of  re-entry,  1 143. 
a  full  year's  rent  must  be  due,  ib. 

demise  in  ejectment  must  be  laid  after  accruer  of  right  of  entry,  ib. 
whether  Ejectment  Acts  applicable  to  penal  rents,  1144. 
tender  of  rent  and  costs  before  trial,  1146. 
or  after  judgement  by  default,  ib. 
or  by  confession,  ib. 
tender  no  defence  to  the  action>  1 147. 
by  mortgagee,  ib. 

no  relief  after  breach  of  condition  for  not  repairing,  ib. 
ascertainment  of  rent  after  judgement  by  default,  1148. 
effect  of  judgement  and  execution  executed,  1149. 
evidence  on  counter-ejectment  impeaching  eviction,  1150. 
what  acts  amount  to  waiver  before  entry  for  a  forfeiture,  ib. 

after  entry  for  a  forfeiture,  1152. 
waiver  by  acts  of  parties,  after  execution  executed,  1153. 

2q2 
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EJECTMENT  FOR  NON-PAYMENT  OF  RENT— cwrfmuad. 
demise  of  evicted  premises  during  redemptionary  period,  1154. 
whether  demise  absolute  or  conditional,  1155. 
effect  of  redemptionary  demise,  ib. 

Equitable  relief,  relief  in  equity  on  filing  bill,  and  lodging  ascertained  rait 
and  costs,  1157* 

difference  between  Statute  1 1  Anne,  c.  2,  and  succeeding  Acts,  ib. 

tender  of  rent  and  costs  after  execution  executed,  does  not  revest  estate, 
1158. 

forfeiture  saved  by  lodging  rent  due  at  the  time  of  service^  1 159. 

but  tenant  only  restored  on  payment  of  rent  due  at  the  time  of  redeem- 
ing, ib. 

costs  at  law,  how  estimated,  ib. 

what  time  allowed  for  filing  bill  and  lodging  rent,  11 60. 

the  time  may  be  enlarged  by  reason  of  accident,  1161. 
or  of  landIord*s  misconduct,  ib. 
or  by  landlord's  waiver  of  delay,  1 162. 

upon  bill  filed  before  judgement,  where  accounts  complicated,  ib. 

injunction  seldom  granted,  1163. 

rent  claimed  may  be  disputed  on  lodging  rent  and  costs  within  prescribed 
period,  ib. 

where  tenant  entitled  to  equitable  set-off,  1164. 

breaches  of  covenant  do  not  deprive  tenant  of  relief,  ib. 

nor  litigious  conduct,  ib. 

any  specific  interest  entitles  party  to  redeem,  1165. 

acceptance  of  rent  and  costs  revests  tenant's  interest,  ib. 

mortgagee  out  of  possession,  must  redeem  within  nine  months,  if  senred, 
1166. 

landlord,  with  notice  of  unregistered  mortgage,  bound  to  serve  mort- 
gagee, ib. 

unregistered  mortgagee  out  of  possession  has  nine  months  to  redeem,  ib. 

mortgagee  in  possession  allowed  only  six  months  to  redeem,  1166. 

redemption  by  mortgagee,  after  lapse  of  six  months,  enures  to  the  benefit 
of  lessee,  1167. 

whether  mortgagee  redeeming  is  bound  to  apply  the  rents  to  a  prior 
judgement,  ib. 

acts  of  mortgagee  in  relation  to  evicted  lease  may  be  taken  advantage 
of  by  lessee,  1 1 69. 

whether  judgement  creditor  can  sustain  redemption  bill  after  execution 
executed,  1171. 

mode  of  accounting  where  tenant  redeems,  ib. 

where  mortgagee  redeems,  ib. 

where  landlord  enters  under  an  irregular  proceeding,  1172. 

advance  of  money  to  redeem  eviction  gives  a  lien  on  the  lands,  ib. 

whether  landlord  entitled  to  rent  lodged  in  Court  after  tenant's  bill  dis- 
missed, 1173. 

costs  of  suit  in  Equity  when  given,  ib. 

where  the  whole  arrear  of  rent  is  discharged  pending  the  cause,  1174. 
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ELEGIT,  TENANT  BY,  remedy  by  distress.  741. 
receiver  at  suit  of,  742. 
preferable  to  distress,  743. 
appropriation  of  rent  by,  96d, 

EMBLEMENTS,  tenant  at  will  entitled  to,  201. 

where  holding  under  a  Court  of  Equity  is  put  an  end  to  bef(»re  its  regular  ex- 
piration, 631. 
how  they  arise,  629. 
of  what  they  consist,  629,  122. 
crop  of  grass  not  deemed,  630. 
outgoing  tenant  not  entitled  to  costs  of  manuring,  ib. 
landlord  recovering  possession  entitled  to,  ib. 
where  lease  determined  by  collateral  event,  631. 

tenant  for  definite  term  of  years  not  entitled  to,  ib. — See  Way-going  Crop. 
nor  where  the  interest  determined  by  tenants  act,  201,  631. 
surviving  joint-tenant  entitled  to,  632. 
yearly  tenant  when  entitled  to,  632,  636. 
right  to,  as  between  heirs,  devisees,  and  executors,  638. 

ENCROACHMENTS,  lessee  for  lives  renewable  for  ever,  not  disentitled  to  re- 
newal by,  266. 

but  the  encroachments  must  be  restored  before  renewal  enforced,  266,  698. 

on  bogs  or  commons,  721. 

enclosure  of  waste  land  by  commoner  or  stranger,  ib. 

by  tenant  of  adjoining  land,  722. 

presumption  of  license  from  owner,  ib. 

license  to  erect  a  cottage  on  the  waste,  after  being  acted  on,  cannot  be  counter- 
termanded,  723. 

acts  of  interruption  insufficient  to  prevent  adverse  possession^  ib. 

what  recognition  of  title  shews  permissive  occupation,  ib. 

letter  offering  to  take  a  lease  at  a  small  rent,  724. 

strips  of  waste  land  between  high  road  and  adjoining  farm,  ib. 

right  to  the  freehold  of  highway,  725. 

INGLISH  PALE,  its  extent,  12. 

INGLISH  STATUTES,  extended  to  Ireland,  11. 

INLARGEMENT  OF  ESTATE  on  condition,  189. 

NROLMENTS,  STATUTE  OF,  nature  and  object  of,  21. 
bargain  and  sale  for  years  not  within  the  Act,  ib. 

QUIT  ABLE  ESTATE,  origin  and  nature  of,  22. 
how  treated  by  courts  of  law,  23. 

QUITY,  unlimited  covenants  for  title,  entered  into  by  mistake,  may  be  reformed 
in,  476. 

defect  of  title  may  be  supplied  in  Equity  under  the  covenant  for  further  assu- 
rance, ib. 

liability  of  equitable  assignee  in  possession  to  indemnify  lessee  for  breaches  of 
covenant,  485. 
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E  QUIT  Y— con/iniitfrf. 

interference  of,  to  restrain  breaches  of  express  covenants  by  injunction,  501, 686. 

penalty  or  liquidated  damages,  501. 

no  relief  in,  against  forfeitture  for  not  repairing,  503. 

covenant  to  repair  not  specifically  enforced  in,  ib. 

covenant  to  rebuild^  504. 

discovery  of  breaches  of  covenant  in  aid  of  action  for  penal  rent,  ib. 

ESCROW,  deed  in  progress  of  execution  deemed  an  escrow  till  completed,  413.— 
See  Delivery. 

ESTOPPEL,  nature  of,  438. 

where  party  accepts  lease  of  his  own  lands,  439. 

conveyance  by  heir  apparent,  ib. 

restrained  to  feoffments  and  demises  by  indenture,  ib. 

right  of  mortgagee  to  lands  comprised  in  his  mortgage,  though  subsequentlj 

acquired,  441. 
lease  takes  effect  out  of  lands  subsequentiy  acquired,  ib. 
lessee  may  dispute  his  landlord's  titie  in  support  of  his  own  lease,  ib. 
party  bound  by  estoppel  in  one  character  may  shew  a  titie  in  a  different  chs- 

racter,  442. 
benefit  of  covenants  binding  by  estoppel  only,  not  assignable,  443. 
does  not  arise  where  immediate  interest  passes^  ib. 
lessee  not  estopped  from  shewing  his  lessor's  titie  at  an  end,  444. 
operation  of  demises  by  two  or  more  persons,  445. 
must  be  mutual,  446. 

lease  not  executed  by  lessee,  binding  after  acceptance,  ib. 
where  lease  not  executed  by  lessor,  ib. 

lessee  bound  by  his  covenant,  though  demise  invalid,  447,  487. 
words  descriptive  of  parcels  do  not  create,  448. 
by  recital  of  particular  fact,  ib. 

party  not  estopped  from  insisting  on  the  legal  operation  of  a  deed,  450. 
where  the  deed  discloses  the  true  state  of  facts,  451. 
waived  unless  pleaded,  ib. 
by  acceptance  of  possession,  ib. 
tenant  may  shew  that  attornment  was  by  mistake,  452. 

ESTOVERS,  COMMON  OF,  in  timber,  abolished  by  Statute,  309. 
saving  rights  of  tenants  for  lives  renewable  for  ever,  309. 
in  turbary,  660. 

not  to  be  used  in  buildings  erected  after  the  grant  of,  ib. 
nor  for  agricultural  objects,  ib. 

ESTREPEMENT,  nature  of,  674,  676. 

EVICTION,  purchase-money  recoverable  after  eviction  before  conveyance,  475. 
but  not  afterwards,  unless  by  force  of  the  covenants  for  title,  473. 
unless  vendor  conceals  instrument  occasioning  a  defective  title,  ib. 
or  the  fact,  ib. 

eviction  of  parcel  by  the  lessor,  358. 
mode  of  pleading  such  eviction,  868. 
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JVICTION— conluitted. 

rent  apportionable  in  covenant  against  assignee  of  lessee,  after  eviction  of 

parcel,  920. 
but  not  against  lessee,  ib. 

in  covenant  for  not  repairing,  plea  of  partial  eviction  invalid,  ib. 
yearly  tenant  evicted  of  parcel  by  his  landlord,  may  give  up  the  residue^  942. 

IVIDENCE,  proof  of  deed  by  subscribing  witness,  414. 
where  the  attesting  witnesses  are  dead,  ib. 
or  incapable  of  being  produced,  ib. 
by  subscribing  witness,  that  the  lease  was  delivered  at  a  time  different  from  its 

date,  183. 
office  copy  of  memorial  of  registry  admissible,  424. 
unless  countermanded  after  notice,  425. 
when  reputation  admissible  evidence  of  boundary,  698. 
account  produced  as  evidence  by  one  party,  makes  the  entire  admissible  for  the 

other,  961. 
whether  particular  thing  is  parcel  of  demised  premises,  388. 
omission  of  essential  stipulation  in  agreement  cannot  be  supplied  by,  152. 
not  received  to  explain  or  alter  conditions  of  sale,  163. 
competency  of  witnesses  in  respect  of  interest  in  replevin,  872. 
when  written  contract  must  be  produced  in  action  for  use  and  occupation,  946. 
admission  by  defendant  of  contents  of  written  contract,  948. 

XCEPTIONS  IN  LEASES,  of  mines  out  of  demise  of  the  soil,  373. 
nature  and  extent  of,  398. 

must  not  be  repugpiant  to  the  subject  of  the  demise,  399. 
for  the  benefit  of  a  stranger  to  the  demise,  invalid,  400. 
things  necessary  for  enjoyment  of  the  subject  of,  are  excepted,  ib. 
of  trees,  ib. 
of  bogs,  393. 
of  turbary,  394. 

XE  CUT  I  ON,  landlord  entitled  to  a  year's  rent  out  of  goods  seized  under,  771* 
but  only  to  rent  due  at  the  time  of  seizure,  775. 
confined  to  immediate  tenant,  776. 
under  what  executions,  777. 
levy  under  civil  bill  decree,  778. 
not  out  of  fixed  machinery  sold  under,  761. 
what  reservation  of  rent  deemed  sufficient,  145. 

XECUTORS,  their  power  over  testator's  chattels  real,  105 — See  Administrators, 
bond  fide  purchaser  from,  not  answerable  for  misapplication  of  purchase-mo- 
ney, ib. 
any  one  executor  who  proves  the  will  may  assign,  surrender,  or  underlet,  ib, 
execution  of  assignment  by  one  only,  where  all  are  made  parties,  106. 
effect  of  renunciation  by  one  of  several  (Creswick  v,  Woodhead,  4  Mann.  & 

Gr.  811). 
may  assign,  or  underlet,  before  probate,  106. 
contingent  estate  in  chattel  real  belonging  to  testator,  devolves  on,  107« 
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before  entry  upon  diattds  retl,  onljohargeflble  inAreprewntethe  ctpMity,  107. 

entry  of  one  executor  does  not  render  co-exeontor  liable  penoiHSy»  ib. 

may  diiftrain  for  rent  before  probate,  109. 

how  chain  of  representadoo  contmned*  107. 

limitation  of  diattel  real  to  one  and  the  helm  of  hii  bod^«  I09« 

where  underlease  by,  can  be  soitained  in  eqni^,  1 10. 

assent  of,  to  specific  beqneet,  111. 

contract  of  testator  specifically  enforced  against,  156. 

liabili^  of,  on  covenants  in  leases  for  lives,  qt  for  years,  580. 

personal  liability  after  entry  for  breach  of  covenant  by  not  repairiag,  480. 

not  answerable  for  assets  implied  inpayment  of  debts  b^ve  breadv  ih. 

otherwise,  if  applied  in  payment  of  legacies,  530. 

personal  liability  of,  where  sued  as  asnignees,  540. 

unless  by  special  plea,  they  shew  that  the  premises  yidd  no  profit,  541. 

or  they  must  admit  the  profit,  and  plead  to  the  readae,  543. 

cannot  plead  that  premises  yidd  no  profit  to  action  for  not  repairing,  5^ 

may  plead  a  retainer  by  him  in  satisfootion  of  rent  doe  to  him  by  testater,  86& 

not  liable  upon  all  implied  covenant,  mibrdkenmitil  alte  testator's  deatfi,  541 

recovery  of  mesne  profits  against,  1908. 

FARM,  meamng  of  the  word  in  leases,  804, 885. 

FEALTY See  DUtreu. 

enforced  by  distress,  846. 

requisite  on  every 'change  of  the  lord,  18. 

FEE-FARM,  nature  of  grants  in,  27.  847. 

grants  in,  by  patentees  of  Irish  manors,  28,  846. 
may  constitute  the  relation  of  landlord  and  tenant,  28. 
fee-farm  rent  enforced  in  Equity  by  receiver,  ib. 

FEE-SIMPLE,  unlimited  power  to  alienate  by  owner,  2, 27. 
the  word  **  heirs"  essential  to  grant  of,  2. 

FEE-CONDITIONAL,  nature  of,  ib. 
converted  by  Statute  into  estate  tail,  ib. 

FEE-TAIL,  created  by  Statute,  3. 

must  consist  of  estate  of  inheritance,  ib. 

FENCES See  Boundaries, 

distinction  between  boundaries  and,  696. 
Irish  Statutes  relating  to,  706. 

FEODAL  TENURES,  aboUshed  by  Statute,  2. 

FEOFFMENT,  nature  of,  16. 
livery  of  seisin  essential  to,  ib. 
altered  by  Stat.  7  &  8  Vict  c.  76,  s.  2. 

FINES  ON  RENEWALS,  mode  of  computing,  283. 

FIXTURES,  may  be  sold  under  execution,  649-650. 
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meaning  of  the  expression,  640. 

how  constituted,  ib. 

constructive  annexation,  641. 

machinery  accessory  to  trade  rather  than  to  land,  642. 

different  classes  of,  ib. 

right  of  tenant  to  remove  trade  fixtures,  643. 

privilege  of  nursery-men,  644. 

right  of  removal  not  extended  to  agricultural  fixtures,  645. 

for  ornament,  or  domestic  convenience,  ib. 

time  allowed  for  removing,  646. 

during  the  lease,  ib. 

or  its  prolongation  by  a  yearly  holding,  ib. 

or  during  the  tenant's  occupation,  ib. 

bound  by  general  covenant  to  yield  in  repair,  496. 

tenant  for  uncertain  period  allowed  reasonable  time  to  remove,  647- 

relinquished  by  acceptance  of  new  lease,  unless  specially  reserved,  ib. 

not  removable  pending  stay  of  execution  in  ejectment,  ib. 

pass  by  lease  or  conveyance,  ib. 

specification  of  particular,  excludes  others  of  greater  value,  648, 

agreement  to  take  at  a  valuation,  ib. 

not  liable  to  dbtress  for  rent,  649. 

effect  of  bankruptcy  in  respect  of,  ib. 

mortgage  expressly  including,  650. 

when  mortgagee's  right  of  entry  postponed,  182. 

should  be  enumerated  in  contract  for  demise  or  sale,  651. 

removal  restrained  by  injunction,  687* 

remedy  for,  when  wrongfully  removed,  651. 

when  wrong^ly  sold  by  sheriff  under  execution,  ib. 

replevin  does  not  lie  for  articles  affixed  to  the  freehold,  812. 

ORCIBLE  ENTRY,  what  acts  constitute,  983. 

Statute  5  Rich.  II.  c.  8,  15  Rich.  II.  c.  2,  English  and  Irish,  984. 

Statute  8  Hen.  V  I.  c.  9,  enabling  justices  to  restore  party  expelled,  985. 

Irish  Statute,  10  Car.  I.  sess.  3,  c.  13,  ib. 

procedure  by  indictment  to  obtain  restitution,  986. 

before  justice  for  restitution  upon  view,  988. 

forcible  detainer,  988. 

award  of  re- restitution,  989. 

tenant  for  years  can  only  be  restored  by  justice  after  indictment  found,  ib. 

procedure  by  indictment  before  justice  of  peace,  990. 

statutable  remedy  by  action  of  trespass,  ib. 

lawful  right  to  possession  cannot  be  asserted  by  violence,  ib. 

Irish  Statute,  25  Geo.  II.  c.  12,  as  to  resistance  to  legal  process,  991. 

Irish  Statute,  26  Geo.  III.  c.  24,  as  to  forcible  entry,  992. 

ORFEITURE,  EJECTMENT  FOR,  ejectment  at  common  law  for,  1076. 
executory  agreement  for  lease,  subject  to  re-entry,  1077. 
rent  in  arrear  must  be  formally  demanded,  ib. 
unless  expressly  dispensed  with,  ib. 
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FORFEITURE,  EJECTMENT  TOR-^continued. 

no  previoas  demand  for  arrears  of  rent-charge  reqoisite,  1077* 

how  demand  must  be  made,  ib. 

by  agent,  1078. 

authority  to  demand  rent  cannot  be  delegated,  ib. 

when  demand  requisite  prior  to  entry  for  breach  of  other  covenants,  ib. 

at  what  place  rent  should  be  demanded,  1079. 

at  what  time,  1080. 

what  sum  should  be  demanded,  1081. 

re-entry  in  case  of  insufficient  distress,  1062. 

what  search  requisite,  ib. 

landlord  not  bound  to  distrain  growing  crops,  1083. 

where  distress  not  accessible,  1082. 

when  the  search  should  be  made,  1083. 

lease  may  dispense  with  necessity  of  demand,  1084. 

in  respect  of  what  estate  party  may  re-enter,  ib. 

what  estate  defeated  by  entry,  1086. 

burthen  of  proof  cast  on  party  entering  for,  ib. 

how  forfeiture  may  be  waived,  ib. 

relief  at  law  against,  1087* 

relief  in  Equity  agiunst,  1089. 

writ  of  cessavit,  1088. 

FRANCHISES,  meamng  of  the  term,  402. 

FRAUDS,  STATUTE  OF,  creationandtransfer  of  estates  at  oommon  law,  lie. 

Statute  of  Frauds,  ib. 

symbolical  transfer  of  estates  abolished,  117* 

freehold  estate  may  be  created  by  livery,  without  deed,  1 18. 

but  by  Statute  7  &  8  Vict.  c.  76,  s.  2,  freehold  land  may  be  conveyed  by  deed, 
without  livery,  enrolment,  or  prior  lease. 

and  such  conveyance  takes  effect  as  if  made  by  lease  and  release. 

cancellation  of  lease,  no  surrender,  1 18. 

an  instnunent  in  writing  cannot  operate  as  a  surrender,  unless  under  seal,  by 
Statute  7  &  8  Vict.  c.  76,  s.  4. 

whether  instrument  under  seal  intended  to  pass  lands  requires  signature  (Are- 
line  w.  Whisson,  4  Mann.  &  Gr.  801),  119. 

parol  demise  exceeding  three  years,  avoided  by,  ib. 

yearly  tenancy  implied  after  payment  of  rent,  120. 

or  recognition  of  yearly  holding,  ib. 

regulated  by  the  stipulations  of  the  demise,  ib. 

parol  demise  for  three  years,  to  commence  at  a  future  day,  ib. 

no  action  lies  for  not  accepting  possession  under  verbal  agreement,  121. 

or  for  not  giving  possession,  ib. 

parol  demise  for  three  years  valid  after  entry  by  lessee,  ib. 

and  may  be  as  special  in  its  terms  as  a  written  lease,  122. 

parol  demise  at  a  nominal  rent,  absolutely  void,  ib. 

parol  demise,  though  for  less  than  three  years,  may  be  rescinded  by  either  party 
before  possession  under  it,  121. 
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immediate  grant  of  the  reversion  void  without  deed,  1 22. 

holding  by  parol  cannot  be  assigned  without  writing,  ib. 

and  by  Stat  7  &  8  Vict  c.  76,  s.  3,  no  assignment  of  any  freehold^  or  leasehold, 

land  shall  be  valid  at  law^  unless  made  by  deed, 
contract  for  the  sale  of  growing  crops,  122. 
or  of  two  successive  crops,  123. 
or  of  a  future  crop,  ib. 

whether  contract  for  the  sale  of  fixtures  need  be  in  writing,  124. 
when  parol  license  to  eigoy  an  easement  cannot  be  countermanded,  ib. 
where  the  act  is  to  be  done  on  the  party's  land  claiming  the  license,  ib. 
or  on  the  land  of  the  party  conferring  the  privilege,  125. 
parol  executory  license  always  countermandable,  126. 
stipulation  for  a  yearly  sum  collateral  to  the  lease,  binds  without  writing,  ib. 
but  cannot  be  enforced  against  assignee  of  the  lease,  ib. 
parol  agreements  binding  after  being  carried  into  execution,  ib. 
written  contracts  cannot  be  varied  by  parol  testimony,  127* 
partial  waiver  by  parol  of  written  contract  affecting  lands,  128. 
an  entire  agreement  by  parol,  when  void  in  part,  cannot  be  enforced,  ib. 
undertaking  to  pay  the  debt  of  another,  when  valid  without  writing,  129. 

'RAUDULENT  REMOVAL,  of  chattels  by  tenant,  755. 
before  rent  falls  due  cannot  be  pursued,  757. 
fraudulent,  though  not  clandestine,  ib. 
extends  only  to  goods  of  immediate  tenant,  ib. 
avowry  for  rent  upon,  853. 

REEHOLD,  meaning  of  the  term,  2,  4. 
cannot  be  derived  out  of  term  for  years,  3. 
cannot  he  made  to  commence  infutttro,  4. 

^RUIT  TREES,  do  not  pass  by  general  words  extending  to  all  trees,  663. 

xAME,  PURSUIT  OF,  property  in,  338 — See  Sporting. 
pursuit  of,  339. 

^REAVE  OF  LAND,  its  signification,  396. 

5RANT,  nature  of,  20. 

covenant  for  quiet  enjoyment  implied  by  this  word  in  a  deed,  481. 

altered  by  Statute  7  &  8  Vict  c.  76,  s.  6. 
3R0WING  CROPS,  contract  for  sale  of,  122. 

what  crops  deemed  emblements,  629,  122. 

dbtrunable  for  rent  by  Statute,  761. 

may  be  replevied,  812. 

redeemable  by  tender  of  rent  before  gathered,  755. 

landlord  recovering  possession  entitled  to,  630. 

right  to,  as  between  heirs,  devisees,  and  executors,  638. 

HABENDUM,  nature  and  office  of,  405. 
void,  if  repugnant  to  premises,  406. 
premises  may  be  qualified  by,  ib. 
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estate  given  bj  premises  niaj  be  enlarged  bj,  406. 
prevails,  where  estate  given  bj  the  premises  is  ineffiBctoal,  ib. 
maj  be  enlarged  bj  general  cootazt,  409. 

HEIRS  AND  DEVISEES,  liabOity  of,  fbr  breaduis  of  covenant,  54S. 

remedy  by  Stat  II  Geo.  IV.  k  I  Will.  IV.  o.  47,  fbr  ore£ton  against,  544. 
action  against  devisee  lies  onty  for  demands  accmed  in  testator's  li^Mime,  ik 
remedy  for  debts  due  by  simple  contract,  546. 
may  be  sned  as  assignees  daring  ihdr  eigoyment,  ib. 
when  hdrs  must  sue  fbr  breaches  of  covenant,  ib. 
when  personal  representetives  may  sue,  547. 

HEREDITAMENT,  its  meaning,  896. 
HUNTING,  privnege  of,  338. 

HUSBAND  AND  WIFE,  lease  by  hvoAmad  of  wife's  land  only  valid  fbr  Ins  fife^ 

at  common  law,  29. 
voidable  by  wife  surviving,  ib. 
or  by  her  issue  or  heirs,  ib. 

confirmed  by  her  acceptance  of  rent  after  husband's  deayi,  ib. 
parol  demise  of  her  land  void  after  husband's  death,  30. 
leases  by  husband  seised  in  fee  or  in  fee-tail  in  rig^t  of  his  wife,  ib. 
what  statutable  lease  must  contain,  88. 
the  wife  must  join  in  the  lease,  81. 
husband's  interest  in  his  wife's  chattels  real,  95. 
vest  in  surviving  husband  without  obtaining  admimstratimi,  fli— 43ee  Tmnq 

by  JEiiiireties. 
husband  may  alien  his  wife's  contingent  interest  in  chattels  real,  96. 
unless  they  could  not  possibly  fall  into  possession  in  her  life-time,  ib. 
underlease  by  husband  of  wife's  chattel  real,  97* 
mortgage  of,  by  husband,  98. 
cannot  be  disposed  of  by  husband's  will,  ib. 
contract  for  sale  of  separate  estate  by  married  woman,  enforced  at  the  suit  of 

her  heir,  156. 
when  husband  and  wife  should  join  in  replevin,  813. 

IMPLIED  COVENANTS,  from  particular  expressions,  456. 
arising  from  the  object  of  the  contract,  455. 
from  the  word  "  demise,"  456. 

from  the  word  "  grant"  (7  &  8  Vict  c.  76,  s.  6),  458,  481. 
where  the  lessee  cannot  enter,  466. 
to  indemniiy  against  old  arrear  of  rent,  ib. 
upon  eviction  by  title  paramount,  458. 
from  the  words  '*  assigpa  and  transfer,"  ib. 

"  yielding  and  paying,"  ib. 
lessee  not  liable  on,  after  he  has  assigned,  ib. 
determine  with  the  estate  to  which  they  are  annexed,  ib. 
no  warranty  implied  that  premises  are  fit  for  habitetion,  495. 
run  with  the  land,  523. 
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qualified  by  force  of  an  express  covenant,  459. 

assumpsit  does  not  lie  where  implied  covenant  might  be  resorted  to^  481. 

liability  of  middleman  to  indemnify  underlessee  on,  479. 

action  against  executors  for  breaches  of,  in  testator's  life-time,  543. 

but  not  where  broken  after  his  decease,  ib. 

MPOUNDING  DISTRESS,  how  chattels  to  be  impounded,  785. 
charges  for  feeding  cattle,  ib. 
cattle  ought  not  to  be  tied  or  fastened  in  pound,  786. 
goods  distrained  in  dwelling-house  should  be  placed  in  one  room,  787. 
distriunor  not  answerable  for  the  death  of  cattle  in  an  open  pound,  785. 
nor  for  their  escape,  802,  785. 
what  constitutes  an,  on  demised  premises,  788. 
in  what  pound  cattle  should  be  placed,  ib. 
pound-keeper  not  answerable  for  lawfulness  of  the  caption,  801. 
remedy  for  pound-breach  or  rescue,  ib. 
punishment  for  rescue  of  cattle,  802. 

NDEMNITY,  COVENANT  FOR,  tenant  bound  by  covenant  to  repair  may  be 

sued  in  action  on  the  case  for  voluntary  waste^  477* 
liability  of  middleman  to  indemnify  underlessee  against  rent  and  covenants  in 

head-lease,  478,  479. 
Irish  Stat.  56  Geo.  III.  c.  88,  in  respect  of  indemnity  to  under-tenants,  480. 
action  of  tort  against  assignee  for  not  indemnifying  assignor  against  rent,  481. 
assignee  answerable  only  for  breaches  of  covenant  during  his  ownership,  482. 
unless  bound  by  express  covenant,  483. 
usual  covenants  by  vendee  in  assignment  of  lease,  484. 

action  against  assignee  on  covenant  to  indemnify,  only  lies  at  suit  of  assignor,  ib. 
executors  assigning  term  for  years  not  bound  to  covenant  for  title,  ib. 
equitable  assignee  compelled  to  indemnify  lessee  for  breaches  of  covenant  during 

his  possession,  485. 
but  equitable  mortgagee,  who  does  not  enter,  is  not  answerable,  ib. 

NDENTURE  OF  LEASE,  nature  of,  377. 

indenting  rendered  unnecessary  by  Stat.  7  &  8  Vict.  c.  76,  s.  11. 

NF  ANT,  lease  by  infant  may  be  avoided  by  him  on  his  nuyority,  112. 
but  confirmed  by  acceptance  of  rent  falUng  due  after  his  majority,  ib. 
yearly  holding,  created  during  minority,  cannot  be  defeated  without  notice  to 

quit,  ib. 
leases  of  infant's  lands  may  be  made  by  order  of  the  Court  of  Chancery,  113. 
ratification  by,  under  Subletting  Act,  1217. 

leases  to  infants  may  be  avoided  by  them  during  their  minority,  113. 
or  at  their  full  age,  1 14. 

whether  liable  for  rent  reserved  by  deed  during  their  occupation,  ib. 
liable  for  rent  incurred  during  their  minority,  by  adopting  the  lease  at  full 

age,  ib. 
not  responsible  in  use  and  occupation  for  the  hire  of  a  shop,  115. 
or  place  of  trade,  ib. 


«« 


1332  INDEX. 

INFANT— con/utuai. 

not  compellable  specifically  to  execute  agreement,  156. 
how  notice  to  quit  given  on  their  behalf,  601. 
plea  of  infancy  in  debt  for  rent,  912. 
answerable  for  rent  of  suitable  lodgings,  ib. 

INJUNCTION,  tenant  restrained  by,  from  committing  waste,  685. 
where  penalty,  or  penal  rent,  reserved  for  the  injury,  667* 
refused  where  specific  compensation  fixed  for  liberty  to  do  the  act,  688. 
removal  of  fixtures  prevented  by,  687* 

INSURANCE,  covenant  to  insure  buildings,  524. 

INTERESSE  TERMINI,  its  signification,  20,  180. 
incapable  of  enlargement,  181. 
cannot  be  conveyed  as  an  estate,  ib. 
but  may  be  granted  as  a  right,  ib. 
may  be  assigned,  or  released,  617. 
but  is  not  a  subject  of  express  surrender,  ib. 
interposition  of,  between  two  estates,  does  not  prevent  merger,  619. 
extinguished  by  acceptance  of  a  new  lease,  620. 

grant  of  reversionary  term  of  years  does  not  defeat  lessor's  distress  for  rent  in 
the  meantime,  731. 

INTERPLEADER,  remedy  m  Equity  by  bill  of,  969. 

only  lies  where  plaintiff  has  no  interest  in  the  subject  of  dispute,  ib. 

nature  of  conflicting  demands,  970. 

in  a  suit  by  tenant,  the  rent  must  be  claimed  by  persons  in  privity  of  tenure,  ib. 

conflicting  claims  must  arise  from  landlord's  acts  after  the  demise,  971. 

the  suit  must  be  such  as  will  decide  all  the  rights  of  the  parties  in  respect  of  the 

fund,  972. 
procedure  in  the  interpleading  suit,  973. 
costs  in,  974. 

IRELAND,  settlement  of,  9. 

introduction  of  English  law,  10. 

a4option  of  English  Statutes,  11. 

patentees  of  estates  bound  to  grant  in  fee-farm,  9. 

independence  of  Irish  courts  of  justice  established,  15. 

IRISH  CUSTOMS,  tanistry  and gavel-kind,  12. 
their  abolition,  13. 

JOINT-TENANCY,  how  created,  84. 
unity  of  interest,  ib. 
unity  of  vesting,  85. 
unity  of  possession,  66. 
survivorship  in,  ib. 
severance  of  joint-estate,  87. 
suspension  of,  ib. 

after  severance  of  life  estate  in,  each  only  entitled  to  his  share  for  his  own  life,  88. 
effect  of  lease  for  years  by  one  joint-tenant,  ib. 

whether  the  right  of  survivorship  can  be  transferred  at  common  law,  89  j  7  & 
8  Vict.  c.  76,  s.  5. 
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surriTor  not  liable  to  charges  created  by  his  companion,  91. 
joint-purchases,  how  considered  in  Equity,  ib. 
no  survivorship,  in  Equity,  of  land  bought  for  mercantile  purposes,  92. 
effect  of  indenture  of  lease  by  two  joint-tenants,  reserving  rent  to  one  only,  91. 
surviving  joint-tenant  entitled  to  emblements,  632. 
joint-tenants  must  join  in  avowry  for  rent,  850. 

deriving  by  operation  of  law  under  Subletting  Act,  cannot  sever  the  joint- 
estate,  1226. 
equitable  severance  of  (Wilson  v.  Bell,  5  Irish  £q.  Rep.  501). 

<EASE,  definition  of,  130. 
in  possession,  19. 
concurrent,  ib. — See  Duration. 
reversionary,  20. 

commencement  of,  181 — See  Commencement, 
date  of,  183. 

for  years,  includes  anniversary  of  the  date,  184. 
certainty  of  commencement,  ib. 
for  so  many  years  as  a  person  shall  name,  185. 
to  be  made  at  tenant's  expense,  379. 
tenant  may  retain  his  own  part  of,  after  its  expiration,  ib. 
lessee  entitled  to  be  put  into  actual  possession,  386. 
though  not  executed  by  lessee,  binding  after  acceptance,  381. 
where  not  executed  by  lessor  (Aveline  v.  Whisson,  4  Mann.  &  Gr.  801),  383. 
joint-covenantees  must  sue,  though  some  have  not  sealed,  384. 
operation  of  the  word  "  demise,"  385. 
description  of  parcels  in,  386. — See  Parcels. 
effect  of  the  phrase,  "  more  or  less,"  389. 
appurtenances,  396 — See  Appttrteiumces. 
exceptions  in,  398 — See  Exceptions. 
royalties,  402. 

reservations,  ib. — See  ResennUions. 
habendum,  405. 
sealing,  410. 
delivery  of,  183,411. 
attestation  of,  414. 
additions  to,  415. 
alterations  in,  416. 

no  lease  in  writing  of  freehold  or  leasehold  land  valid  as  a  lease,  unless  made 
by  deed^(6  &  7  Vict.  c.  76,  s.  4). 

.EASE  AND  LOAN,  doctrine  of,  175. 

.EASE  AND  RELEASE,  operation  of,  18,  193. 
recital  of  lease  for  a  year,  194. 
made  unnecessary  by  Statute,  ib. 

when  freehold  lease  valid  without  reference  to  lease  for  a  year,  196. 
by  Statute,  7  &  8  Vict.  c.  76,  s.  2. 
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LEASING  POWERy  lease  imderpower  derived  out  ofongiiial  seisin  of  settlor,  S5. 
takes  precedence  of  estates  granted  by  the  deed  creating  the  power,  36. 
leases  consistent  with,  though  not  referring  to  the  power,  valid,  ib. 
lease  not  warranted  by  power,  binding  on  lessor  himself,  ib. 
may  be  made  in  trust  for  tenant  for  life,  38. 

Subject  of  Dbmisb:  to  lease  land  usually  let,  ib. 
or  at  the  accustomed  yearly  rents,  39. 
farms  required  to  be  let  at  the  old  rent  may  be  divided,  40. 
building  leases,  40,  52,  69. 

where  lands  not  comprised  in,  are  let  along  with  lands  bound  bj  the,  41. 
where  leases  are  to  be  made  with  the  same  reservations  as  in  former 

leases,  42. 
demise  of  parcel,  with  right  to  sport  over  the  whole,  ib. 
Duration  of  Leasb  under  :  power  to  lease  for  lives  extended  by  Statute  to 

lease  for  years  determinable  on  lives,  43. 
freehold  lease  not  warranted  by  power  to  demise  for  years  determinable  od 

lives,  44. 
whether  clause  of  re-assumption  authorized  by  usual  power,  ib. 
or  clause  of  surrender  by  lessee,  44, 56. 

tenant  for  life  may  accept  surrender,  and  grant  a  new  lease,  45. 
lives  named  in  lease  must  be  existing  and  concurrent,  ib. 
power  to  demise  for  three  lives,  or  thirty-one  years,  warrants  lease  in  the 

words  of  the  power,  ib. 
lease  for  a  term  exceeding  the  Hmits  of  the  power,  is  good  pro  tado  in 

Equity,  46. 
otherwise  at  law,  46, 55,  75. 
remedies  upon  concurrent  leases,  47« 

power  to  lease  in  possession  does  not  warrant  concurrent  lease,  49. 
where  concurrent  lease  can  be  sustained  under  a  general  power,  49-53. 
where  the  best  rent  is  required,  a  lease  in  reversion  not  sustidnable,  52. 
apparent  date  of  lease,  under  a  power,  not  conclusive  as  to  the  time  of  deli- 
very, 54. 
Best  Rent,  criterion  of,  57. 
invalidated  by  payment  of  a  fine,  58. 
payment  of  a  year's  rent  in  advance,  59. 
whether  reservation  of  collateral  benefits  to  tenant  for  life  avoids  the  lease, 

59. 
for  lives  renewable  for  ever  at  the  best  rent  without  fine,  does  not  exclude 

renewal  fines,  56, 60. 
the  same  rent  must  be  reserved  during  the  continuance  of  the  lease  61. 
rent  may  commence  from  a  gale  day  prior  to  the  execution  of  the  lease,  ib. 
rent  must  be  made  payable  at  equal  intervals,  (Rutland  v.  Doe,  12  Mees. 

&  W.  355).  61,  63. 
or  upon  usual  feast-days,  62. 

must  be  co-extensive  with  the  duration  of  the  lease,  61-63. 
Usual  Rent,  criterion  of,  63. 
must  be  reserved  in  as  beneficial  a  manner  as  the  old  rent,  ib. 
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how  the  rent  should  be  reserved,  65. 
to  whom,  66. 

whether  lands  may  be  demised  rent-free  under  power  silent  as  to  rent,  66. 
how  clause  of  re-entry  should  be  framed  when  required  by,  67. 
what  covenants  must  be  inserted  in  leases  under,  68. 
introduction  of  unusual  covenant,  70. 
mode  of  executing  leases  under,  7I9  72. 
extinguishment  of,  73. 

Equitable  Relief,  informal  leases  under  statutable  power  cannot  be  aided 
in  Equity,  74. 

excess  in  lease  under  private  power  rejected  in  Equity,  ib. 

lease  for  years  under  power  to  demise  for  lives  cannot  be  reformed,  75. 

nor  will  an  improper  covenant  in  a  lease  be  struck  out,  76. 

where  remainder-man  acquiesces  in  improvements  by  lessee,  ib. 

whether  lease  unauthorized  by,  can  be  sustained  under  power  to  charge, 
77. 

executory  contract  for  a  lease  under,  enforced  in  Equity,  79. 

yearly  tenancy  under  tenant  for  life,  invalid  against  remainder-man,  80. 

whether  agreement  for  a  lease  by  tenant  for  life  exceeding  his  power,  will 
be  enforced  ;>ro  tanto,  81. 

whether  lease  unauthorized  by,  is  impeachable,  after  valid  sale  of  reversion, 
82. 

lease  for  lives  renewable  for  ever,  bad  under  power,  not  confirmed  by  acqui- 
escence, ib. 

of  lunatic  transferred  to  committee  of  his  estate,  83. 

of  bankrupt,  or  insolvent,  transferred  to  assignees,  ib. 

conferred  by  Irish  Statutes  for  specified  purposes,  ib. 

.ETTERS  PATENT,  Irish  estates  holden  under,  14. 

iICENSE,  effect  of  license  to  work  mines,  371. 
under  seal  for  a  definite  term  not  revocable,  372. 
may  be  assigned,  ib. 
defeasible  on  breach  of  condition,  ib. 
to  pass  over  another *s  land,  126,  323. 
license  to  occupy,  205,  626. 
does  not  operate  as  a  surrender,  626. 
or  suspend  rent,  ib. 
to  enter  and  take  possession,  981. 

IGHT  AND  AIR See  Easement. 

right  of,  over  another's  land,  329. 

no  action  lies  against  a  party  for  opening  windows  in  his  own  house,  330. 

but  adjacent  owner  may  erect  a  wall  to  intercept  the  light,  ib. 

enjoyment  of,  for  twenty  years,  confers  the  right  to^  ib. 

cannot  be  substantially  altered  by  clumant,  331. 

how  the  right  may  be  lost,  ib. 

VOL.  II.  2  R 
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LIMITATIONS,  STATUTE  OF,  limitation  of  time  as  to  realty,  by  Irish  Sti- 

tnte,  10  Car.  I.  sess.  2,  c.  6,  1228. 
by  Stat.  3  &  4  WUl.  IV.  c.  27,  1229. 
abolition  of  real  actions,  ib. 
period  of  limitation,  ib. 
periods  when  right  accrues,  1230. 

Stat.  7  Will.  IV.  &  1  Vict.  c.  26,  as  to  mortgagees  out  of  possession,  1281. 
rents  reserved  by  lease,  1232. 

retention  of  rent  by  lessee,  does  not  affect  landlord's  right,  ib. 
adverse  receipt  of  rent  by  stranger  for  twenty  years,  1233. 
as  to  tenancies  at  will,  ib. 
or  yearly  tenancies,  1235. 
concurrent  rights  barred,  1236. 
possession  by  joint-tenants,  ib. 
or  by  tenants  in  common,  ib. 
by  devisees  or  heirs,  ib. 
written  acknowledgement  of  tide,  ib. 
disabilities,  1237. 
forty  years  the  utmost  limit,  ib. 
adverse  possession,  1238. 
express  trusts,  1239. 
concealed  frauds,  ib. 
mortgagor  out  of  possession,  ib. 
charges  of  money  upon  land,  1 24 1 . 
legacies,  1242. 

devises  in  trust  for  payment  of  debts,  ib. 
cases  of  charity  not  comprised  in,  ib. 
possession  of  receiver  does  not  prevent  the  statutory  bar  from  running  ag^nst 

an  encumbrancer  on  the  estate,  1243. 
but  prevents  time  from  running  in  favour  of  a  stranger  to  the  suit,  ib. 
institution  of  a  creditor's  suit  in  Equity  within  time,  if  duly  prosecuted,  ib. 
title  of  party  out  of  possession  extinguished  by  means  of,  1244. 
as  to  arrears  of  rent  reserved  by  indenture  of  lease,  1 245. 
or  of  other  rents,  1246. 

or  arrears  of  interest  on  charges  affecting  land,  ib. 
or  interest  on  debts  secured  by  judgement,  1247. 

LIVERY  OF  SEISIN,  nature  of,  16. 

LIVES,  LEASE  FOR,  presumed  diu-ation  of  life  of  ce^^wi^wc  rw,  976. 

LODGINGS,  what  notice  to  quit  requisite,  224,  591. 
unnecessary  on  weekly  holding,  225,  591. 

whether  covenant  against  underletting  is  broken  by  letting,  557. 
property  of  lodger  left  in  a  public-house  distrainable  for  rent,  766. 
general  avowry  for  rent  of  furnished  lodgings,  848. 
mortgagor  demising  a  furnished  house,  his  assignees,  on  his  bankruptcy,  entitled 

to  a  proportion  of  the  rent  for  the  use  of  the  furniture,  939. 
on  verbal  contract  for,  action  for  use  and  occupation  does  not  lie  before  posses- 
sion taken,  926. 
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nor  any  action  for  refusing  to  give  or  to  take  possession,  ib. 

occupation  of,  at  a  yearly  rent,  does  not  raise  presumption  of  a  yearly  tenancy, 
033. 

when  hired  by  the  week  or  month,  may  be  quitted  at  the  end  of  any  such  pe- 
riod, ib. 

malicious  waste  by  occupier  of,  992. 

infant  answerable  for  rent  of  suitable  lodgings,  912. 

iUN  ATICS,  leasing  power  of,  transferred  to  committees  of  their  estates,  83. 
on  the  death  of,  committee  not  entitled  to  apportionment  of  cmrrent  rents,  364. 
renewals  by  and  to,  286,  288. 

I  AN  OR,  how  constituted,  8. 
essential  requbites  of,  ib. 
may  become  extinguished,  ib. 
by  reputation,  9.   * 
Courts  regulated  by  Statute,  ib. 

rf  ANURE,  a  chattel  when  collected  in  a  heap,  638. 

landlord  entitled  to  the  value  of  any  virgin  soil  removed,  ib. 

compensation  for  ploughing  and  manuring  not  allowed  to  tenant  on  quitting, 

630. 
collected  on  the  owner's  estate,  goes  to  the  heir  in  preference  to  executor,  639. 
whether  tenant  may  raise  marl  for  manure,  374. 

iASTER  AND  SERVANT,  210.— See  Servant. 

lEMORIAL  OF  REGISTRY,  contents  of,  426 See  Registry, 

one  of  the  witnesses  to  the  deed  must  attest  the,  427- 
and  must  verify  execution  of  the  deed  by  the  grantor,  428. 
how  to  be  framed  after  grantee's  death,  ib. 
where  no  lands  are  named  in  the  deed,  427. 
when  executed  in  Great  Britain,  426. 

lERGER,  distinction  between  surrender  and,  616 See  Surrender. 

effect  of  merger  of  reversion,  to  which  rent  is  incident,  537>  627. 
merger  of  leasehold  by  reason  of  occupancy,  241. 

lESNE  PROFITS,  action  of  trespass  for,  1202. 
remedy  by  Stat  1  Geo.  IV.  c.  87,  1203. 
by  whom  action  lies,  ib. 

lies  against  any  person  in  receipt  of  rents  or  profits,  ib. 
against  imdertenant  overholding,  1205. 
against  agent  in  possession,  ib. 

judgement  in  ejectment  conclusive  evidence  of  title,  ib. 
plaintiffs  proofs  on  the  trial,  1206,  1208. 

defendant's  possession  may  be  shewn  by  unstamped  document,  1207* 
judgement  in  ejectment  only  proves  right  to,  from  the  time  of  service  of  the 

ejectment,  ib. 
profitii  antecedent  to  dembe  in  ejectment  may  be  recovered,  ib. 

2r2 
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judgement  in  ejectment  no  eyidence  against  strangers,  1207* 

action  for  mesne  profits  may  be  wuved,  and  doable  value  recovered,  1208. 

but  not  double  rent,  ib. 

recovery  of,  against  executors,  ib. 

under  Stat.  3  &  4  Vict.  c.  105,  1209. 

set-off  agiunst,  allowed  in  Equity,  ib. 

bankruptcy  no  defence,  1210. 

wbat  damages  recoverable,  ib. 

real  defendant,  though  not  a  party,  ordered  to  pay  the  costs,  1211. 

pleading  and  evidence,  ib. 

not  exceeding  ten  pounds,  recoverable  by  civil  bill,  ib. 

after  eviction  for  non-payment  of  rent,  1212. 

MESSUAGE,  extent  of  this  expression,  394. 

MINES  AND  MINERALS,  difference  between  mines  and  quarries,  370. 
minerals  are  personal  property  after  severance,  370. 
separate  estates  at  the  same  time  in  the  surface  of  lands,  and  in  mines, 
open  mines  recoverable  by  ejectment,  ib. 
royal  prerogative  in,  ib. 

Statutes  giving  right  of  pre-emption  to  the  Crown,  371. 
royal  mine  at  Arklow,  371. 
license  to  work  mines,  ib. 

under  seal  for  a  definite  term  not  revocable,  372. 
may  be  assigned,  ib. 
defeasible  on  breach  of  condition,  ib. 
nature  of  rents  reserved  for  enjoyment  of,  ib. 
exception  of  mines  out  of  a  lease  of  the  soil,  373. 
unopened  mines  cannot  be  worked  without  express  grant,  ib. 
whether  lessee  may  raise  marl  for  manure,  374. 
non-user  of  mines,  375. 
account  in  Equity  of  rents  and  profits  of,  ib. 
leasing  power  of,  given  by  Statute,  ib. 

MORE  OR  LESS,  construction  of  this  phrase,  389. 

MORTGAGE,  tacking  abolished  in  Ireland.  432. 

by  deposit  of  lease,  unavailing  against  registered  deed,  433. 
registry  of,  under  Ejectment  Acts,  1116. 

MORTGAGORS,  leases  by,  invalid  against  mortgagees,  101,  207. 
binding  after  reconveyance  of  mortgage,  101. 
receipt  of  rent  by  mortgagees  from  lessees  of  mortgagor,  102,  207. 
cannot  dispute  mortgagee's  title  to  lands  in  the  mortgage,  though  subsequent 
acquired,  440. 

MORTGAGEES,  relative  rights  of  tenants  in  possession  of  mortgaged  premi* 
102,  207. 
effect  of  joint  lease  by  mortgagee  and  mortgagor,  103. 
lease  by  mortgagee,  100. 
cannot  distrain  tenants  deriving  under  mortgagor  subsequently  to  mortgage.  21 
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lOUNTAIN,  application  of  this  term  in  Ireland,  393. 

fOTICE  OF  ENCUMBRANCE,  actual  or  constructive,  435. 
actual  notice  required  in  Equity  to  postpone  registered  deed,  ib. 

rOTICE  TO  QUIT,  modes  by  which  tenancy  is  determined,  579. 

when  demand  of  possession  requisite,  580 See  Demand. 

disclaimer  of  landlord's  title  renders  notice  to  quit  unnecessary,  582. 

must  be  made  prior  to  day  of  demise  in  ejectment,  584. — See  Disclaimer. 

at  what  time  notice  to  quit  must  expire,  586. 

regulated  by  commencement  of  tenancy,  ib. 

half  a  year  must  elapse,  587* 

unless  different  period  fixed  by  agreementi  ib. 

or  the  holding  begin  on  a  feast-day,  ib. 

demise  for  one  year,  and  so  from  year  to  year,  lasts  for  two  years,  ib. 

upon  a  letting  from  quarter  to  quarter,  ib. 

holding  from  year  to  year  may  be  put  an  end  to  by,  on  the  expiration  of  the  first 

year,  ib. 
notice  under  clause  of  surrender,  588. 
form  of  the  notice,  610. 
need  not  name  the  day  for  quitting,  ib. 
but  if  named  must  be  correct,  588. 
when  tenancy  presumed  to  begini  589. 
time  for  giving,  not  varied  by  change  in  tenant's  holding,  ib. 
where  holding  continues  after  term  expires,  ib. 
to  be  given  from  the  day  on  which  the  rent  commences^  ib. 
entry  by  tenant  on  parcels  at  different  periods,  590. 
actual  possession  must  be  restored  upon  notice  by  tenant,  591. 
not  required  on  weekly  letting,  ib. 

when  to  be  given  up,  ib. 
holding  for  a  definite  time  determines  without  notice,  592. 
holding  for  seven  or  fourteen  years  at  lessee's  option,  previous  notice  of  quitting 

at  the  earlier  period  required,  ib. 
landlord  must  prove  the  time  of  commencement,  593. 
where  tenant  assents  to  the  notice,  ib. 
or  misleads  the  landlord,  ib. 
custom  of  the  country  affords  evidence  of,  594. 
notice  must  bind  all  parties  when  given,  596. 
by  joint-tenant  on  behalf  of  himself  and  his  companions,  597. 
AoBNTy  by  agent  authorized  to  receive  rents  and  let  lands,  598. 

what  previous  authority  required,  599. 

verbal  authority  sufficient,  600. 

notice  by  agent  without  stating  his  character,  601. 

on  behalf  of  an  infant,  ib. 

by  receiver  under  Court  of  Equity,  ib. 

how  and  on  whom  to  be  served,  ib. 
mode  and  time  of  service  should  be  endorsed  on,  602. 
service  by  chief  landlord  on  undertenant  ineffectual,  ib. 
where  undertenant  quitteii  on  such  notice,  603. 
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NOTICE  TO  QUlT^^ontinued. 

service  of,  on  immediate  tenant  effectual  on  undertenants,  602. 

service  on  apparent  owner,  604. 

where  no  administration  obtained  after  lessee's  death,  ib. 

entry  under  contract  of  sale,  afterwards  rescinded,  605. 

payment  of  small  rents  without  variation  for  a  long  period  does  not  establish 

yearly  tenancy,  611. 
only  evidence  of  title  to  the  rent  and  not  to  the  land,  ib. 
wwver  of  notice  by  subsequent  receipt  of  rent,  605. 
or  by  distraining  for  rent  subsequently  due,  606. 
effect  of  service  of  second  notice  to  quit  pending  former  notice,  ib. 
what  acts  of  landlord  dispense  with  notice  from  tenant,  607. 
original  notice  should  be  signed  by  landlord,  ib. 
should  be  unconditional,  608. 
must  include  all  the  subjects  of  demise,  608. 
mistake  in  notice,  not  calculated  to  mislead,  immaterial,  ib. 
proviso  to  determine  lease  by  notice  must  be  strictly  pursued,  609. 
notice  must  indicate  when  tenant  is  required,  or  means  to  quit»  610. 
demand  of  possession  after  notice  expires  unnecessary,  ib. 
unless  party  proceeds  by  civil  bill,  611. 

OCCUPATION,  actual  or  constructive,  26. 
by  lodgers,  ib. 
by  guests  at  an  inn,  ib. 

OCCUPANCY  GENERAL,  nature  and  origin  of,  226. 
prevented  by  alienation  of  lessee,  227* 
never  extended  to  incorporeal  hereditaments,  228. 
abolished  by  Statute  of  Frauds,  ib. 
Stat.  I  Vict.  c.  26,  as  to  estates  pur  outer  vie,  ib. 

OCCUPANCY  SPECIAL,  its  nature,  229. 

limitation  of  leaseholds  pur  outer  vie  to  executors,  ib. 

leaseholds  pur  outer  vie  without  words  of  limitation,  230. 

of  rents,  231. 

limitation  pur  outer  me  to  heirs  and  executors,  232. 

applicable  in  the  hands  of  personal  representatives  as  personal  estate,  ib. 

mere  assent  of  executor  insufficient  to  vest  such  estate  in  next  of  kin,  233. 

or  in  residuary  legatee,  ib. 
lessee  pur  outer  vie  may  alter  the  quality  of  the  estate  by  grant  or  by  devise,  234. 
lease  pur  outer  vie  limited  to  heirs,  if  devised  generally,  devolves  on  heirs  of 

devisee,  ib. 
rent-charge  pur  outer  vie  out  of  freehold  may  be  limited  to  executors,  235. 
devise  of  estate  pur  outer  vie,  in  general  terms,  passes  the  whole  interest,  236. 
(juasi  entails  of  estates  pur  outer  vie,  237. 
how  and  by  whom  estate  quasi  in  tail  may  be  barred,  237,  240. 
cannot  be  barred  by  will,  231). 
contingent  remainders  in  estates  pur  outer  vie,  240. 
merger  of  leaseholds  by  reason  of,  241. 
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disclaimer  by  heir  of  estate  pur  auter  vie,  242. 
vests  in  executors  after  disclaimer  by  heir,  ib. 

'ARCELS  IN  LEASES,  how  to  be  described,  386. 

general  words  restrained  by  previous  specific  enumeration  of,  367* 
grant  of  lands  well  described  not  defeated  by  subsequent  misdescription,  ib. 
evidence  admissible  whether  a  particular  thing  is  parcel^  388. 
effect  of  the  phrase  "  more  or  less*'  in  leases,  389. 

'AROL,  legal  meaning  of  the  word,  23. 

•ARTICULAR  OF  RENT,  where  the  reserved  yearly  rent  does  not  exceed 
£50,  784. 
when  to  be  given,  785. 
what  it  should  contain,  ib. 

•ARTIES  TO  LEASES,  who  should  be  made  parties,  378. 
none  but  a  party  can  take  under  a  lease,  379. 
or  sue  or  be  sued  upon  an  indenture  of  lease,  381. 
applicable  only  to  leases  by  indenture  under  seal,  ib. 
and  any  person  not  being  a  party  to  a  deed  may  take  such  benefit  under  it  as  he 

might  under  a  deed-poll,  pursuant  to  the  7  &  8  Vict.  c.  7(3,  s.  11,  ib, 
entry  of  lessee  equivalent  to  his  execution  of  the  lease,  ib. 
whether  lease  under  seal  must  be  signed  by  lessor,  ib. 

PARTITION,  of  undivided  estates  in  Equity,  717. 
writ  of  partition  abolished,  ib. 
procedure  in  Equity  for,  718. 

not  prevented  by  inconvenience  attending  its  execution,  719* 
but  so  as  not  to  injure  landlord's  rights,  ib. 
necessary  parties  in  suit  for,  ib. 
only  commensurate  with  rights  of  parties,  ib. 
when  lessees  necessary  parties,  ib. 
account  of  the  rents  in  suit  for,  720. 
by  parol  after  long  acquiescence,  ib. 
inequality  of  division  will  not  defeat,  ib. 
unless  fraud  shewn,  ib. 
duty  of  commissioners  in  executing,  ib. 
costs  of  suit  for,  ib. 

AY  ME  NT,  of  part  of  ascertained  demand  no  satisfaction  of  residue,  957. 
what  consideration  makes  part  payment  a  full  discharge,  ib. 
after  action  brought,  958. 
on  general  arrangement  with  creditors,  ib. 
receipt  of  yearly  rent  no  discharge  of  penal  rent,  ib. 
when  money  paid  can  be  recovered  back,  960. 
effect  of  release  to  one  of  several  joint  debtors,  959. 
where  documents  admitting  payment  are  free  from  stamp  duty,  961. 
letters  by  the  general  post,  ib. 

account  given  in  evidence  by  one  party  makes  the  whole  instrument  evidence 
for  the  other,  ib. 
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PAYMENT  BY  ANTICIPATION,  whether  a  vaUd  discbarge  of  rent,  968. 
whether  binding  on  purchasers,  969,  1279. 

PENALTY,  distinction  between  liquidated  damages  and,  501,  687* 
when  reserved  for  breach  of  any  one  of  a  series  of  stipulations,  501. 
discovery  in  Equity  of  breaches  of  covenant  in  lease  though  secured  by,  504. 
re-entry  by  assignee  of  reversion  for  breach  of  covenant  to  build  secured  by,  570. 
re-entry  for  breach  of  covenant  for  removing  hay  on  non-payment  of  a,  552. 
where  Equity  interferes  to  restrain  tenant  from  breach  of  covenant,  though  pe- 
nalty imposed,  G88. 
for  neglecting  to  renew,  282. 

PENAL  RENT,  whether  temporary  or  permanent,  after  having  been  incurred,  487. 
receipt  of  yearly  rent  no  discharge  of,  958. 
formal  demand  must  be  made  of,  751. 

assignee  of  lessee  not  liable  to,  when  incurred  prior  to  assignment,  ib. 
general  avowry  lies  for,  847. 
whether  Ejectment  Acts  applicable  to  recovery  of,  1144. 

PLOWLAND,  iU  meaning,  396,  1257. 

POSSESSION,  by  tenant  for  years  esteemed  possession  of  freeholder,  25. 
actual  or  constructive,  ib. 
various  kinds  of  actual,  ib. 
primd  facie  evidence  of  title,  ib. 
unless  acquired  by  a  mere  trespass,  26. 

POSSESSION,  RECOVERY  OF,  how  tenancy  may  determine,  975. 

where  surviving  cestuique  vie  has  not  been  heard  of  for  seven  years,  976. 
death  of  absent  cestuique  vie  not  presumed  at  any  precise  period,  978. 
Statute  inapplicable  when  possession  given  up  without  suit,  977. 
where  premises  unoccupied,  landlord  may  enter  on  expiration  of  demise,  979. 
and  remove  cattle  or  goods  of  the  late  occupier,  ib. 
tenant  or  his  family  not  removable  by  force  without  legal  process,  980. 
unless  leave  and  license  given  for  that  purpose,  981. 

where  a  third  person  mjiy  enter  upon  another's  land  to  remove  his  own  pro- 
perty, 982. 

POSSESSORY  BILL,  nature  of  the  remedy,  994. 

matters  requisite  to  maintain  suit  for  recovery  of  possession,  995. 

must  be  filed  within  six  months  after  expiration  of  lease,  996. 

necessary  allegations  in  bill  and  affidavit  to  verify,  ib. 

cannot  be  amended,  997. 

defence  to  the  suit,  ib. 

mode  of  joining  issue  and  proving  the  facts,  998. 

no  re\dvor  allowed,  ib. 

necessary  parties  to,  ib. 

should  only  be  adopted  in  clear  cases,  999. 

triennial  possession  required,  ib. 

upon  forcible  possession  of  mansion  house,  lOOd. 

bv  devisee,  1 00 1. 
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by  reniainder-man,  1001. 
for  recovery  of  easements,  1002. 
to  stay  waste,  ib. 

•OUND-BREACH,  what  constitutes,  801. 

'REMISES,  used  as  a  term  of  reference,  396. 
or  of  description,  ib. 

PRIVITY  OF  CONTRACT,  in  what  it  consists,  459. 
not  transferred  by  assignment,  460. 
lessee  liable  on,  during  the  continuance  of  the  term,  459. 

PRIVITY  OF  ESTATE,  exists  in  respect  of  the  demise,  460. 
transferred  by  assignment,  ib. 

depends  on  the  continuance  of  the  relation  of  landlord  and  tenant,  ib. 
how  affected  by  assignment  of  parcel,  ib. 
necessary  in  order  to  make  covenants  run  with  the  land,  ib. 
action  lies  on,  though  covenantor  has  parted  with  his  reversion,  ib. 
when  destroyed,  remedy  by  distress  is  lost,  732. 

PRODUCTION  OF  TITLE  DEEDS,  future  owner  of  lands  entitled  to  the 
benefit  of  covenant  for,  against  the  vendor,  518. 
whether  the  burthen  of  the  covenant  runs  with  the  lands  retained,  519. 
equitable  relief,  ib. 

>ROFERT,  when  necessary,  902. 

deed  set  out  on  oyer  deemed  part  of  the  declaration,  904. 

QUARRIES,  distinction  between  mines  and,  370. 
lessee  not  entitled  to  open,  658. 
whether  lessee  for  lives  renewable  for  ever  entitled  to  work,  661. 

lUIA  EMPTORES,  STATUTE  OF,  prohibited  subinfeudation,  7. 
does  not  bind  the  Crown,  8. 
where  a  reversion  is  retained  by  a  subject,  ib. 

JUIET  ENJOYMENT,  COVENANT  FOR,  form  of,  461. 
extends  only  to  lawful  evictions,  ib. 
to  suit  in  Equity,  ib. 
where  prior  demise  subsisting,  462. 
refusal  by  overholding  tenant  to  give  possession,  ib. 
when  entered  into  by  executors,  ib. 
against  particular  persons,  ib. 
against  specified  cliums,  463. 
acts  of  lessor  amounting  to  breach  of,  462. 
against  acts  of  persons  deriving  under  covenantor,  463. 
or  through  lessor's  means,  or  procurement,  464, 478. 
or  by  lessor's  means,  or  default,  464. 
free  from  encumbrances,  465. 
and  from  arrears  of  rent,  466. 
where  no  interest  passes  to  assignee  (Andrew  r.  Pearce,  1  New  Rep.  158),  447. 

lEAL  ACTIONS,  abolition  of,  1229. 

only  lay  against  immediate  tenant  of  the  freehold,  3. 
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RECAPTION,  WRIT  OF,  when  it  lies,  808. 

RECEIVER,  competent  to  put  an  end  to  yearly  holding  hy  notice  to  qtiit,  601. 
distress  for  rent  by,  743. 
may  employ  bailiff  to  conduct  distress,  744. 
protection  extended  to,  in  Equity,  against  actions,  745. 
competent  to  demand  a  year's  rent  out  of  goods  taken  in  executiony  777- 
leave  to  proceed  by  ejectment  against  possession  of,  1058. 
possession  of,  prevents  time  from  running'in  favour  of  a  stranger  to  the  suit,  1243. 
but  otherwise  against  a  stranger  to  the  suit,  ib. 

RECITAL,  estoppel  arising  from  recital  of  a  particulor  fact,  448. 
must  be  free  from  ambiguity,  449. 
of  lease  for  a  year,  194. 

RECORD  ARI,  writ  of,  its  nature,  830. 

REDEMPTION,  of  premises  evicted  for  non-payment  of  rent  by  ejectment,  1157. 
by  civil  biU,  1190. 

REGISTRY,  Irish  Statutes  for  registry  of  deeds,  423. 

office  copy,  evidence  of  contents  of  memorial,  424. 

unless  countermanded  after  notice,  425. 

certified  copy  of  vesting  order  under  Insolvent  Act,  ib. 

and  of  appointment  of  assignees,  ib. 

contents  of  memorial,  426. 

when  executed  in  Great  Britain,  ib. 

where  the  lands  are  not  named  in  the  deed,  427> 

variance  between  deed  and  memorial,  ib. 

one  of  the  witnesses  to  the  deed  must  be  a  witness  to  the  memorial,  ib. 

must  verify  execution  of  deed  by  grantor,  428. 

how  memorial  framed  after  grantee's  death,  ib. 

prior  unregistered  deed  postponed  to  subsequent  registered  deed  by  the  same 
grantor,  ib. 

by  different  grantors,  429. 

registered  conveyance  by  person  out  of  possession,  430. 

unregistered  conveyance  binding  between  the  parties,  ib. 

whether  unregistered  deed  prevails  against  execution  executed,  431. 

omission  to  register  lease  not  supplied  by  registry  of  assignment,  ib. 

leases  in  possession  for  twenty-one  years  excepted  out  of  the  Act,  ib. 

tacking  of  mortgages  abolished,  432. 

equitable  estate  gains  priority  by  registry,  ib. 

effect  of  borrowing  clause  in  registered  mortgage,  433. 

equitable  mortgage  by  deposit  of  deeds,  postponed  to  registered  convevance,  ib. 

effect  of  registered  deed  as  to  intervening  judgements  against  prior  unregistered 
deed, ib. 

claimant  by  registry  gains  priority  at  law,  though  with  notice  of  earlier  convey- 
ance, 434. 

gives  priority,  but  does  not  constitute  notice,  436. 

actual  notice  required  in  Equity  to  postpone  registered  deed,  436. 

when  purchaser  fixed  with  notice  of  leases  to  occupying  tenants,  436. 
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ELEASE See  Payment. 

effect  of,  to  one  of  several  joint  debtors,  959. 

to  tenant  in  action  agiunst  sheriff  for  not  paying  a  yearns  rent,  774. 

RENEWABLE  LEASES,  introduction  into  Ireland,  243. 

nature  and  operation  of,  244. 

construction  of  covenants  for  renewal,  245. 

agreement  to  execute  a  new  lease,  with  all  the  covenants  in  the  original  lease,  ib. 

not  to  be  construed  from  the  acts  of  the  parties,  246. 

extent  of  covenant  to  renew,  consistently  with  lessor's  estate,  247* 

extent  of  covenant  for  renewal  to  be  collected  from  the  whole  context,  249. 

limited  covenant  may  be  enlarged  by  subsequent  general  words,  250. 

covenant  of  renewal  referring  to  former  lease  made  to  another  person,  252. 

construction  of  doubtful  covenants  of  renewal,  253. 

ambiguous  covenants,  conferring  only  right  to  limited  renewal,  254. 

limited  covenant  in  original  lease  not  enlarged  by  successive  renewals  for  ever, 
without  further  consideration,  255. 

covenant  of  renewal  for  ever,  which  lessor  was  incompetent  to  grant,  not  con- 
firmed by  subsequent  renewals,  257. 

lessee  seldom  bound  by  covenant  to  accept  renewal,  ib. 

covenant  for  renewal  should  be  stated  in  memorial  of  registry,  426. 

equitable  relief  to  tenant  against  his  own  laches,  258. 

septennial  fines,  259. 

considered  to  afford  adequate  compensation  in  all  cases  of  passive  negligence, 
260. 

Tenantry  Act,  261. 

only  declaratory,  ib, 

renewable  leases  more  advantageous  to  landlords  than  grants  in  fee-farm,  262. 

what  constitutes  fraud  imder  Tenantry  Act,  263,  277* 

disobedience  to  interlocutory  orders  for  payment  of  money  in  renewal  cause,  264. 

whether  litigious  conduct  of  tenant,  in  resisting  payment  of  rent,  constitutes 
fraud,  ib. 

breaches  of  express  covenants  by  tenant,  no  cause  of  forfeiture,  265. 

or  encroachments  by  tenant  on  his  landlord's  adjoining  estate,  266. 

or  by  committing  wilful  waste,  265. 

effect  of  condition  of  re-entry  extending  to  breaches  of  covenant  in  resisting  re- 
newal, 269. 

where  performance  of  covenants  is  made  a  preliminary  condition  of  renewal,  ib. 

where  payment  of  rent  made  a  preliminary  condition,  270. 

non-compliance  with  demand  of  renewal  fines,  after  the  death  of  the  first  cestui- 
que  vie,  ib. 

bill  in  Equity  to  perpetuate  testimony  of  demand,  271* 

equitable  relief  not  excluded  by  negative  clause  in  covenant,  ib. 

nature  of  demand  required  by  the  Tenantry  Act,  ib. 

may  be  made  by  a  general  agent,  272. 

need  not  be  made  in  writing,  ib. 

what  service  required  of  demand  in  writing,  ib. 

gazette  notice,  273. 

demand  upon  assignee  of  insolvent  debtor,  not  in  possession,  ib. 
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RENEWABLE  LE XSES— continued. 

demand  of  renewal  fines  waives  former  transgressions,  273- 

reasonable  time  for  compliance  with  demand,  275. 

delay  excused  when  caused  by  landlord's  acts,  276. 

where  lessor  sold  his  reversion,  taking  back  a  limited  estate,  278. 

where  undertenant  boimd  to  renew  for  the  same  lives  granted  to  his  lessor. 
279,  281. 

undertenant  must  pay  renewal  fines  to  middleman,  though  chief-lease  not  re- 
newed, 279. 

where  penalties  imposed  for  neglecting  to  renew,  282. 

renewal  fines,  mode  of  computing,  283. 

strictness  of  English  Courts  in  respect  of  renewals,  ib. 

allocation  of  renewal  fines  between  successive  owners  of  reversion,  284. 

costs  of  suit  for  renewal,  285. 

renewal  by  infants  pursuant  to  Statute,  ib. 

by  married  women,  ib. 

by  lunatics,  286. 

by  absent  persons,  287* 

renewals  to  infants,  married  women,  or  to  lunatics,  288. 

devise  of  renewable  interest  not  revoked  by  renewal,  290. 

RENEWAL,  LIMITED,  limited  covenant  of  renewal,  292. 
terms  of  the  covenant  must  be  substantially  performed,  ib. 
where  delay  excused,  293. 
omission  to  nominate  lives,  ib. 
forfeited  by  tenant's  litigious  conduct,  294. 

RENT — See  Apportionmeut, 
remedy  by  distress  for,  344. 
rent-service,  nature  of,  17,  131. 
fealty  incidental  to,  18,  346. 
rent-charge,  348. 
rent-seek,  349. 

reserved  upon  lease  for  ever,  descendible  as  a  new  purchase,  347. 
reserved  upon  a  holding  at  will,  not  a  rent-service,  348. 
distress  incident  to,  where  reversion  retained,  ib. 
distress  for  rent- seek  by  Statute,  349. 
no  distress  lies  for  rent  issuing  out  of  term  for  years,  without  a  reversion  or 

authority  to  distrain,  349. 
freehold  rent  cannot  issue  out  of  chattel  real,  3,  349. 
rent-charge  for  lives  may  commence  from  a  future  day,  350. 
right  to  distrain  for  a  yearly  sum,  is  an  implied  grant  of  a  rent,  ib. 
may  be  reserved  on  the  grant  of  a  reversion,  351. 
but  cannot  properly  issue  out  of  incorporeal  property,  350. 
or  out  of  personal  estate,  351. 

must  be  reducible  to  a  certainty  (Daniel  v,  Gracie,  8  Jurist.  708),  ih. 
may  consist  in  delivery  of  cattle  or  corn — See  ResercatioHy  ib. 
or  in  a  proportion  of  the  corn  crop  on  the  premises,  ib. 
but  not  of  the  natural  produce  of  the  soil,  352. 
where  rent  reserved  withomt  specifying  time  of  payment,  ib. 
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REN  T — continued, 

or  at  the  two  usual  feasts,  352. 

construction  of  particular  reservations,  ib. 

when  rent  payable  in  advance,  353. 

allowance  of  days  of  grace  for  payment  of,  ib. 

each  gale  of  rent  constitutes  a  separate  debt,  354. 

rent  presumed  to  accompany  reversion,  ib. 

but  may  be  severed  from  it,  356. 

effect  of  merger  of  reversion  to  which  rent  is  incident,  354. 

altered  by  Stat.  7  &  8  Vict.  c.  76,  s.  12. 

cannot  be  reserved  to  a  stranger,  355. 

several  rents  for  separate  parcels  by  the  same  instrument,  356. 

re-entry  for  non-payment  of  rent-charge,  357. 

nature  of  rent  reserved  for  the  enjoyment  of  mines,  372. 

when  merged  in  higher  security,  865. 

general  avowry  does  not  lie  for  a  rent-charge,  845. 

operation  of  Statute  of  Limitations  on  arrears  of  rent  reserved  by  lease,  1245. 

on  other  rents,  1246. 

ilEPLEVIN,  nature  of  the  action,  805. 

in  what  cases  the  writ  will  be  superseded,  lb. 

different  modes  of  procedure,  806. 

origin  and  progress  of,  807. 

authority  of  the  sheriff  in,  ib. 

writ  of  recaption,  188. 

remedy  under,  ib. 

action  for  distraining  a  second  time  for  the  same  rent,  pending,  809. 

replevingers  and  their  duty,  ib. 

does  not  lie  at  suit  of  the  debtor  for  goods  taken  in  execution,  810. 

may  be  supported  at  the  suit  of  a  third  person,  ib. 

for  goods  seized  under  justices*  warrant,  ib. 

for  goods  taken  under  civil  bill  decree,  ib. 

does  not  lie  for  goods  seized  on  behalf  of  the  Crown,  811. 

nor  for  articles  affixed  to  the  freehold,  812. 

nor  for  goods  delivered  under  a  contract,  ib. 

nor  for  muniments  of  title,  ib. 

by  party  having  a  qualified  interest  in  chattels,  ib. 

but  persons  having  separate  interests  cannot  join  in,  813. 

by  husband  and  wife,  ib. 

lies  at  any  time  before  actual  sale  of  distress,  813. 

obligation  of  sheriff  to  take  sureties  under  the  Statute  of  Westminster,  814. 

security  required  under  Irish  Statute,  8  Geo.  I.  c.  6,  ib. 

sheriff's  liability  on  replevying  under  Stat.  36  Geo.  III.  c.  38,  815. 

for  refusing  to  grant,  where  adequate  sureties  offered,  816. 

assignment  of  replevin  bond  by  the  sheriff,  818. 

action  on  civil  bill  replevin  bond  must  be  brought  in  the  inferior  court,  818. 

condition  of  replevin  bond,  819. 

liability  of  sheriff  for  taking  insufficient  sureties,  821. 

or  for  not  taking  a  bond,  ib. 


cl^m  of  property  b;  dafendoot  io,  629. 
writ  at  reeordari,  830. 
mode  of  proceeding  on,  831. 

Dbclabatioh  in,  Tsnne  and  otBtement  of  loetu  ta  qtui  b,  832. 

for  fewer  cattle  thta  were  taken,  8U. 

or  for  s  greater  number,  ib, 

specificatioii  of  chattels,  ib. 

must  be  claimed  as  pluntiff'a  proper^,  635. 

matter  of  aggravation  need  not  be  denied,  ib. 
Plb&s  in,  nhether  plea  in  abatement  agceauxy,  ib. 

defence  under  son  cepU,  BS6. 

plea  of  property,  837. 

Statute  of  Limitations,  ib. 

plea^ng  double  matter  in,  ib.  ' 

wben  defendant  required  to  give  securi^  for  costa,  838. 

when  proceedings  stayed  on  defendant's  application,  ib. 
Avowar — avowry,  or  cognizance,  840.     See  AmnDrg. 

general  avowry  by  Statute,  644. 

reversion  necessary  to  sustain,  845. 
Plgab  to  avowby,  tenant  cannot  dispute  landlord's  right  to  demiw 

but  may  plead  non  tenuit  to  general  avowry,  857- 

evidence  admissible  on  plea  of  non  taadi,  ib. 

tenant  holding  over  after  expiration  of  notice  to  quit,  not  li«ble 
for  subsequent  rent,  ib. 

unless  tenancy  shewn  to  be  continudd,  ib. 

holduig  renewed  by  tenant's  submitdng  to  distress,  ib. 

tenant  not  suffered  todispute  party's  title  from  whom  begot  powe 

but  may  shew  he  paid  rent  by  mistake  to  a  person  from  whom 
was  not  obtained,  ib. 

clumants  by  conveyances  at  different  periods  from  the  same  grai 

tenant  may  shew  that  his  lessor's  interest  has  ceased,  860. 

or  that  the  lessor  parted  with  his  reversion  before  the  rent  accru 

or  that  the  distraioor  had  ni 
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EPLEVIN — Pleas  to  Avowry — continued, 

evideDceadmissible under,  862. 

rent  on  parol  demise  of  equal  degree  with  rent  by  indenture,  ib. 

payment  of  part,  and  receipt  for  the  whole,  not  a  valid  discharge,  863. 

receipt  for  rent  only  primd  facie  evidence  of  payment,  ib. 

but  receipt  under  seal  conclusive  at  law,  ib. 

promissory  note  for  rent  does  not  suspend  right  to  distrain,  864. 

bond  by  tenant  for  rent  does  not  extinguish  the  demand,  ib. 

whether  repairs  by  tenant  under  covenant  to  allow  the  amount,  can  be  de- 
ducted under  this  plea>  866. 

plea  that  the  rent  claimed  was  levied  by  a  former  distress,  ib. 

that  landlord  took  the  distress  of  his  own  wrong,  ib. 

plea  of  eviction  by  lessor  of  parcel,  867* 

effect  of  concurrent  lease  by  indenture,  ib. 

by  demise  not  under  seal,  ib. 

distress  for  rent  does  not  lie,  where  the  whole  of  the  premises  does  not  pass 
to  lessee,  867. 

rents  apportionable  in,  after  partial  eviction  by  title,  869. 

plea  that  chattels  were  privileged  from  distress,  ib. 

plea  of  eviction  by  title  paramount,  868. 

distress  rendered  illegal  by  previous  tender  of  rent,  869. 

too  late  after  impounding,  ib. 

what  impounding  avoids  a  tender,  870. 

involuntary  trespass  and  tender  of  amends  no  defence  in,  871. 

plea  in  denial  of  bailiff  *s  authority,  746. 

what  pleas  may  be  pleaded  together,  871. 

judgement  as  in  case  of  nonsuit  not  entered  in,  872. 

competency  of  witnesses  in  respect  of  interest  in,  ib. 

procedure  by  avowant  under  Irish  Statute,  33  Hen.  VIII.  sess.  1,  c.  7f  873. 

for  damage-feasant,  ib. 

or  for  rent,  ib. 

procedure  under  Irish  Statute,  7  Will.  III.  c.  22,  ib. 

extends  only  to  rents,  874. 

avowant  may  proceed  at  common  law  or  under  the  Statute,  875. 
After  verdict  for  defendant,  the  jury  trying  the  issue  find  the  rent  in  ar- 

rear  and  value  of  distress,  ib. 
After  nonpros,  by  suggestion  in  nature  of  avowry,  876. 

and  writ  to  inquire  as  to  rent  in  arrear  and  value  of  distress,  ib. 
On  Demurrer,  writ  of  inquiry  as  to  value  of  distress,  ib. 
on  verdict  for  plaintiff,  damages  assessed  at  £5,  ib. 
no  damages  allowed  for  matter  of  aggravation  in,  877* 
after  verdict  for  plaintiff,  new  trial  only  granted  on  clear  grounds,  877. 
after  judgement  for  avowant,  he  is  entitled  to  return  of  the  distress,  ib. 
in  other  cases,  ib. 
writ  of  second  deliverance,  878. 

does  not  supersede  inquiry  imder  Statute,  7  Will.  III.  c.  22,  ib. 
costs  of  parties  in,  879. 
where  issues  are  found  for  unsuccessful  party,  880. 
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REPLEVIN  BY  CIVIL  BILL,  where  the  reserved  yearly  rent  does  not  exceed 
£50,882. 
relation  of  landlord  and  tenant  must  subsist,  ib. 
extends  to  tenancies  by  deed  or  by  parol,  ib. 
or  arising  by  implication,  ib. 

particular  of  the  rent  is  the  foundation  of  the  jurisdiction,  884. 
in  what  cases  requisite,  ib. 

should  be  delivered  on  the  first  day  of  distraining,  883. 
where  the  occupier  keeps  out  of  the  way,  ib. 

omission  to  deliver  particular  does  not  render  landlord  a  trespasser,  884. 
order  for  replevin  by  the  clerk  of  the  peace,  885. 
should  not  be  issued  unless  particular  of  rent  produced,  ib. 
suit  should  be  dismissed  where  no  particular  delivered,  886. 
or  the  case  not  within  the  Act,  ib. 
on  whom  process  to  be  served,  ib. 
hearing  and  evidence,  887. 

plaintiff  may  shew  that  the  goods  were  privileged,  ib. 
replevin  bond  and  assignment  of,  888. 
liability  of  sheriff  for  taking  insufficient  sureties  in,  ib. 
bond  can  only  be  assigned  by  express  order  of  the  Court,  ib. 
in  what  cases  ordered,  ib. 

action  on  the  bond  only  lies  in  the  inferior  Court,  ib. 
civil  bill  for  improper  distress,  889. 

RESERVATION,  what  words  constitute  a,  404.— See  Rent, 
what  may  be  the  subject  of,  402. 
rent  may  be  reserved  on  the  grant  of  a  reversion,  403. 
of  rent  upon  a  void  lease,  ib. 

of  turbary  for  the  benefit  of  a  stranger  to  the  demise,  404. 
of  part  of  the  yearly  produce  or  profits  of  the  soil,  403. 
distinction  between  exception  and,  398. 

RESTITUTION.  WRIT  OF,  when  awarded,  1064,  1074. 

when  attorney  by  mistake  omitted  taking  defence  to  ejectment,  1063. 
only  lies  s^ainst  parties,  ib. 

REVERSION,  what  constitutes  a,  131. 
ROYALTIES,  meaning  and  extent  of  the  term,  402. 

SEALING,  what  sufficient,  410. 

only  one  seal  for  several  parties,  ib. 

signature  not  required  at  common  law,  ib. 

blank  parchment,  though  signed  and  scaled,  unavailing  as  a  deed  when  after- 
wards filled  up,  ib. 

deed  mitruly  explained  not  binding,  411. 

execution  of  deed  by  letter  of  attorney,  412. 

no  lease  in  writing  of  freehold  or  leasehold  land  valid  as  a  lease  without  scaling 
(7  &  8  Vict.  c.  76,  s.  4). 

ad(Ution  of  a  seal  to  an  instrument  after  being  fully  executed  (Davidson  v.  Coo- 
per, 1 1  Mees.  &  \V.  778). 
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SECURITY  FOR  COSTS  IN  EJECTMENT. 

Bt  plaintitf,  where  lessor  of  the  plaintiff  unknown  to  defendant,  1048. 

or  not  concurring  in  the  suit,  ib. 

where  sole  lessor  of  the  plaintiff  is  an  infant,  1049. 

or  resident  abroad,  ib. 

or  in  case  of  his  death,  ib. 

not  required  when  sole  lessor  of  the  plaintiff  goes  abroad  for  a  temporary 
purpose,  ib. 

or  is  engaged  in  the  public  serrice,  ib. 

previous  application  for,  requisite,  1050. 

undertaking  by  landlord  that  defendant  should  retain  his  rent  for  the  pur- 
pose, ib. 
Bt  defendant,  no  defendant  required  at  common  law  to  give  security,  ib. 

where  defence  taken  in  the  name  of  pauper  undertenant  in  ejectment  for 
non-payment  of  rent,  ib. 

not  required  from  foreign  resident  when  served  abroad,  ib. 
Second  ejectment,  stayed  until  costs  of  former  ejectment  paid,  1051. 

upon  the  same  title,  ib. 

between  the  same  parties,  ib. 

for  the  same  estate,  ib. 

when  refused,  ib. 
By  defendant,  under  Statute  1  Geo.  IV.  c.  87,  1052. 

construction  of  the  Act,  1054. 

there  must  be  a  holding  under  a  written  instrument,  ib. 

for  years,  or  from  year  to  year,  ib. 

must  determine  by  efflux  of  time  or  by  notice  to  quit,  ib. 

what  demand  of  possession  requisite,  1055. 

contents  of  affidavit  to  verify,  1056. 

SEISIN,  nature  of,  4,  16. 

peculiar  to  estate  of  freehold,  4. 

SEPTENNIAL  FINES,  introduction  and  object  of,  259. 
stipulated  compensation  for  omitting  to  renew,  ib. 
middleman  entitled  to,  though  his  own  lease  not  renewed,  279. 
penalties  for  neglecting  to  renew  supersede,  282. 
mode  of  computing,  283. 
no  apportionment  of,  ib. 

SERVANT,  OCCUPATION  BY,  may  be  forcibly  dispossessed  by  his  master, 

24,  210. 
as  to  third  persons  may  be  treated  either  as  the  possession  of  the  master  or  of 

the  servant,  210. 
where  the  occupation  is  necessarily  connected  with  the  service,  211. 
where  the  occupation  constitutes  part  of  the  servant's  wages,  212. 

SERVICE  OF  EJECTMENT,  what  persons  must  be  served,  1024. 
Irish  Statute  limiting  number  of  copies  to  be  served,  1025. 
what  deemed  regular  service,  1027. 
under  Irish  Statute,  1  Geo.  IV.  c.  41,  1026. 
VOL.  II.  2  s 
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SERVICE  OF  EJECTMENT— conhRittwi. 
upon  the  tenant  personally  at  any  place,  1026. 

upon  his  wife,  child,  or  servant  at  tenant's  dwelling-house  wherever  situated,  ib. 
whether  requisite  to  explain  the  meaning  of,  ib. 
what  explanation  sufficient,  ib. 
Statute  I  Geo.  IV.  c.  41,  only  declaratory,  1027. 
on  one  joint-tenant  for  himself  and  his  companions^  1028. 
on  the  owner  of  a  lodging-house  for  a  lodger,  ib. 
but  not  upon  a  master  for  his  servant,  ib. 
for  recovery  of  house  used  for  public  purposes,  ib. 
or  occupied  by  rail-road  company,  ib. 
on  prisoner,  ib. 

on  personal  representative  of  the  last  occupier,  1029. 
where  there  is  no  personal  representative,  ib. 
when  tenant  resides  abroad,  ib. 
when  brought  for  non-payment  of  rent,  1030. 
where  tenant  carries  on  his  business  by  an  agent,  ib. 
or  leaves  the  premises  under  the  care  of  another,  ib. 
or  receives  his  rents  through  a  land  agent,  ib. 
where  absent  tenant  has  no  intention  of  returning,  ib. 
personal  service  upon  tenant  out  of  the  jurbdiction,  ib. 
where  tenant  absconds,  ib. 
or  cannot  be  found,  1081. 
for  non-payment  of  rent  under  the  Irish  Statute,  15  &  16  Geo.  III.  c.  27,  ib. 

does  not  extend  to  tenants  residing  abroad,  1033. 
requisite  affidavit  to  substitute  service  upon  absent  tenant,  ib. 
where  tenant  refuses  to  disclose  residence  of  his  mortgagee,  ib. 
where  service  is  resisted  by  violence,  1034. 

or  intimidation,  ib. 
when  service  substituted,  ib. 
service  on  Sunday  irregular,  1035. 
affidavit  of  service,  ib. 
objections  to  jurat,  1036. 
supplementary  affidavit,  1043. 
party  interested  and  not  served  must  obtain  leave  to  defend,  1050. 

SERVITUDES,  meaning  of  the  expression,  309. 

distinction  between  easements  and  rights  of  common,  308. 
common  of  pasture,  309. 

of  turbary,  311. 

of  estovers,  309. 
right  to  use  running  water,  323. 
right  of  way,  327. 
right  to  light  and  air,  329. 

of  support  to  buildings,  332. 

of  drip,  ib. 

of  free  warren,  336. 
right  of  out-going  tenant  to  enter  for  way-going  crop,  637. 
pursuit  of  game,  338. 
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IGN  ATURE,  whether  demises  under  seal  require  (4  Mann.  &  Gr.  801).  1 19. 
what  is  deemed  sufficient,  149. 

bill  to  carry  agreement  into  effect  equivalent  to  signing  by  the  plaintiff,  152. 
letting  lands  by  master  binding  without  signature,  150. 

3CAGE  TENURE,  nature  of,  2. 

?ECIFIC  PERFORMANCE,  foundation  of  equitable  jurisdiction,  23. 

in  what  cases  enforced,  23, 147. 

suit  in  Equity  does  not  lie  for  damages  exclusively,  147. 

what  signature  to  agreement  satisfies  the  Statute,  148. 

authority  of  agent  to  bind  his  principal,  150. — See  Agent. 

letting  by  Master  in  Chancery,  152. 

omission  of  essential  stipulation  in  contract  cannot  be  supplied  by  parol  testi- 
mony, ib. 

may  be  sustained  by  reference  to  unsigned  document  containing  the  terms,  153. 

how  agreement  founded  on  letters  should  be  alleged,  ib. 

name  of  the  party  seeking  relief  must  be  mentioned  in  the  instrument,  154. 

or  be  supplied  by  connecting  the  agreement  with  a  document  mentioning  the 
name,  ib. 

particular  subject  of  the  contract  may  be  ascertained  by  extrinsic  evidence,  ib. 

under  agreement  for  a  lease  of  lives  not  named  the  nomination  devolves  upon 
lessee,  155. 

such  contract  enforced  after  being  acted  on,  without  unreasonable  delay,  ib. 

what  acceptance  of  contract  deemed  binding,  ib. 

how  far  mutuality  required,  156. 

contract  by  testator  for  a  lease  enforced  against  his  executors,  ib. 

agreement  for  reduction  of  rent  when  enforced,  157. 

where  rent  or  covenants  are  to  be  fixed  by  arbitration,  156,  160. 

agreement  containing  prospective  contingent  stipulations  not  enforced,  157. 

voluntary  agreement  by  a  son  to  confirm  invalid  lease  by  his  father,  158. 

Statute  of  Frauds  may  be  used  as  a  defence  though  the  contract  be  admitted,  ib. 

acts  of  part  performance,  ib. 

continuance  in  possession  at  an  increased  rent,  160. 

jurisdiction  in.  to  antedate  lease,  161. 

payment  of  money  not  deemed  part  performance,  ib. 

bill  founded  on  part  performance  must  state  nature  and  terms  of  the  contract, 
160. 

party  seeking  relief  cannot  add  to  or  vary  the  contract  by  parol  evidence,  162. 

verbal  declarations  altering  the  conditions  of  sale  not  admissible,  163. 

how  far  parol  evidence  may  be  used  in  resisting,  ib. 

by  shewing  fraud,  misrepresentation,  mistake,  or  surprise,  ib. 

or  extrinsic  circumstances,  164. 

or  material  alteration  acted  on  by  the  parties,  ib. 

instruments  may  be  reformed  in  consequence  of  fraud  or  mistake  in  their  pre- 
paration, 165. 

admissibility  of  parol  evidence  for  that  purpose,  ib. 

improvidence  insufficient  for  resisting,  ib. 

or  inadequacy  of  rent,  ib. 

2  s2 
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party  unable  to  grant  the  lease  agreed  on  must  give  such  lease  as  be  can 

grant,  165. 
breach  of  stipulations  of  intended  lease  affords  grounds  for  resisting,  166. 
but  injuries  suffered  by  landlord  from  acts  not  prohibited  insufficient,  ib. 
where  landlord  induced  by  unfounded  statements  to  enter  into  agreement,  ib. 
agreement  not  enforced  in  finvour  of  bankrupt  where  landlord  was  ignorant  of 

the  fact,  167. 
whether  subsequent  bankruptcy  any  ground  for  resisting,  ib. 
whether  assignees  of  bankrupt  can  enforce,  on  the  ground  of  part  perfbrmance, 

168. 
what  are  deemed  usual  covenants  in  leases,  ib. 
whether  a  non-alienation  clause  is  to  be  deemed  a  usual  provision  in  Irish 

leases,  170. 
agreement  in  writing  may  be  discharged  by  parol,  ib. 
unnecessary  delay  evidence  of  abandonment,  ib. 
lapse  of  time  not  material,  where  acquiescence  mutual,  17 !• 
within  what  time  the  offer  of  a  lease  may  be  retracted,  ib. 
purchaser  of  leasehold  may  require  production  of  lessor's  title,  ib. 
omission  of  condition^  dispensing  with  such  production^  deemed  professional  ne> 

gligence,  172. 
landlord  cannot  enforce  the  acceptance  of  a  lease,  without  shewing  good  title, 

ib. 
whether  party  contracting  for  a  lease  can  compel  the  lessor  to  produce  hu 

title,  173. 
whether  a  lessee  can  compel  the  landlord  to  clear  the  title,  174. 

SPORTING,  RIGHT  OF,  merely  a  privilege,  340. 
neither  a  royalty,  339. 
nor  reservation,  340. 
license  of  pleasure,  341. 
license  of  profit,  ib. 
extent  of  the  privilege,  ib. 
under  leasing  power,  42. 

STAMP,  what  alteration  of  lease  renders  additional  stamp  necessary,  419. 
warrant  to  distrain  does  not  require  any,  745. 
where  instrument  referred  to  by  written  contract  requires  a,  949. 
instrument  in  possession  of  adverse  party,  is  presumed  to  be  duly  stamped,  if  not 

produced  after  notice,  ib. 
whether  unsigned  memorandum  of  demise  requires  a,  ib. 
what  documents  admitting  payment  are  exempted  from  stamp  duty,  961. 
letters  by  general  post  acknowledging  receipt  of  remittance,  960. 
account  current,  961. 
when  given  in  evidence  by  one  party,  the  whole  instrument  is  evidence  for  the 

other,  ib. 

SUBLETTING  ACTS,  object  of  the  original  Act  against  subletting,  1213. 
alteration  by  amended  Act,  1214. 
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Oaiginal  Statute,  under-lease,  or  assignment,  invalidated  made  between 
June,  1826,  and  March,  1832,  1215. 

unless  by  head-landlord's  consent  in  writing,  ib. 

doctrine  of  constructive  wiuver  abolished,  ib. 

lessee  for  ninety-nine  years,  or  for  lives  renewable  for  ever,  excepted,  ib. 

lessee  underletting  contrary  to  the  Act,  may  avoid  his  own  demise,  1216. 

neither  rents  nor  covenants  in  underlease  can  be  enforced,  ib. 

or  in  assignment,  ib. 

requisite  consent  for  alienation,  1217* 

prohibitory  clause  extends  only  to  voluntary  assigns,  1218. 

restraint  upon  alienation  by  will,  ib. 
Amended  Act,  only  extends  to  leases  forbidding  alienation,  1219. 

and  avoids  constructive  waiver,  1220. 

middleman  deprived  of  any  remedy  for  recovery  of  rent,  1221. 

or  of  possession,  ib. 

what  consent  required  by  amended  Act,  1222. 

undertenants  protected  from  distress  for  rent  by  head-landlord,  1223. 

farming  leases  not  exceeding  three  lives,  or  thhrty-oneyears,  should  contain 
clause  against  alienation,  1226. 

and  landlord  should  not  consent  to  underlease,  or  assignment,  ib. 

leases  made  after  May,  1832,  with  non-alienation  clause^  may  be  assigned  by 

operation  of  law,  1227. 
by  sheriff  under  execution,  ib. 

by  assignees  of  bankrupt,  ib. 

by  devise,  ib. 
but  person  deriving  under  such  assignment  bound  by  prohibitory  clauses,  ib. 
two  or  more  persons  so  deriving,  must  take  as  joint-tenantSy  ib. 
and  cannot  sever  the  joint  estate,  ib* 

propriety  of  clause  avoiding  lease,  in  case  of  bankruptcy,  ib. 
or  appointment  of  a  receiver  in  Equity,  ib. 

UND  AY,  lease  may  be  executed  on,  412. 
illegality  of  distress  for  rent  on,  753. 

lUPPORT,  RIGHT  OF,  to  buildings— See  Easement,  332. 

iURETIES  IN  REPLEVIN,  obligation  of  sheriff  to  take  sureties  under  Statute 
of  Westminster^  814. 

what  security  requisite,  815. 

sureties  under^Statute,  8  Geo.  I.  c.  6,  as  well  for  damage-feasant,  as  for  rent,  ib. 

Irish  Statute,  36  Geo.  III.  c.  38,  as  to  liability  of  sheriffs  on  replevying  dis- 
tresses for  rent,  ib. 

sheriff  must  take  a  bond  in  his  own  name  from  plaintiff,  with  two  responsible 
sureties,  816. 

for  prosecution  of  the  replevin  suit  without  delay,  ib. 

and  for  return  of  the  goods,  ib. 

Court  may  give  such  relief  as  shall  be  agreeable  to  justice,  816,  827. 

amount  of  security,  how  to  be  estimated^  816. 

where  bond  executed  only  by  one  surety,  817. 


or  for  iu  Iom,  ib. 
extent  of  liability  of,  822. 
proof  b;  iberiff  of  their  infficiency,  623. 
have  no  lien  on  goods  reitored  by  repleriu,  ib. 
venue  in  action  agaiiut  iberiff,  624. 
or  on  replevin  bond,  ib. 

suggestion  of  breacbea  afW  judgement  on  bond  b;  default,  ib. 
discharged  in  Equity  where  time  given  to  principal  debtor,  ib. 
staying  action  on  replevin  bond,  827. 
SURRENDER,  whatconstltotes,  612. 

operation  of  Statute  of  Frauds  on.  613. 

can  only  be  effected  bj  deed,  ib. 

or  by  note  in  writing,  ib. 

or  by  operation  of  law,  ib, 

every  surrender  in  writing  must  be  made  by  deed,  after  Deoenibei 

6  &  7  Vict.  c.  76,  s.  4. 
cancellation  of  deed  uriavailing,  613. 

incorporeal  hereditament  must  be  surrendered  by  deed,  614. 
upon  coniUtion,  ib. 

prevented  by  existence  of  intervening  estate,  615. 
interposition  of  inleresse  lei-miid  does  not  prevent  merger,  619. 
the  entire  estate  must  be  transferred  in  order  to  elbct,  615. 
does  not  prejudice  a  prior  encumbrance,  ih. 
distinction  between  merger  and,  616. 

can  only  be  effected  where  reversionary  estate  of  higher  degree,  i 
term  for  years  may  be  surrendered  to  immediate  reversioner  for  I 
term  of  years  in  auter  droit  does  not  merge  in  freehold  of  pal 

right,  ib. 
can  only  be  effected  by  party  having  estate  in  possession,  ib. 
must  pass  a  present  interest,  CIS. 
notice  to  quit  at  a  future  day  cannot  operate  as  a,  ib. 
acceptance  of  new  lease  from  reversioner,  a  surrender  by  implica 

demise,  45,  619. 


INDEX.  1357 

URRENDEIU-conhwierf. 

acts  of  landlord  amounting  to  acceptance  of  possession,  623. 

implied  by  transfer  to  another  with  landlord's  conoorrence,  624. 

implied  surrender  vitiated  by  fraud,  625. 

what  change  in  the  tenancy  causes  an  implied  surrender,  ib. 

effect  of  surrender  of  intermediate  lease  upon  underlease,  627- 

and  on  remedies  for  recovery  of  the  rent,  537,  627. 

alteration  of  the  law  on  this  subject  by  Statute,  7  &  8  Vict.  c.  76,  s.  13. 

of  lease  to  one  joint-tenant,  628. 

URRENDER,  CLAUSE  OF,  notice  must  be  given  of  intention  to  surrender, 
588. 
must  expire  when  holding  commenced,  609. 
lease  determines  on  expiration  of  reg^ar  notice,  618. 

ANISTRY,  Irish  custom  of.  12,  1251. 

ENANCY  AT  WILL,  how  created,  23. 
nature  of  the  interest,  23,  199. 
not  assignable,  200. 
how  determined,  199. 
by  demand  of  possession,  ib. 
only  created  by  express  words,  24, 201. 
determinable  at  any  period  of  the  year,  200. 
tenant  may  enter  to  remove  his  property,  ib. 
when  entiUed  to  emblements,  201. 
introduction  of  yearly  holdings,  ib. 
not  raised  by  implication,  202. 
holding  rent-free,  ib. 

under  executory  contract  before  rent  paid,  203. 
or  subject  to  previous  condition,  ib. 

where  a  yearly  holding  is  inconsistent  with  the  object  of  the  parties,  202. 
recognition  by  owner  of  lawful  occupation,  204. 
license  to  occupy,  205. 
entry  pending  treaty  of  purchase,  206. 
relation  between  mortgagor  in  possession  and  mortgagee,  ib. 
reservation  of  rent  upon,  not  a  rent-service,  348. 

ENANCY  AT  SUFFERANCE,  how  it  arises,  14,208. 
nottransferrible,  24,  209. 

EN  ANTS  IN  COMMON,  how  constituted,  93. 
lease  by,  enures  according  to  their  several  estates,  94. 
must  sever  in  avowries  for  rent,  850. 
but  must  join  in  actions  relating  to  personalty,  ib. 
action  for  use  and  occupation  on  a  holding  under,  945. 
whether  tenants  in  common  joining  in  a  lease  can  evict  for  non-payment  of  rent, 

1134. 
cannot  recover  in  ejectment  for  non-payment  of  rent,  where  reversion  derived 
by  grant  or  devise,  1127. 


■cciutoniable  rent  mutt  be  rewrved,  33. 

how  the  rent  u  to  be  reaerred,  ib. 

defective  eiecatioR  of  leue  CMmot  be  nipplied  in  Eqnitj,  32. 

leaae*  by,  for  tventj-one  jftt,  valid  under  DiHoUtliiig  Act,  34. 

TENANCY  BY  ENTIRETIES,  how  created,  94. 

it*  coniequencei,  ib. 

intemt  of  husband  in  wife's  freehold  eitate,  ib. 

eflect  of  convejaoce  to  hiubaiid  and  wife,  alon^  with  a  third  pertoa 
TENANTRY  ACT,  object  of,  261. 

declaratory  of  old  Equity,  ib. 

frauduleot  conduct  within,  'J63. 

demand  of  renewal  fine*  under,  271. 

need  not  be  in  writing,  272. 

nor  specify  the  »uin  claimed,  27 1 . 

need  not  be  minatory,  ib. 

must  communicate  intention  to  exclude  tenant  from  renewal,  272. 

competency  of  general  tgent  to  make  the  demand,  ib. 

parol  demand  must  be  made  on  the  tenant  perMinally,  ib. 

whether  personal  service  of  written  demand  requisite,  ib. 

notice  to  renew  may  require  pnyment  of  septennial  fines,  interest, 
arrear,  ib. 

demand  of  renewal  fines  waives  former  transgreirioni,  27S. 

need  not  be  made  on  remunder-man,  273. 

or  trustees  out  of  possession,  ib. 

creditors  in  possession  must  get  notice,  ib. 

omission  to  renew  after  demand  of  peppercorn  fine,  274. 

gazette  notice,  when  proper,  273. 

reasonable  time  for  compliance  with  demand,  275. 

delay  excused  when  caused  by  the  landlord,  276. 
TENANT-RIGHT  OF  RENEWAL,  nature  of,  296. 

when  supported  in  Equity,  29G. 
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party  entitled  to  contribution  has  a  specific  lien  on  renewed  interest  for  the 

amount  paid,  306. 
whether  specific  encumbrancer  liable  to  contribute,  306. 
demand  of  fines  by  lessor  on  toties  quoties  covenant,  307. 
where  landlord  has  an  option  to  renew,  or  pay  a  penalty,  ib. 

*ENDER,  distress  made  illegal  by  previous,  869. 
too  late  after  impounding,  870. 
growing  crops  redeemed  by,  755. 
tender  of  rent  and  costs  before  trial  of  ejectment,  1146. 
or  after  judgement  by  default,  and  before  execution,  ib. 
or  after  judgement  by  confession,  ib. 
but  the  amount  must  be  lodged  in  court,  ib. 
no  defence  on  the  trial,  1147. 
of  rent  and  costs  by  mortgagee,  ib. 

TENEMENT,  meaning  of  the  word,  395. 

?ERM,  its  legal  signification,  185. 

formerly  construed  to  mean  the  entire  estate^  ib. 

:ERM  of  years,  may  commence  infuturo,  180. 
confers  no  estate  until  entry,  17»  180. 

actual  entry  unnecessary,  when  derived  under  the  Statute  of  Uses,  181. 
limitation  of,  to  a  person  for  life,  passed  the  whole  interest,  5. 
remainder  over,  after  an  estate  for  life  in,  formerly  held  void,  5,  185. 
validity  of  remainder  in«  established  in  Equity,  5. 
afterwards  held  valid  at  law^  5. 

trust  term  not  available  as  a  common  law  demise,  before  entry,  1124. 
inferior  in  degree  to  freehold,  179. 
excluded  from  the  Statute  of  Vaes,  22. 

TIMBER  TREES,  Sututes  respecting,  665. 

TITLE,  COVENANTS  FOR,  by  vendor,  upon  assignment  of  leaseholds,  466. 
upon  conveyance  in  fee,  467. 

when  restrained  to  acts  of  vendor,  and  those  deriving  under  him,  ib. 
restrictive  words  introductory  of  first  covenant  qualify  subsequent  covenants, 

468. 
where  covenants  have  the  same  object,  ib. 
where  covenant  for  quiet  enjoyment  not  restrained  by  prior  qualified  covenant, 

469. 
attorney  responsible  for  inserting  unusual  covenant  in  assignment,  471. 
subsequent  limited  covenant  does  not  restriun  prior  general  covenant,  ib. 
restrictive  words  disregarded,  if  repugnant,  472. 
where  covenants  relate  to  different  objects,  473. 
no  relief  upon  eviction,  after  execution  of  conveyance,  ib. 
unless  misrepresentation  of  value  by  vendor^  ib. 
or  concealment  of  defect  of  title^  ib. 
purchase-money  recoverable  after  eviction,  before  conveyance,  474. 
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where  title  proves  defective  to  land  sold  under  decree*  475. 
covenants,  by  mistake  unlimited,  may  be  reformed  in  Equity*  476. 

TOWN,  usual  application  of  the  word  in  leases,  392. 

TRESPASS,  a  mere  trespasser,  by  the  very  act  of  trespass,  cannot  gain  the  pos- 
session of  land,  25. 

ratification  of  previous  trespass  does  not  make  the  party  ratifying  a  trespasser, 
748. 

Acts  regulating  compensation  for  trespass  by  cattle,  706. 

distress  damage-feasaiU  must  be  made  while  cattle  trespassing,  855. 

each  animal  only  liable  for  its  own  damage,  ib. 

when  third  person  may  enter  upon  another's  land  to  remove  property,  962. 

on  the  expiration  of  demise,  landlord  cannot  remove  the  occupier,  or  hisfianilj, 
by  force,  980. 

TRUSTEES,  authority  of,  to  demise  lands,  99. 
validity  of  leases  by,  100. 

TURBARY,  different  rights  of,  311. 
only  appurtenant  to  a  house,  312. 

cannot  be  severed  from  the  house  to  which  it  is  annexed,  313. 
reservation  of,  for  the  use  of  lessor's  tenants,  404. 
cutting  turf,  when  deemed  waste,  659. 

UNDERLEASE,  how  it  differs  from  assignment,  130. 

lessee  for  lives  may  underlet  for  any  niunber  of  years,  17,  131. 

or  for  different  lives,  ib. 

yearly  tenant,  by  demising  from  year  to  year,  or  for  years,  creates,  131. 

what  reversion  constitutes,  ib. 

USE   AND  OCCUPATION,  a^5Mm;;«7  for,  did  not  lie  at  common  law,  923. 
remedy  given  by  Statute,  9*24. 
demises  by  deed  excepted,  ib. 

but  action  lies  for,  on  deeds  not  containing  an  actual  demise,  925. 
nor  covenant  for  payment  of  rent,  ib. 
or  on  an  express  demise  not  under  seal,  ib. 
action  of  debt  for,  ib. 

operation  of  Statute  of  Frauds  on  verbal  demises  not  exceeding  three  years,  ib. 
action  for,  does  not  lie  on  verbal  contract,  unless  possession  taken,  ib. 
stipulations   for  management,  though  not  in  writing,  may  be  enforced  after 

entry,  9'2G. 
nature  of  the  relation  between  the  parties,  in  order  to  support  the  action,  ib. 
lies  for  constructive,  as  well  as  actual  occupation,  927. 
liability  of  tenant,  after  expiration  of  lease,  until  possession  restore<l,  ib. 
after  lease  expires  holden  by  two,  and  one  overholds  (12  Mees.  &  W.  316),  ib. 
where  midertenant  overholds,  ib. 
where  premises  destroyed  by  fire,  928. 

where  tenant  quits  through  landlord's  default  or  misconduct,  929. 
entry  by  one  executor  does  not  make  his  co-executor  personally  liable,  930. 
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entry  by  trustees  to  sell  an  insolyent's  stock  in  trade,  930. 

assignees  of  bankrupt  only  liable  during  actual  occupation,  931. 

whether  husband  liable  for  his  wife's  occupation  before  marriage,  ib. 

where  action  lies  for  occupation  during  part  of  a  gale,  ib. 

where  lease  given  up  by  bankrupt  immediately  previous  to  rent-day,  932. 

payment  of  a  gale*s  rent  due  after  the  expiration  of  the  tenancy,  conclusive 

evidence  of  a  new  tenancy,  ib. 
usage  in  respect  of  lodging^,  933. 

surrender  of  parol  holding  by  act  and  operation  of  law,  ib. 
where  possession  taken  through  fraud  or  misrepresentation  of  landlord,  934. 
tenant  not  suffered  to  dispute  the  title  of  the  person  from  whom  he  got  posses- 
sion, 936. 
cannot  dispute  title  of  party  in  privity  of  contract  with  landlord,  938. 
where  possession  was  not  received  from  claimant,  937* 
rent  recoverable  by  third  person  only  from  the  time  of  his  getting  the  legal 

estate,  938. 
tenant  may  shew  lessor's  estate  expired,  939. 

under  holdmg  from  mortgagor,  payments  to  mortgagee  protected,  ib. 
where  mortgagor  became  bankrupt  after  demising  a  furnished  house,  ib. 
action  lies  at  suit  of  annuitant  having  right  to  re-enter,  940. 
assignee  of  yearly  tenant  holds  on  same  terms  as  his  assignor,  ib. 
against  wrongful  occupier,  941. 

tenant  evicted  of  part  by  his  landlord  may  give  up  residue,  942. 
by  and  against  corporation  aggregate,  943. 
for  permissive  occupation  of  incorporeal  hereditament,  ib. 
Pleadings  in,  form  of  declaring  in,  944. 

declaration  must  comprise  the  whole  premises,  ib. 

does  not  lie  for  rent  payable  in  advance,  ib. 

by  surviving  owner,  945. 

against  surviving  occupier,  ib. 

on  a  holding  from  tenants  in  common,  ib. 

against  executor  in  his  representative  character  on  demise  to  testator,  946. 

infant  not  liable  in,  for  rent  of  premises  to  carry  on  trade,  912. 

action  of  debt  for,  by  assignee  of  reversion  against  lessee^  945. 

action  of  debt  for  rent  on  a  demise  against  assignee  of  lessee  is  local,  ib. 

plea  of  eviction  in,  amounts  to  the  general  issue,  946. 

Statute  of  Limitations,  ib. 
Evidence  in:  when  contract  in  writing  must  be  produced,  ib. 

where  plaintiff  makes  out  his  case  without  disclosing  the  existence  of  any 
instrument,  947. 

what  facts  may  be  proved  without  producing  written  contract,  948. 

admission  by  defendant  of  contents  of  written  contract,  ib. 

where  instrument  referred  to  by  written  contract  requiring  a  stamp,  949. 

written  entry  of  terms  of  demise,  if  unsigned,  does  not  require  a  stamp,  ib. 

USES,  STATUTE  OF,  object  of,  20. 
construction  of,  21. 


WASTE,  voluntary  or  permiinTe,  658. 
remad;  by  Sutate  of  Gloocerter,  lb. 
teoant'i  duty  to  keep  preiiii«ea  in  repair,  654. 

tenant  for  jear*  not  aniwerable  b  action  lor  penniiMTe  wa«te,  6A5. 
only  boimd  to  keep  prenuaea  wind  and  watcr-tiglit,  ib. 
in  cases  of  acddental  fire,  ib. 

material  alterationi  in  nature  and  quality  of  btdldingt,  657. 
vbere  landlord  acqiuetcei  in  espenaive  altovtioni  by  hi*  tenant,  ib. 
alteration  in  natnre  of  land  demised,  ib. 
andent  meadow  or  paatnre,  658,  686. 
tenant  cannot  open  new  mine*  or  qnarriea,  658. 
in  cutting  turf,  659. 

proper^  in  growing  trees  on  demiaed  premiies,  661. 
in  treee  blown  down,  662. 
in  underwood  or  hedgea,  ib. 
on  demice  of  land,  with  trees  then  growing,  661. 
where  treea  excepted  ont  of  demiae,  663. 
remedy  by  landlord  for  tree*  cnt  down,  663. 
exception  of  treei  which  ihall  grow  on  demiaed  premiaea,  664. 
law  of  estoven  in  Ireland,  lb. 

lesBee  for  lives  renewable  for  ever  may  fell  treea  planted  by  himaelf,  G6& 
where  lease  made  prior  to  1766,  ib. 
where  made  after  that  time,  666. 
whether  renewal  of  leaae  deprivet  tenant  of  trees  previously  planted  an 

tered,  ib. 
exception  of  trees  out  of  lease  for  livea  renewable  for  ever,  ib, 
exception  of  trees  ont  of  a  renewed  ecclesiastical  leawi  672. 
Statutes  authorising  registry  of  trees  planted  by  tenanti>  667- 
and  to  enclose  gronnd  containing  coppice-wood,  669. 
old  writ  of  wasU,  674. 
writ  of  estrepement,  674,  676. 
action  on  the  case  in  nature  of,  676. 
lies,  though  tenant  bound  by  express  covenant,  ib. 
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action  by  one  tenant  in  common  against  his  companion  for,  679. 

Statutes  prohibiting  the  burning  of  the  surfiiUM  of  land,  ib. 

their  construction  and  operation,  684. 

remedy  by  ii\junction  to  stay,  685. 

stipulation  for  additional  rent  or  penalty,  687* 

where  party  entitled  to  do  the  thing  on  paying  the  stipulated  damages,  688. 

where  restrained  by  injunction,  689. 

where  possessory  bill  the  preferable  remedy,  690. 

where  lessee  for  lives  renewable  for  ever  restrained  by  ii^  unction,  686. 

except  as  to  timber  trees  of  his  own  planting,  ib. 

injunction  to  restrain  breach  of  husbandry  covenants,  ib. 

removal  of  fixtures  restrained  by  injunction,  687* 

what  estate  entitles  party  to  an  iigunction,  690. 

parties  in  bill  to  stay  waste,  691. 

right  of  tenant  for  life  unimpeachable  of  waste  to  fell  timber,  692. 

restrained  from  malicious  injury,  ib. 

when  trespassers  restriuned  by  injunction,  693. 

wilful  or  malicious  waste  to  houses  or  buildings,  992. 

or  fixtures,  ib. 
under  Dublin  Police  Act,  ib. 

i^ATER  PRIVILEGE,  right  to  the  use  of  flowing  water,  323. 
general  principles,  324. 

priority  of  occupation  gives  no  exclusive  right,  ib. 
to  what  extent  occupier  may  apply  running  water  for  his  own  benefit,  ib. 
exclusive  enjoyment  for  twenty  years  confers  the  right,  326. 
mode  of  user  cannot  be  altered  to  the  prejudice  of  others,  ib. 
length  of  time  gives  no  right  against  owner  of  artificial  watercourse,  327. 

VAY,  RIGHT  OF,  nature  of  private  right  of,  327. 
how  to  be  used,  ib. 
of  necessity,  328. 

object  of  right  of  way  cannot  be  substantially  altered,  329. 
not  properly  the  subject  of  exception,  403. 
or  of  reservation,  ib. 

V  AY-GOING  CROP,  nature  of,  632. 
usual  proportions  in  Ireland,  633. 
evidence  extrinsic  of  the  lease  in  respect  of,  ib. 
usage  of  neighbouring  district  sufficient  to  establish  right  to,  634. 
may  be  waived  by  express  contract,  635. 

violation  of  prescribed  course  of  husbandry  does  not  defeat  right  to,  636. 
where  the  estate  determined  by  tenant's  own  act  the  right  is  lost,  ib. 
where  assignees  of  bankrupt  lessee  refuse  to  accept  the  lease,  ib. 
when  yearly  tenant  entitled  to,  ib. 
outgoing  tenant  entitled  to  enter  for  its  preservation,  637* 
and  to  reap  the  crop,  ib. 
not  liable  to  rent  after  lease  expires,  ib. 
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right  of  possession  to  the  soil  belongs  to  the  landlord,  637. 
tenant  evicted  bj  legal  process  loses  the  crop^  ib. 

right  to  distrai|||;A>r  rent  accrued  daring  the  demise,  continues  while  the  crop 
remains,  637/PK. 

WITHERNAM,  WRIT  OF,  nature  of,  828. 

YEARLY  TENANCY,  how  constituted,  213. 
springing  interest  every  sucditoive  year,  214. 

holding  for  one  year,  and  so  from  year  to  year,  binding  for  two  years,  212. 
implied  by  receipt  of  rent  from  oocupier  under  accepted  proposal  for  a  lease, 

213. 
or  by  payment  of  rent  under  contract  void  by  the  Statute  of  Frauds,  213, 
holding  under  equitable  article  for  a  specified  time,  determines  when  perioil 

expires,  213,  592. 
unless  previously  put  an  end  to  by  notice  to  quit,  213,  592. 
entry  under  general  letting  at  a  yearly  rent,  213,  217. 
what  amounts  to  recognition  of,  214. 

parol  demise  may  be  disaffirmed  by  either  party  before  possession,  ib. 
may  be  made  subject  to  special  stipulations,  215. 
receipt  of  rent  by  remainder-man  under  void  lease,  38,  215. 
payment  of  rent  on  the  same  gale  days  as  expired  lease,  215. 
tacit  renovation  of  contract  presumed  from  continuance  of  possession,  215,  o 1 9. 
under  a  tenant  for  life,  void  against  remainder-man,  216. 
parol  demise,  though  void  as  to  duration,  reg^ates  terms  of  holding,  217. 
implied  contract  continues  after  change  of  parties,  220. 
where  the  holding  is  by  lease  not  under  seal,  221; 
under  a  Court  of  Equity  entitles  the  tenant  to  emblements,  220. 
implied  from  payment  of  rent,  may  be  rebutted,  222. 

entry  under  contract  requiring  performance  of  preliminary  stipulations,  '2'23. 
letting  of  lodgings,  224. 

transmissible  to  personal  representatives,  225. 
where  purchaser  let  into  possession  subject  to  a  yearly  payment,  1 45. 


THE  END. 
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